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IN THE LAND AND
ENVIRONMENT COURT
OF NEW SOUTH WALES

Lioyd J

Tuesday, 29 August 2006

LEC No. 10156 of 2006

JMS CAPITAL PTY LIMITED v TWEED SHIRE COUNCIL

[2006] NSWLEC 535

JUDGMENT

Background

HIS HONOUR On 22 Decembar 1988 Tweed Shire Council granted
development consent for a tounst resort on two adjoining parcels of land at
Wooyung The development involved the creation of an artficial lake, 3
nine-hole goif course, accommodation units, tennis courts, and other
facities Parts of the site were set-aside as conservation areas

The consent was granted subject to 30 conditions, including & condrion
specifying the surface dimensions, houndanes and the maximum depth of
the proposed lake (condition 10), and a condition requinng consolidation of
the separate parcels of land into one lot and under one title (condthon 29)

On 8 December 2005 the applicant made an application to modify the
consent to enabie the development to be carned out in two substages
The stated ntention of the modification 1s to enable the substantal
earthworks to be camed out as a first stage prior to construction of
buildings, car parking, infrastructura and other ancilary components
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4 On 28 February 2006 the applicant appealed to the Court against the
failure of the council to determine the application On 22 March 2006 the
council resoived fo defend the appeal on the ground that the consent has
lapsed,

5 The follewing questions have now been reforred to me for separate
determination

(1) Whether in the circumstances the purported survey work carmed out
at the subject land constitutes “physical commencement’?

{2)  Whether in the arcumstances the Court can grant consent to the
application for modification of the consent?

The relevant legisiation

§ The posttion 1s governed by s 99 of the Environmental Planning and
Assessment Act 1979 (NSW) ("the EP&A Act’) as it was when the consent
was granted on 22 December 1988 (That section has since been
substantially re-enacted as s 95) That section relevantly stated that a
development consent shall lapse unless the development the subject of
that consent 18 commenced within two years of the grant of consent
Subsection 89(2)(a) of the EP&A Act s of particular relevance

Where the development comprises the erection of a building or the
carrylng out of a wark or the subdivision {involving physical work)
of land (including, where applicable, the subsequent use of that
building when erscted, that work when carmed out, or that land
when subdivided) ~ that development is commenced when
building, engineenng or constructon work relatng to that
development Is physically commenced an the land to which the
consent applias,
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The evidence

The basic facts are not In dispute  Mr A P Har, registered surveyor,
camed out some survey work on the land prior to the making of the
development application in September 1988 That survey compnsed the
following.

a) a survey fo allow the production of a contour and detall plan of the
land, sufficlent to allow volume calculation for sarthworks design,

b) a long section was performed to confirm the earthworks caiculation,

C} survey traverses along the permeter and across the site wers
performed to provide survey control to the site,

d) the property boundaries were redefined and a plan of redefintion
preparad, and

e) the boundary corners in the plan of redsfinttion were pegged

Mr Hart had avaiable to him the architect's conceptual design for the
project before he commenced his strvey work

Following the grant of development consent, Mr Hart was asked by the
developer, Mr P Muiller, m early January 1989 to “peg the sie ready fo
confrol the earthworks” Condon 10 of the development consent
required accurate heights and positional set-out so as to control the depth
of the proposed lake and the balance between cut and fill earthworks,
together with accurate postioning of all construction elements of the
development According to Mr Hart, each of the previously marked survey
stations was required to be found and re-measured These stations were
to be used to control the set-out of the development dunng the
gonstruction period
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Mr Hart then retumed to the site and camed out the survey over several
days in January 1989 That work, as | understand the evidence, involved
the following

a) the survey traverses performed prior to the lodgement of the
developmant apphcation were repeated and this involved clearing each
line of sight;

b) although ne new survey stations were placed, It was necessary to
renstate a lot of pegs and stakes and naling pegs (for fixing levels)
because many of these markers had baen ramoved, presumably by
traspassers

According to Mr Hart, whose expert evidence | have no reason to doubt,
he considered it was necessary to conduct the traverses so as to comply
with condition 10 of the development consent which fixed a maxmum
depth of the lake at RL 3 00

Mr Hart again retumed to the site on 4 and 5 February 1989 and camed
out a consohidation survey es required by condrtion 28 of the development
consent This involved a full field survey to measure and mark the
extemal boundanes of the land and complete a linen plan of survey for
registration,  All the boundary comers in the plan of consolidation were
pegged or physically marked appropriately Line pegs were also placed
The northeast comer of the land was the only new corner o be marked -
the other comers had been previously marked but required marking again
as the pegs had been removed A linen plan of survey was prepared but it
has not been reglstered

in carrying out his work on the sis i January and February 1989, after the
grant of davelopment consent, Mr Hart and fus survey team encountered
problems with the constant removal by others of stakes and boundary
pegs that had been placed dunng the surveys for the preparation of the

-4
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development applicaton  This necessitated repeating the survey
traverses, replacing missing markers and re-pegging, boundary corners

According to Mr R D Hanby, the council's senior development enginesr,
the only purpose for undertaking the survey work in January 1989 was to
re-gstabiish and re-mstate the physical markers that had been placed prior
to the lodgement of the develapment application so as to enable work to
be done on the site.

According to Mr C J Lutton, the council's surveyor, the only additional work
required to be done after the consent for the production of the plan of
consolidation and the linen plan was the placing of the peg at the north-
easten corner, which was not part of the earlier survey in 1988

The relevant principles

16

17

The test of whether there has been a commencement 1s prncipally an
objective one, depending upon what has In fact been done Unifed
Dominons Corparation Lid v Woollahra Municipal Cauncd [1973] 1
NSWLR 616, approved by the High Court n Drummoyne Municipal
Counci v Lebnan (1974) 131 CLR 350 2t 260 Moreover, commencement
does not necessarily mvolve an achvity which Is a continuing actvity, so
that 1t 15 not comeet 1o say that f thers Is no contnuance there 15 no
commencernent, United Dominions Corporation Lid v Woollahra Municipal
Councyl, supra

in Hunter Development & Brokarage Ply Ltd v Cessnock City Council
(2005) 63 NSWLR 124, Tobias JA (Santow JA and Stein A-JA concurmng)
held that survey work associated with and forming a necessary part of the
physlcal work contemplated by a development consent, 1s capable of
being relevantly “engineering work” within the composite phrase “building,
enginasring or construction work' within the meaning of s 95 of the EP&A
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Act | have noted that 8§ 95 is relevantly In the same terms as 5 99 was
when the developiment consent was granted Tobias JA went an to say,
however, that the relsvant work must ba more than merely notional or
equivocal in that it must truly be work relating In a2 real sense to that which
has been approved {at 142 [86])

That Is not to say that any survey wark, albeit of a physical nature,
would so qualify Simply emterlng land i respect of which a
subdivision has been approved and knocking in one or two pegs
would not, in my view, necessanly quafify There Is an element of
fact and degree In each case Although in Besmaw Ply Lid [v
Sutherland Shire Councll {2003) 127 LGERA 413], Talbot J (at 436
[112]} observed that once Parllament had decided to delete the
requirement of substantiality, there was litle room for an argument
that the warks must aat be da minimus, and that t was therefore
reasonahle to exclude any test of the degrae and extsnt of the
work under the present sfatutory regime, nonatheless the
requirement that the relevant work ralste to the approved
subdivision requires a raai naxus between them In particular, the
concept that the work must be “physically commenced®, requires
physical activity which Invalves an appaarancs of reallty and which
Is not merely a sham In other words, the relevant work must be
more than merely notional or equivocal in that it must truly be work
relabing In a real sense to that which has been approved. cf
Besmaw Ply Lid (at 436 [111])

Tobias JA aiso said (at 147 [111]) that in applying the statutory provision to
the facts, the only relevant questions are

a) was the work relled upon huilding, engineering or construction wark, «f
s0,

b) dlid it relate to the apptoved development; If so,

¢} was it physically commenced on the land to which the consent appiled
prior to the relevant lapsing date”

On the particular facts before the Court of Appeal, Tobras JA said (at 148
(1177)
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So in the present cases, | accept that the survey work and the
geotechnical Investigaton work were praparatory fo, but necessary
for, the commencement of the actual road and sewerage works
They were also catned out for the purpose of failitating the further
datailed engineering dasign work The lattar purpose did not, on
the approach | have adopted, disqualify the work from being
camed out for a purpase which bare a real relationship to the
approved subdivision works

Conclusion

20

21

22

| now turn to the three questions identfied by Tobias JA in Hunter
Development & Brokerage Pty Lid

(a)  Was the work relied upon building, enginsering or construction
work?

In Hunter Development & Brokerage Ply Ltd Toblas JA held (at 142 [83)])
that the composite phrase “bullding, engieering or construction work'
should be given a broad meaning to include all those activites associated
with, and forming a necessary part of, the discipline of engineenng
Moreover, a nacessary first step in engineeanng or construction, including
the physical works contemplated thereby, is the setting aut by survey upon
the land of each of the component elements of the work in accordance
with the approved plan (at 142 [84]), and the carrying out of survey work 1s
capable of constituting the first step in the performanca of the BngiNeernng
and or construction work (at 142 [35])

In the present case, the councll does not contend that the survey work,
even lmied to thet which was done after the grant of development
consent, did not consbitute engineenng work In my view this concession
was properly made in the light of the judgment of Tobias JA in Hunter
Development & Brokerage Ply Ltd
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(b)  Did the work relate to the approved development?

23 Itis here that the parties part company The council contends that (1) the
anly new work which was done after the grant of development consent
was the placing of the additional peg at the north-east comer of the stte for
the plan of consolidation, () this work falis within the category of “knocking
In one or two pegs” and 1s thus de minfmis and cannot count, and (i1} the
other work dane after the grant of development consent mersly replicated
the work which was done before the grant of consent and which did not
and could not refate o the approved development because the
development had not been approved at that time - that is, repeating work
previously done Is not a new and necessary step in, or part of, the process
required The council submits that to “commence” required a fresh start -
a beginning

24 | am unable fo concur with the council's submissions  The work relates to
the approved development If It invoived at the very least some real
relationship or connection between the work and that for which the
consent had been granted, and that relationship Is satisfied If the relevant
work ts a ngcessary step in, or part of, the process required for the work
which 1s authorised by the consent Hunter Development & Brokerage Pty
Lid at 146 [104] The survey work that was done afier the grant of
development consent was enginesring work done to fulfil conditions of the
consent Moreover, as Tobias JA stated in Hunter Development &
Brokerage Ply Ltd at 146 [109] the consent must be taken fo have
authonsed so far as the £P& A Act Is concemned not only the construction
of the works the subject of the consent, but also the camying out of
engineering work associated therewith and/or which was necessary to
enable those works g be underakan

25 Itis true that much of the survey work done in January 1989 after the grant
of development consent replicated work which had been done before But
the survey work was nevertheless nacessary to enable any construction
work to proceed It was necessary because physical markers that had
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been placed on the land had baeen removed by others and the markers
had to be in place o that condition 10 of the consent could be complied

with. That is, none of the earthworks could be done unless the markers
were In place, which they were not  Mr Hart descnbed the need for this
work, which | have summansed in pars [9] fo [11] above. None of this
work could be described as de mmimis and 1 all related to the

development which was the subject of the consent.

26  The further survey work which was done on 4 and 5 February 1989 was
tequired by condttion 28 of the consent The extent of that work was

described by Mr Hart and 15 summansed n par [12] above

Agalii,

although much of it rephicated work which had previously been done, the

preparation of the Iinen plan of consolidation could not be done without 1t

27  The clear conclusion is that the survey work carrled out by Mr Hart after

the grant of development consent was not only substantial but was

necessary in order to implemant the consent and spectfically to enable
compliance with conditions 10 and 29 of the consent, and which i not
done then those conditions couid not have been comphed with The work

been appraved.

consent applied?

clearly related and could only have related to the development that had

(c}  Was the work physically commenced on the land to which the

28  The council again relied upon the fact that the only new work which was
done after the grant of development consent was the placing of a single

peg n the northeast comer of the site and that this failed the test of fact

and degree required so as to amount to a commencemeant

29  As noted above, however, the work done on the site by Mr Hart in January
and again in February 1989 was extensive, albett replicating much of what
had been done before and all of which was necessary in order to
implement the consent and to comply with conditions 10 and 29 mn

-9
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particular As conceded by Mr Hanby, the council's senior development
engineer, the reinstaiment of the physical markers was necessary to
enable work to be done on the site

The overall conclusion must be that the survey work that was done by Mr
Hart after the gramt of development consent was the physical
cammencement of engineering work refating to the approved development
on the land to which the consent applies

| therefora answer the two questions which have been referred to me for
saparate determination, as follows

(1)  Whether in the cireumstances the purported survey work camed out
at the subject land constitutes physical commencement?

Answer, Yes

(2)  Whether in the circumstances the court can grant consent to the
appication for modification of the consent®

Answer Yes

| harsby certfy that the preceding 31 paragraphs are a true copy of the
reasons for judgment herain of the Honourable Mr Justice D H Lioyd

Agsoclate
Dated 29 August 2008

W addrd
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