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Principles for Local Government

The object of the principles for Tweed Shire Council, as set out in Section 8 of the Local
Government Amendment (Governance and Planning) Bill 2016, is to provide guidance to
enable council to carry out its functions in a way that facilitates a local community that is
strong, healthy and prosperous.

Guiding Principles for Tweed Shire Council

(1) Exercise of functions generally
The following general principles apply to the exercise of functions by Tweed Shire
Council:

(@)
(b)
(©)

(d)
()
(f)
(9)

(h)
()

Provide strong and effective representation, leadership, planning and decision-
making.

Carry out functions in a way that provides the best possible value for residents and
ratepayers.

Plan strategically, using the integrated planning and reporting framework, for the
provision of effective and efficient services and regulation to meet the diverse
needs of the local community.

Apply the integrated planning and reporting framework in carrying out their
functions so as to achieve desired outcomes and continuous improvements.
Work co-operatively with other councils and the State government to achieve
desired outcomes for the local community.

Manage lands and other assets so that current and future local community needs
can be met in an affordable way.

Work with others to secure appropriate services for local community needs.

Act fairly, ethically and without bias in the interests of the local community.

Be responsible employers and provide a consultative and supportive working
environment for staff.

(2) Decision-making
The following principles apply to decision-making by Tweed Shire Council (subject to
any other applicable law):

(@)
(b)
(©)
(d)
()

Recognise diverse local community needs and interests.

Consider social justice principles.

Consider the long term and cumulative effects of actions on future generations.
Consider the principles of ecologically sustainable development.

Decision-making should be transparent and decision-makers are to be accountable
for decisions and omissions.

(3) Community participation
Council should actively engage with the local community, through the use of the
integrated planning and reporting framework and other measures.
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CONFIRMATION OF MINUTES

1 [CONMIN-EXT] Confirmation of Minutes of the Extraordinary Council Meeting
held Thursday 20 September 2018

SUBMITTED BY:  Corporate Governance

Making decisions with you

We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

2 Making decisions with you

2.2 Engagement
224 Councillor and Civic Business - To provide assistance to Councillors and support for Council to operate within its legal framework.
ROLE:

The Minutes of the Extraordinary Council Meeting held Thursday 20 September 2018 are
attached for information and adoption by Council.

RECOMMENDATION:

That the Minutes of the Extraordinary Council Meeting held Thursday 20 September
2018 be adopted as a true and accurate record of proceedings of that meeting.

Page 7



Council Meeting Date: THURSDAY 25 OCTOBER 2018

REPORT:

As per Summary.
COUNCIL IMPLICATIONS:

a. Policy:
Code of Meeting Practice.

b. Budget/Long Term Financial Plan:
Not applicable.

c. Legal:
Not Applicable.

d. Communication/Engagement:
Inform - We will keep you informed.

UNDER SEPARATE COVER/FURTHER INFORMATION:

To view any "non confidential" attachments listed below, access the meetings link on Council's website
www.tweed.nsw.gov.au or visit Council's offices at Tweed Heads or Murwillumbah (from Friday the week before
the meeting) or Council's libraries (from Monday the week of the meeting).

Attachment 1 Minutes of the Ordinary Council Meeting held Thursday 20
September 2018 (ECM 5569991).
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2 [CONMIN-CM] Confirmation of Minutes or Ordinary and Confidential Meeting
held Thursday 20 September 2018

SUBMITTED BY:  Corporate Governance

Making decisions with you

We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

2 Making decisions with you

2.2 Engagement
224 Councillor and Civic Business - To provide assistance to Councillors and support for Council to operate within its legal framework.
ROLE:

The Minutes of the Ordinary and Confidential Council Meeting held Thursday 20 September
2018 are attached for information and adoption by Council.

RECOMMENDATION:

That:

1. The Minutes of the Ordinary and Confidential Council Meetings held Thursday 20
September 2018 be adopted as a true and accurate record of proceedings of that
meeting.

2. ATTACHMENT 2is CONFIDENTIAL in accordance with Section 10A(2) of the Local
Government Act 1993, because it contains:-
()  matters affecting the security of the council, councillors, council staff or council
property.
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REPORT:

As per Summary.
COUNCIL IMPLICATIONS:

a. Policy:
Code of Meeting Practice.

b. Budget/Long Term Financial Plan:
Not applicable.

c. Legal:
Not Applicable.

d. Communication/Engagement:
Inform - We will keep you informed.

UNDER SEPARATE COVER/FURTHER INFORMATION:

To view any "non confidential" attachments listed below, access the meetings link on Council's website
www.tweed.nsw.gov.au or visit Council's offices at Tweed Heads or Murwillumbah (from Friday the week before
the meeting) or Council's libraries (from Monday the week of the meeting).

Attachment 1 Minutes of the Ordinary Council Meeting held Thursday 20
September 2018 (ECM 5570216).

(Confidential) Attachment 2 Minutes of the Confidential Council Meeting held Thursday
20 September 2018 (ECM 5570245).
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3 [CONMIN-CM] Confirmation of Minutes of the Ordinary and Confidential
Meetings held Thursday 4 October 2018

SUBMITTED BY:  Corporate Governance

Making decisions with you

We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

2 Making decisions with you

2.2 Engagement
224 Councillor and Civic Business - To provide assistance to Councillors and support for Council to operate within its legal framework.
ROLE:

The Minutes of the Ordinary and Confidential Council Meeting held Thursday 4 October 2018
are attached for information and adoption by Council.

RECOMMENDATION:

That:

1. The Minutes of the Ordinary and Confidential Council Meetings held Thursday 4
October 2018 be adopted as a true and accurate record of proceedings of that
meeting.

2. ATTACHMENT 2is CONFIDENTIAL in accordance with Section 10A(2) of the Local
Government Act 1993, because it contains:-
()  matters affecting the security of the council, councillors, council staff or council
property.
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REPORT:

As per Summary.
COUNCIL IMPLICATIONS:

a. Policy:
Code of Meeting Practice.

b. Budget/Long Term Financial Plan:
Not applicable.

c. Legal:
Not Applicable.

d. Communication/Engagement:
Inform - We will keep you informed.

UNDER SEPARATE COVER/FURTHER INFORMATION:

To view any "non confidential" attachments listed below, access the meetings link on Council's website
www.tweed.nsw.gov.au or visit Council's offices at Tweed Heads or Murwillumbah (from Friday the week before
the meeting) or Council's libraries (from Monday the week of the meeting).

Attachment 1 Minutes of the Ordinary Council Meeting held Thursday 4
October 2018 (ECM 5588561).

(Confidential) Attachment 2 Minutes of the Confidential Council Meeting held Thursday 4
October 2018 (ECM5588549).
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SCHEDULE OF OUTSTANDING RESOLUTIONS

4 [SOR-CM] Schedule of Outstanding Resolutions as at 25 October 2018

Making decisions with you

We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

2 Making decisions with you

2.2 Engagement
224 Councillor and Civic Business - To provide assistance to Councillors and support for Council to operate within its legal framework.
ROLE:

CODE OF MEETING PRACTICE:

Section 2.8  Outstanding Resolutions
No debate is to be allowed on Outstanding Resolutions. Any changes to or debate on
Outstanding Resolutions should only be by way of a Notice of Motion or a report to Council.

15 SEPTEMBER 2016

REPORTS FROM THE GENERAL MANAGER IN COMMITTEE
Cl [GM-CM] Murwillumbah Railway Station

C 29

That Council:

1. Authorises the General Manager to enter into lease negotiations for the Murwillumbah
Railway Station.

2. A report be bought back to a future Council meeting which includes the terms and
conditions of the future potential lease.

Current Status: A report on future lease options will be considered more broadly as part
of the Rail Trail project in accordance with the business case presented
to the State and Commonwealth Governments which identified the need
for complimentary tenancy of the Rail Trail to contribute to the ongoing
maintenance of the infrastructure.
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Meeting was held with Premier and Cabinet on 28 September 2018 to
discuss process of securing lease rights and income derived over ralil
assets within the corridor to support the ongoing maintenance and
operation of the rail trail.

20 JULY 2017
REPORTS FROM THE GENERAL MANAGER

15 [GM-CM] Development Controls Surrounding the Murwillumbah Airfield
311

Cr K Milne
Cr C Cherry

RESOLVED that:

1. The Planning Proposal for Bob Whittle Murwillumbah Airfield be prepared and submitted
to the NSW Department of Planning and Environment for a Gateway Determination, in
accordance with s56 of the Environmental Planning and Assessment Act.

2.  The Minister for Planning and Environment or his Delegate be advised that Tweed Shire
Council is not seeking plan making delegations for this planning proposal.

3. The Minister for Planning and Environment or his Delegate be advised that public
exhibition is not required in this instance.

4.  On receipt of the Minister's Gateway Determination Notice to proceed, any ‘conditional’
requirements of the Minister and any other study or work are to be completed, and
included within the public exhibition material.

5. Following receipt of the Gateway Determination the planning proposal be publicly
exhibited in accordance with the Gateway Determination and a further report is to be
submitted to Council detailing the content of submissions received and any proposed
amendment(s).

Current Status: In response to Council resolution of 20 July 2017, a draft Planning
Proposal has been prepared for submission to the NSW Department of
Planning & Environment (DPE) for a Gateway Determination. The
Planning Proposal was reviewed by the instigator (Council’s Economic
Development Unit) ahead of being forwarded to the Gateway in January
2018.

The Gateway Determination, with conditions was received 27 June 2018.
One of the conditions was that mapping of the Obstacle Limitation
Surface (OLS) and PAN-OPS was to be updated and included with the
exhibition material.
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Consultation with Economic Development and their consultant resulted
in the OLS mapping being updated (as a draft currently), however, there
Is no requirement or likelihood for the PAN-OPS to be prepared given the
size of the airfield.

The planning proposal as submitted to the DPE included reference to
both the OLS and PAN-OPS maps. Following discussions on the matter
with the DPE, they confirmed on 25 July 2018 that an amended Planning
Proposal is to be resubmitted for an amended Gateway Determination.

An amended planning proposal removing references to the PAN-OPS
and including the draft OLS mapping was submitted to the DPE for an
amended Gateway Determination on 26 July 2018.

In summary, the planning proposal seeks to ensure preservation of the
airspace surrounding the airfield by preventing unsuitable development
from encroaching into the take-off and approach surface slopes.

The draft planning proposal is currently on public exhibition and a further
report will be submitted to Council.

26 OCTOBER 2017
ORDERS OF THE DAY

9 [NOM] Private Native Forestry

505

Cr K Milne
Cr R Byrnes

RESOLVED that Council:

4. Calls on the State Government and makes representations for an urgent moratorium on
any further issuing of Private Native Forestry licences for native forests (i.e. not native
plantation forests) in the Tweed Shire, until a review of the existing legislation is
completed.

5. Holds a workshop on the suitability and safety of the external road network for the
Hewittville logging vehicles.

6. Undertakes an urgent review of the ecological values of the Hewittville property at
Limpinwood to ascertain if this site warrants a rezoning to better reflect and protect the
environmental values of the site and brings back a report to Council to consider this
matter.
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Current Status: In terms of:

Point 4, following representations made to relevant State agencies and
Local Members, the NSW State Government has recently advised that
Local Lands Services will be taking over the approval processes with
Private Native Forestry.

Point 5 was held on 10 May 2018.

Point 6, legal advice has recently been received, and a further report will
be submitted to Council with an update following completion of legal
matters currently being processed.

15 FEBRUARY 2018

ORDERS OF THE DAY

5 [NOM] Private Native Forestry Hewittville Limpinwood - Rural Zones
10

Cr K Milne
Cr C Cherry

RESOLVED that Council seeks legal advice about options in regard to concerns with the
Hewittville Private Native Forestry at Limpinwood in the rural zones, including but not limited
to whether:

1. Approval under other legislation may be required in the rural zones particularly in relation
to threatened species, Aboriginal cultural heritage, impacts on water quality, etc;

2. The matter should be referred to the Federal Government under the Environment
Protection Biodiversity Conservation Act; and

3. There is a capacity for Council to act on potential breaches of the State Government
licence or to challenge that approval.

4.  Council brings forward a report on the environmental values of the Hewittville property.
Current Status: Legal advice being sought and a further report will be prepared for

consideration by Council with an update following completion of legal
matters currently being processed.
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1 MARCH 2018
REPORTS FROM THE DIRECTOR PLANNING AND REGULATION IN COMMITTEE

Cl [PR-CM] Unauthorised Forestry and Roadworks Lot 136 DP 755724 Boormans
Road, Tyalgum

REASON FOR CONFIDENTIALITY:

This is subject to current legal investigations.

Local Government Act

This report is CONFIDENTIAL in accordance with Section 10A(2) of the Local Government Act 1993,

which permits the meeting to be closed to the public for business relating to the following: -

(g) advice concerning litigation, or advice that would otherwise be privileged from production in legal
proceedings on the ground of legal professional privilege.

CS8
That:

2. Council seek further information on previous uses of the site to inform the action in Part

1(b).

3. A further report be brought back for potential offences in regard to the Section 120 of
PoEO Act.

Current Status: Information currently being collated with reference to previous uses of the

site. Evidence for legal case is being prepared for Council. A further
report will be submitted back to Council once firmer dates of any court
action are resolved.

C2 [PR-CM] Unauthorised Works within Crown Road Reserve, Zara Road,
Limpinwood

REASON FOR CONFIDENTIALITY:

This is subject to current legal investigations.

Local Government Act

This report is CONFIDENTIAL in accordance with Section 10A(2) of the Local Government Act 1993,

which permits the meeting to be closed to the public for business relating to the following: -

(g) advice concerning litigation, or advice that would otherwise be privileged from production in legal
proceedings on the ground of legal professional privilege.
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C9

That Council, in respect of the current legal investigations relating to the unauthorised works
within the Crown Road at Zara Road Limpinwood:

1.

4.  Council seeks further advice in regard to whether it is appropriate to issue a Notice of
Intention to cease using the Crown Road Reserve.

Current Status: The directions hearing for criminal proceedings has been set for 19
October 2018 and a further report will be submitted back to Council
following confirmation of upcoming action in the Land & Environment
Court.

22 MARCH 2018
ORDERS OF THE DAY

12 [NOM)] Policy for Variations to Council's Planning Controls
99

Cr K Milne
Cr R Byrnes

RESOLVED that Council brings forward a report on amending the Tweed and Tweed City
Local Environmental Plan and Development Control Plan, with a view to enhancing
sustainability outcomes such as living walls, green roofs, blue green infrastructure,
greenhouse gas emissions, waste, composting, community gardens, etc., in accordance with
the Paris Agreement targets.

Current Status: These policy investigations will form part of the Tweed DCP

housekeeping review. As per the adopted Strategic Planning and Urban
Design Work Program this is scheduled to be undertaken after July 2019.

19 APRIL 2018
REPORTS FROM DIRECTOR ENGINEERING

23 [E-CM] Heavy Vehicle Approvals - B-Double Routes
173

Cr R Byrnes
Cr K Milne
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RESOLVED that this Item be deferred to schedule a Workshop with the Tweed Water Alliance
and to seek advice from the applicants regarding their capability to carry 50t versus 55t on
their B-double configurations.

Current Status: Workshop was held on 31 May 2018.

Council is now seeking legal advice in relation to the size of the trucks to
service the water extraction that the DA permits. This will be reported to
Council following legal advice. Council is also liaising with the applicant
on the feasibility of operating 50 tonne versus 55 tonne trucks.

Tweed Water Alliance has raised concerns that the Workshop of 31 May
2018 did not address this resolution and has requested another
workshop be scheduled with Councillors.

REPORTS FROM DIRECTOR COMMUNITY AND NATURAL RESOURCES IN
COMMITTEE

C2 [CNR-CM] Acid Sulfate Soil Contamination Remediation Works and SEPP14
Coastal Wetlands at Lot 1 DP1001025 No. 337 Round Mountain Road, Round
Mountain and Lot 2 DP1087664, Christies Creek

REASON FOR CONFIDENTIALITY:

This report contains information that may involve litigation and is subject to legal privilege.

Local Government Act
This report is CONFIDENTIAL in accordance with Section 10A(2) of the Local Government Act 1993,
which permits the meeting to be closed to the public for business relating to the following: -

(g) advice concerning litigation, or advice that would otherwise be privileged from production in legal
proceedings on the ground of legal professional privilege.
C 26

That Council:

3. Notes a further report on the status of the Acid Sulfate Soil project on Lot 1 DP 1001025
be brought back to Council including options for management of Acid Sulfate soil
problems.

Current Status: Correspondence sent to land owner seeking a response to alleged

unauthorised vegetation clearance. Following receipt of a response a
further report will be submitted to Council.
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Response has been received from the owner and Council's solicitors are
currently reviewing the information and a further report will be submitted
to Council.

Workshop scheduled for 8 November 2018.

3 MAY 2018
PLANNING COMMITTEE

NOTE: The adoption of the following Planning Committee Recommendations are
referenced by Minute No 165 of the Council Meeting of 3 May 2018.

5 [PR-PC] Development Application DAO04/0162.03 for an Amendment to

Development Consent DA04/0162 for Expansion and Amalgamation of Existing
Quarries at Lot 28 DP 1079480 Pollards Road, Dulguigan

P 20

Cr K Milne
Cr C Cherry

RECOMMENDED that this report be deferred to allow the community further opportunity to
respond to this report.

Current Status:  Workshop was held on 15 June 2018.

Council resolved at the 2 August 2018 meeting to defer this matter and
to seek further legal advice prior to reporting back to Council.

17 MAY 2018
ORDERS OF THE DAY

12 [NOM] Landscaping - South Tweed

235

Cr K Milne
Cr C Cherry

RESOLVED that Council undertakes low key landscaping improvements to Minjungbal Drive

and brings forward a report on enhanced landscaping planning controls in the South Tweed
locality.
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Current Status: An Inspection tour has been held on 3 July 2018 with agreement on
landscaping works to be undertaken, primarily at the northern end of
Minjungbal Drive which includes the removal of some of the Cocos Palms
and the planting of various other trees to enhance the road amenity.

In terms of the Planning report, these policy investigations will form part
of the Tweed DCP housekeeping review. As per the adopted Strategic
Planning and Urban Design Work Program this is scheduled to be
undertaken after July 2019.

15 [NOM] Options for Improved Land Management
238

Cr K Milne
Cr C Cherry

RESOLVED that:

1. Council officers bring back a report on options for securing land that would be suitable
as offset stewardship sites under the Biodiversity Offset Scheme and how this could be
funded and managed.

2. In the interim, the Mayor writes to the Local State Members for Lismore and Tweed
Heads seeking State consideration for the acquisition of sites that have high biodiversity
values for the addition to the National Park Estate and provide examples of such to the
State Member.

Current Status: Discussions have occurred at a regional level at both the General
Manager and Natural Resource Management Officer level to consider a
regional approach to offsetting. Report was presented to the July
Northern Rivers Joint Organisation (NRJO) General Managers' Group
meeting where it was resolved that:

. NRJO identify a cost share arrangement for the estimated cost of
$41,500, to engage a fixed term staff person (or consultant) to be
hosted at an NRJO council;

. This person completes a regional assessment of the needs of
each council to adapt development assessment processes to
meet the new legislation and report this assessment with
recommendations for specific requirements.

. This person complete an assessment of the unavoidable
biodiversity offset requirements likely to be generated from land
already identified for development across the NRJO and report
this assessment with recommendations for specific further
requirements, including whether a second stage analysis of
potentially available stewardship sites is required.
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The NRJO NRM Managers group have prepared a report and consultant
brief to complete this work. This report will be presented to the NRJO
General Managers and Mayors group's November meeting. Subject to
the outcome of this meeting, request for quotations from suitable
consultants will be requested. This work is essential to being able to
identify lands suitable as offset sites as any such land needs to provide
the correct type of credits for which there is a demand through proposed
or potential impacts.

REPORTS FROM DIRECTOR ENGINEERING

24 [E-CM] B-Double Applications - Meeting held 19 April 2018

250

Cr C Cherry
Cr K Milne

RESOLVED that:

1. The Minutes of the B-Double Routes Agency Advisory Group meeting held 19 April 2018
be received and noted.

3. 19m B-Double (50t-55t) to Dulguigan Quarry - NHVR Consent Request Number
143550rl1v1

The application (NHVR Consent Request Number 143550r1vl) for the use of a 19m B-
Double up to 55t on Riverside Drive, Tumbulgum, Terranora Road, Dulguigan Road,
North Tumbulgum, Dulguigan be deferred for feedback from NSW Police representative
on the B-Double Routes Agency Advisory Group.

Current Status: Briefings provided by National Heavy Vehicle Regulator at the B-Double
Advisory Group Committee Meeting of 24 May 2018. Report planned for
a further Council Meeting.
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21 JUNE 2018
REPORTS FROM THE DIRECTOR PLANNING AND REGULATION

11 [PR-CM] Preparing a Scenic Landscape Strategy with Community and
Stakeholders, Related Draft Council Policy and DCP Amendment

295

Cr J Owen
Cr P Allsop

RESOLVED that Council endorse:

1. The Draft Scenic Landscape Strategy be publicly exhibited for a period not less than 60
days during which community and stakeholder engagement is to be conducted to assist
staff with the trial and testing of the Strategy;

2. The Scenic Landscape Policy is to be concurrently exhibited with the Strategy for a
period not less than 60 days; and,

3. The proposed amendment of Tweed Development Control Plan 2008 shall be publicly
exhibited so as to comply with Clause 18 of the Environmental Planning and Assessment
Regulation 2000 but for a period not less than 60 days.

4.  Afurther report be submitted to Council detailing the findings of the public exhibition and
engagement for these three policies and any amendments considered appropriate.

Current Status: Officers preparing for public exhibition to be held in October/November
2018 following Council’s resolution that it has resolved in the Strategic
Planning and Urban Development Work Program to be made a priority 3
project.

19 JULY 2018
REPORTS FROM THE DIRECTOR COMMUNITY AND NATURAL RESOURCES

21 [CNR-CM] Jack Evans Boat Harbour Plan of Management Update

360

Cr C Cherry
Cr K Milne

RESOLVED that Council defers this item to the next Council meeting in order to receive
clarification on the following:
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Whether it is possible for Council to create a Plan of Management for the Jack Evans
Boat Harbour Precinct under the Crown Land Management Act given it is advised by
staff it is not possible under the Local Government Act, due to Council not being the
designated Crown Land Managers for all Reserves in this Precinct.

If it is possible for Council to initiate the Plan of Management under the Crown Land
Management Act (CLMA), then Council writes immediately to the Department of Industry
- Crown Lands and requests their support in preparing a plan for the Jack Evans Boat
Harbour Precinct under the CLMA.

The current status of Aboriginal Land Claim 24855 lodged by New South Wales
Aboriginal Land Council and provision of all the relevant information of the lands subject
to the Land Claim.

Current Status: Council has forwarded a letter to the Department of Industry and Crown

Lands seeking clarification as per the resolution. No response has been
received to date. A memo provided to Councillors in August 2018
proposed a way forward to develop the plan while concurrently waiting
for the response.

Community consultation has commenced with regard to the Plan of
Management. The details of the community consultation were
forwarded to the Councillors by email Monday, 8 October 2018.

16 AUGUST 2018

ORDERS OF THE DAY

6

422

[NOM] Environmental Land Purchases

Cr K Milne
Cr C Cherry

RESOLVED that a report be brought forward on the potential for Council to purchase
significant environmental areas for the purposes of appropriate rezoning and resale.

Current Status: Preliminary analysis and scope to provide meaningful brief to Council

7

423

being undertaken. A list of suitable consultants to undertake brief being
compiled to respond to EOI.

[NOM] Natural Resource Management Budget

Cr K Milne
Cr C Cherry
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RESOLVED that:

1. A report be brought forward on the impacts of increasing the proportion of funds
allocated in the Council budget for Natural Resource Management from 4% to 5% of
total rates i.e. a 1% increase in next years’ budget, and

2. The Executive Leadership Team determines the most appropriate areas across a range
of departments to source the funds from to assist in reversing the decline of threatened
species.

Current Status: A Workshop is scheduled for 8 November 2018.

8 [NOM] Proposed Workshop - Recycled Products and Council Business
424

Cr C Cherry
Cr K Milne

RESOLVED that staff hold a workshop with Councillors and bring forward a report on how
more recycled products can be incorporated into Councils business potentially through:

1. Aligning processes with the ISO20400 Sustainable Procurement Standard 2017.
2.  The incorporation of weighting criteria in the Procurement Policy and
3.  Steps within the protocol to ensure that staff are making informed sustainable decisions

4.  Training of staff to raise awareness of sustainable alternatives in alignment with the ISO
standard.

Current Status: A workshop was held 11 October 2018. A report to be prepared for a
future Council meeting.

REPORTS FROM DIRECTOR PLANNING AND REGULATION

15 [PR-CM] Affordable Housing Context and Options Paper
419

Cr K Milne
Cr R Cooper

RESOLVED that Council:
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6. A further report be brought back to Council following the exhibition of the draft policy
statement.

Current Status: The Strategic Planning and Urban Design work program was
determined at the October Planning Committee meeting. Exhibition
likely to be undertaken in mid 2019.

REPORTS FROM DIRECTOR COMMUNITY AND NATURAL RESOURCES
20 [CNR-CM] Review of Dog Areas in Public Open Space - Updated Report
409

Cr K Milne
Cr C Cherry

RESOLVED that this item be deferred for a workshop with staff to provide further
information on:

1. Records of people impacted by dog attacks;
2. Records of wildlife impacted,;
3. Areas where threatened species occur; and
4.  Options for alternative management strategies.
Current Status: A Workshop was held on 27 September 2018.
Brief being prepared for Bird Life Australia to review draft off-leash dog

policy. A further Workshop is scheduled on 22 November 2018 to provide
further information.

20 SEPTEMBER 2018

ORDERS OF THE DAY

6 [NOM] Fossil Fuel Divestment
461

Cr K Milne
Cr C Cherry

RESOLVED that Council brings forward a report on options to improve our rate of Fossil Fuel

divestment considering our Ethical Investments have been stuck at around only 50% of our
total funds invested since reporting on this first started.
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Current Status: Report to be prepared for 15 November 2018 Council Meeting.

REPORTS FROM THE DIRECTOR PLANNING AND REGULATION
11 [PR-CM] Air Traffic Pollution
466

Cr K Milne
Cr C Cherry

RESOLVED that Council:

4. Provides a report on the cost of establishing monitoring if the above agencies advise
they cannot provide monitoring in a timely or appropriate fashion.

Current Status: Currently implementing Council resolution of 20 September 2018
meeting.

REPORTS FROM THE DIRECTOR COMMUNITY AND NATURAL RESOURCES
18 [CNR-CM] Homelessness Policy Review and New Draft Policy
475

Cr K Milne
Cr P Allsop

RESOLVED that Council:

3. Notes a report and final policy will return to a future Council meeting for final adoption
following consideration of submissions made.

Current Status: Currently on public exhibition and report to be prepared for future Council
meeting.
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MAYORAL MINUTE

5 [MM-CM] Mayoral Minute for September 2018

SUBMITTED BY: Cr K Milne, Mayor

Making decisions with you

We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

2 Making decisions with you

2.2 Engagement
224 Councillor and Civic Business - To provide assistance to Councillors and support for Council to operate within its legal framework.
ROLE:

SUMMARY OF REPORT:

The Mayoral Minute report provides information on activities undertaken by the Mayor and
Councillors during the month of September 2018.

RECOMMENDATION:

That:
1. The Mayoral Minute for the month of September 2018 be received and noted.

2. The attendance of Councillors at nominated Conferences be authorised.
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Councillors
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COMMITTEE MEETINGS

Attended by the Mayor

= 12 September

Twee Coast and Waterways Committee — Murwillumbah Civic Centre,
10 Tumbulgum Road, Murwillumbah.

INVITATIONS / MAYORAL REPRESENTATION:

Attended by the Mayor

= 3 September

= 4 September

= 7 September

= 8 September

= 13 September

= 15 September

= 16 September

= 18 September

= 19 September

= 28 September

= 30 September

Murwillumbah Legacy 70" Anniversary — Murwillumbah Services Club,
10 Wollumbin Street, Murwillumbabh.

Public Exhibition of Draft Kingscliff Locality Plan Community Meeting —
Kingscliff Bowls Club, Marine Parade, Kingscliff.

National Threatened Species Day Event — Tweed Regional Museum, 2
Queensland Road, Murwillumbah.

Rise For Climate Rally — Jack Evans Boat Harbour, Bay Street, Tweed
Heads.

2018 Health Services Needs Assessment Survey Presentation — South
Tweed Sports Club, 4 Minjungbal Drive, Tweed Heads.

Sustainable Living Home Expo — Kingscliff TAFE, 806 Cudgen Road,
Kingscliff.

Walk A Milne In Our Shoes — Uki War Memorial, 1473 Kyogle Road,
UKki.

Government Architect and Department of Planning and Environment
Workshop — Twin Town Services Club, Wharf Street, Tweed Heads.

LG NSW Building Resilience to Climate Change workshop -
Murwillumbah Civic Centre, 10 Tumbulgum Road, Murwillumbah. Crs
Cherry and Cooper also attended.

Regional Economic Development Strategy Presentation —
Murwillumbah Civic Centre, 10 Tumbulgum Road, Murwillumbah.

Bless This Road Healing Day — Uki Hall, 1462 Kyogle Road, Uki. Cr
Owen also attended.

Attended by other Councillor(s) on behalf of the Mayor

= 18 September

Club Grants Information Session — Tweed Heads Bowls Club, Corner
Wharf and Florence Streets, Tweed Heads. Cr Byrnes attended.

Page 29



Council Meeting Date: THURSDAY 25 OCTOBER 2018

Inability to Attend by or on behalf of the Mayor

All invitations were accepted by the Mayor or attended by another Councillor on her behalf.

REQUESTS FOR WORKSHOPS:

Councillors did not request any additional workshops during September 2018.

CONFERENCES:

Conferences attended by the Mayor and/or Councillors

= 17-18 Sept

= 21 September

Australian Regional Development Conference — Twin Towns Services
Club, Wharf Street, Tweed Heads. Crs Allsop, Milne and Polglase
attended.

Community and Stakeholder Engagement — LG NSW, 28 Margaret
Street, Sydney. Cr Cooper attended.

Information on Conferences to be held

= 24-25 October

= 1 November
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IAP2 Conference — Sanctuary Cove, Queensland

The theme is ‘Shake It Up’ where we will be mixing up a conference that
will be more interactive, experiential and fun. Bringing together
engagement practitioners, community development practitioners,
communications and marketing professionals and academics to explore
the practice of engagement. The conference will build on IAP2’'s
reputation for offering a dynamic, interactive and targeted program that
supports professional development and enhances the practice of project
communications, community and stakeholder engagement. You can
expect to dive into streams, sessions and workshops around the
following themes: Forward/future and alternative thinking, Youth
engagement, The decision makers’ perspective, Engaging with First
Nations and diverse communities, Behaviour change, Emerging
areas/new opportunities in engagement, Tech tools and the digital
engagement landscape, Risk and outrage management.

Registration $ 1650.00 https://www.iap2.org.au

Local Government Forum — Radisson Blu Hotel, Sydney.

This event provides an opportunity to bring the sector’s leaders together,
both staff and elected representatives, to tackle some of the big topics
impacting on local government today and into the future. With the ever
increasing demand on time and resources, this year we will examine
ways to deliver tangible outcomes for our communities. With topics such
as the transformation of service delivery; future proofing customer
experience; and strengthening communication and engagement, our


https://www.iap2.org.au/
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industry leading guest speakers and panellists will share their expertise
and experience to inform and inspire delegates. We encourage you take
the time to participate in this event and gain insights for delivering
exceptional outcomes for your community. Registration $1050 (Early
bird closed), two flights, one night's accommodation.
https://www.lgprofessionals.com.au

= 24-25 Nov Mayor's Weekend Seminar — Sydney.

This seminar reflects a widespread view that the role of Mayors is
becoming even more important and demanding. It addresses issues
faced by mayors in metropolitan and rural and regional settings, and
covers the vital skills and knowledge they require in order to perform
their varied tasks effectively and in a thoroughly professional manner.
The content is also linked to the work of LGNSW'’s Mayoral Mentor, and
to more detailed programs on topics such as meeting procedures and
the Code of Conduct.

Registration $ 1320, two flights, two-three night's accommodation.
https://www.lgnsw.org.au/events-training/mayors-weekend-seminar

SIGNING OF DOCUMENTS BY THE MAYOR:

= 6 September Voluntary House Purchase Scheme — Purchase of Property — Lots A, B,
C and D DP 6624 comprised in 6 Clarkes Road, Mooball.

= 6 September Voluntary House Purchase Scheme — Purchase of Property — 2 Section
12 DP 2974 comprised in 6 Holland Street, South Murwillumbabh.

= 12 September Voluntary House Purchase Scheme — Purchase of Property — Lot 1 DP
6624 comprised in 20 Pottsville Road, Mooball.

= 25 September Funding Deed of Agreement — Tweed Shire Council for the Tweed
Byron Resilience Coordination Project.

COUNCIL IMPLICATIONS:

a. Policy:
Code of Meeting Practice.

b. Budget/Long Term Financial Plan:
Appropriate expenditure is allowed for attendance by Councillors at nominated conferences,
training sessions and workshops.

c. Legal:
Not applicable.

d. Communication/Engagement:
Inform - We will keep you informed.
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UNDER SEPARATE COVER/FURTHER INFORMATION:
Nil.
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RECEIPT OF PETITIONS

6 [ROP-CM] Receipt of Petitions as at 25 October 2018

SUBMITTED BY:  Corporate Governance

’ Making decisions with you
) We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

2 Making decisions with you

2.2 Engagement
224 Councillors and Civic Business - To make informed decisions in the best interest of the community.
ROLE:

SUMMARY OF REPORT:

Under Section 1.5.4 Receipt of Petitions in the Code of Meeting Practice:

Petitions received by Councillors or forwarded to the (Acting) General Manager will be
tabled as per the Order of Business, Item 11, Receipt of Petitions.

Unless Council determines to consider it in conjunction with a report already listed on
the agenda, no motion (other than a motion to receive the same) may be made on any
petition until the next Ordinary Meeting after that at which it has been presented.

RECOMMENDATION:

That the following tabled Petition(s) be received and noted:
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REPORT:

As per Summary
OPTIONS:
That in accordance with Section 1.5.4 of the Code of Meeting Practice:

1. The tabled Petition(s) be considered in conjunction with an Item on the Agenda.
2. The tabled Petition(s) be received and noted.

CONCLUSION:
Any Petition tabled should be considered under Section 1.5.4 of the Code of Meeting Practice.
COUNCIL IMPLICATIONS:

a. Policy:
Code of Meeting Practice.

b. Budget/Long Term Financial Plan:
Not Applicable.

c. Legal:
Not Applicable.

d. Communication/Engagement:
Consult-We will listen to you, consider your ideas and concerns and keep you informed.

UNDER SEPARATE COVER/FURTHER INFORMATION:
Nil.
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ORDERS OF THE DAY

m Making decisions with you
We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

2 Making decisions with you

2.2 Engagement

224 Councillor and Civic Business - To provide assistance to Councillors and support for Council to operate within its legal framework.
ROLE:
7 [NOM] Intergovernmental Panel on Climate Change (IPCC) 2018 Report

NOTICE OF MOTION:
Councillor K Milne moves that Council:

1. Notes the release of the new Intergovernmental Panel on Climate Change (IPCC)
2018 report.

2. Reaffirms its commitment to action on climate change as an urgent and high
priority.

3. Brings back areport on Darebin Council’s Climate Emergency Plan in regard to
the merit of adopting a similar strategy.

4. Commits to publishing a lead article in the Tweed Link on the urgency of climate
change at least once a month.

Councillor's Background Notes

Recommended Priority:
Nil.

Description of Project:
Nil.
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Management Comments:

Delivery Program:

mhm

Leaving a Legacy
Looking out for future generations

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

1 Leaving a Legacy

11 Natural Resource Management
1.1.4 Environmental Sustainability - To support Council, businesses and the community to achieve the best possible combination of
environmental, social and economic outcomes.

Budget/Long Term Financial Plan:
Staff resources and time to research and provide report on Item 3 of the Motion will need
to be identified.

Legal Implications:
Nil.

Policy Implications:
The recommendations 1 and 2 are consistent with the Community Strategic Plan priority
to prepare for climate change through adaptation and mitigation strategies, and align
with Council’s target to reduce our greenhouse gas footprint.

Council’s action to increase the solar power potential of its facilities from 16kW in 2017
to 780kW by the end of 2018 demonstrates Council’s effective action to reduce
greenhouse gas emissions from grid electricity use. Council is on track to deliver its
Renewable Energy Action Plan (REAP) targets of self-generating 25% of electricity use
at Council facilities from solar by 2022, and 50% with solar and battery storage by 2025.
By achieving its REAP targets, Council will reduce its greenhouse gas emissions by over
35% compared to 2016/2017 levels.

A revision of the Tweed Community and Council Climate Change Action Plan is being
scoped for delivery by July 2019 and will incorporate a review of leading practice across
the local government sector, including Darebin Council’s Climate Emergency Plan.

Regarding Item 4, Council’'s Communications Policy v1.0 (adopted 15 February 2018)
states:

“Editorial priorities are determined by the Communications team and linked to
Council business based on newsworthy principles: timing, significance,
proximity, prominence and human interest.”
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Appropriate and relevant communications for any Council project or program area are
considered across all relevant communication channels used by Tweed Shire Council.
Therefore, the pre-determination of regular editorial content is not consistent with the
adopted policy.
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8 [NOM] Rail Trail - Meeting with Adjacent Land Owners

NOTICE OF MOTION:

Councillor K Milne moves that Council invites the landowners adjacent to the proposed
rail trail to a Workshop to advise of the latest progress on the project and to hear their
concerns.

Councillor's Background Notes

Recommended Priority:
Nil.

Description of Project:
Nil.

Management Comments:

Delivery Program:

People, places and moving around

Who we are and how we live

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

3 People, places and moving around

3.3 Moving around
334 Roads, Traffic, Footpaths and Cycleways - To provide and maintain a network of roads and bridges, footpaths and cycleways that is
safe, efficient and accessible.
ROLE:

Council resolved on 7 June 2008 to proceed with a planning proposal to amend the Tweed
LEP 2014 to enable a Part 5 approvals pathway for the rail trail project and this was publicly
exhibited between 21 August and 28 September 2018. A total of 73 adjoining landowners
were personally invited to review and comment on the planning proposal and while 3 pubic
submissions were received only 1 was from an adjoining landowner.

This proposal will shortly be reported back to Council with a summary of issues. In the
meantime, the Project Director and Communication Engagement Officer have been meeting
one-on-one with adjoining landowners since April this year and have previously written to
each inviting feedback and providing a timeline for the project. This ongoing personalised
engagement is paramount and invaluable to both parties.

While there are several key issues being raised across the board, many of them are
unfounded or without substantive evidence based on verifiable observation or experience of
rail trail operators and users supporting such claims, for example; increased crime, theft,
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trespass and vandalism; biosecurity risks associated with horses, dogs, and littering. There
are also those that have substance and require a rational and considered response; repair
and maintenance of farm fencing, human interactions with cattle or farming operations,
leasing of the railway for farming purposes and impact on privacy and amenity; impact on the
environment and in particular the sensitive micro habitat within the Burringbar tunnel, which
supports micro-bats and glow-worms. There are also philosophical points of view; that
government(s) should be allocating public funds toward road repair, environmental
management or other cultural services among others; that the rail trail will not attract any users
and will not bring any benefits to the area.

These and other issues have been picked-up by staff through their work engaging with the
landowners as well as in the “Rail Trail Community Consultations” undertaken by the NSW
Department of Premier and Cabinet for the Tweed, New England and Goulburn rail trails and
through wider research. Importantly, the officer-landowner partnership is addressing the
concerns of those landowners through proper identification of the issues affecting them and
their property and is enabling the partnership to work collaboratively on solutions.

One of the biggest challenges to date however, is that a number of adjoining landowners are
proving difficult to contact and some have made it clear that they do not wish to be contacted.
Quite a few don’t receive mail directly and only infrequently visit their post office box and the
traditional landline phone has increasingly been superseded by mobile phone technology and
email, with those public contacts rarely being provided to Council. Ensuring that the
landowners are genuinely contacted therefore requires manual input and the staff are
continuing that work.

In addition, as part of the public engagement on the Council’s draft Public Open Space
Strategy these staff will also be attending community conversation sessions in Murwillumbah,
Stokers Siding, Burringbar, Mooball, Crabbes Creek and Uki to give an update on the
progress of the rail trail and to answer any questions — based on the information and status
of the project to-date. This information includes updates on the preparation of a Biosecurity
Risk Management Plan, currently being prepared by Local Land Services, the draft
Conservation Heritage Master-plan for the Murwillumbah Railway Station; progress on the
Council’'s environmental and planning assessment, and the status of the Council’'s concept
design that will be used to inform the design and construct tender process.

Inviting the adjoining landowners (those that can be contacted) to a workshop in this context
is not seen to be beneficial and will most likely create an air of anxiety or contempt because
the issues, although having the appearance of being the same and affecting multiple
landowners, nevertheless impact on individual persons and property in different ways and
require different and sometimes innovative individualised responses and that not all of which
are capable of being definitively answered at this time and without the personalised, and
circumstance based, consideration.

A workshop at this stage is more likely to be harmful to productive trusting relations between
the Council, staff and landowners.

A Councillor workshop with staff to provide an update on the progress of the rail trail is very
much supported. It remains the intent of staff to convene a workshop with Council as soon
as the NSW government has reached inter-agency agreement on the ultimate governance
model, funding amount, land ownership (railway corridor) and timing and substance of the
legislative requirements needed. Staff have raised various concerns and views about these
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matters with many of those echoed by their agencies and leading to further more detailed
discussion and negotiation. These issues need to be resolved as a priority and once
agreement is reached within NSW government Council will then need to consider whatever
propositions are advanced — it is on the basis of this that a Councillor — staff workshop should
be convened.

In the meantime, Council staff are doing everything that they can to keep the project moving
forward, to work with adjoining landowners and to identify and work on finding solutions
through the design of the trail, to inform the local communities about the information and status
of the project, and to continue engaging with all State government departments to resolve and
reach agreements that are advantageous and beneficial to the Tweed community.

Budget/Long Term Financial Plan:
No significant impact on council’s forward estimates arising from this Motion.

Legal Implications:
There are no perceived legal implications associated with this Motion.

Policy Implications:
The community engagement on Council projects is detailed in its Policy framework,
which is designed to maximise productive community engagement and foster long-
lasting trusting relationships. The engagement proposed is not seen to be wholly
consistent with achieving that same outcome, for the reasons outlined above.
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9 [NOM] Planning Design Guidelines

NOTICE OF MOTION:

Councillor K Milne moves that Council adopt the NSW State Government’s North Coast
Urban Design Guidelines and NSW Coastal Design Guidelines as guiding documents
to further assist Council in achieving great planning outcomes.

North Coast Urban Design Guidelines
www.planning.nsw.gov.au/Plans-for-your-area/Regional-Plans/North-
Coast/~/media/9BC435205B4C4F8683795BF2D3015AF1.ashx

Coastal Design Guidelines for NSW
www.planning.nsw.gov.au/~/media/Files/DPE/Guidelines/coastal-design-quidelines-for-nsw-
2003-02.ashx

Councillor's Background Notes

Recommended Priority:
Nil.

Description of Project:
Nil.

Management Comments:

Delivery Program:

mhm

Leaving a Legacy
Looking out for future generations

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

1 Leaving a Legacy

11 Natural Resource Management

1.1.3 Coastal Management - To protect and manage the use and quality of the Tweed's beaches and foreshores.

14 Managing Community Growth

14.1 Strategic Land-Use Planning - To plan for sustainable development which balances economic environmental and social

considerations. Promote good design in the built environment.

ROLE:

Council's endorsement of the NSW State Government's North Coast Urban Design
Guidelines and NSW Coastal Design Guidelines as guiding documents to further assist
Council in achieving great planning outcomes is supported.
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Please note that the NSW Government Architects are currently preparing a design guide
entitled ‘Urban Design for Regional NSW’. These guidelines have been prepared as an action
of the NSW Government Architects Better Placed design policy and are currently in draft
format soon to be release on public exhibition.

Council staff have commenced discussions with the NSW Government Architects in regard of
these guidelines and will prepare a submission once on exhibition. Itis unclear whether these
draft urban design guidelines for regional NSW will supersede either of these existing
guideline documents.

Budget/Long Term Financial Plan:
Nil

Legal Implications:
Nil.

Policy Implications:
Notwithstanding the intent of the Motion to adopt the guidelines, s.92 of the
Environmental Planning and Assessment Act 1979 currently mandates ‘additional
matters’ to be considered with any development application which includes
consideration of the NSW Coastal Policy 1997 where relevant.

The implementation section (s3.2) specifically references the promotion of, inter alia, the
North Coast Design Guidelines, as the prime responsibility of the State. It thereby
follows that the mandatory consideration of the Policy extends to the consideration of
these Guideline. Notably, as guidelines, the principles are considered and incorporated
into the Tweed DCP and locality planning processes.
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10 [NOM] Busking

NOTICE OF MOTION:

Councillor K Milne moves that Council develops an action plan to better support and
promote musicians through busking, including but not limited to:

a) establishing aregister of local musicians;
b) financial support;
c) identifying / designing appropriate spaces; and

d) promotion.

Councillor's Background Notes

Recommended Priority:
Nil.

Description of Project:
Nil.

Management Comments:

Delivery Program:

People, places and moving around

Who we are and how we live

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

3 People, places and moving around
3.1 People
3.1.2 Community and Cultural Development - To provide community and cultural development services to foster and improve social and

cultural well-being.

ROLE:

A register of local musicians has been developed by the Cultural Planner and work on making
online registration available is continuing.

In regards to providing financial assistance, Tweed Shire Council currently charges $46 for a
year busking permit. There is an option for this fee to be reduced to $20 which may promote
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an increase in uptake. Should Council decide to reduce the yearly fee this could be promoted
to the registered artists to encourage participation.

The $20 would cover the cost of a busking card but would not necessarily cover compliance.
An increase in buskers may impact the number of complaints received by Council, therefore,
it is suggested these impacts be investigated further prior to any changes being adopted.

Other Local Government area fees in comparison are as follows.

Three month permits

Byron Not available

Ballina $26.00

Gold Coast $96.00

Yearly permits

Byron $15.00 (plus on off application fee of $25)
Ballina $72.00

Gold Coast Not available

Tweed Shire Council’'s Foot Path Trading Policy allows busking in Murwillumbah, Pottsville,
Cabarita, Kingscliff and Tweed. Both Ballina and Gold Coast restrict busking to designated
spots within designated suburbs whilst Tweed does not make these restrictions. Therefore
Tweed currently provides greater flexibility ensuring a busker can set up anywhere within that
suburb as long as they abide by time, amenity and safety considerations outlined in the policy.

When street scapes are redesigned consideration could be given to assist buskers to meet
the site considerations e.g. extended areas within footpaths etc.

Budget/Long Term Financial Plan:
Minimal impact if fee is reduced form $46 per year to $20.
Impacts on compliance budgets need to be assessed.

Legal Implications:
Not Applicable.

Policy Implications:
The promotion of busking as a means of activating public spaces and encouraging local
musicians and performers can be delivered through the Cultural Plan 2018-2021.

No changes required to the Footpath Trading Policy.
No changes to the Cultural Plan 2018-2021.
Placemaking and Public Art Policy is currently under review.
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QUESTIONS ON NOTICE

11 [QON-Cr P Allsop] Processing of Development Applications

QUESTION ON NOTICE:
Councillor P Allsop asked:

1. Could the General Manager please provide the current number of applications
awaiting approval from the Council's Development Assessment section, to also
include the number of planning staff:

a). currently actively processing applications?
b)  Council has in their employment?
2.  What are the five oldest applications currently awaiting approval and why?

It would be appreciated if the General Manager could advise through observations and facts
what would bring internal restrictions to processing and performance, but not including those
occasions caused by the proponents. As well as providing considerations that could improve
facilitation of development application processing.

The reason for these questions is that there is currently a shortage of approved development
land and approved building lots available. Speculatively speaking this is pushing up market
prices and effectively troubling some trades and builders in regards to the long term
employment of trade and apprentice workers.
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12 [QON-Cr P Allsop] Community Consultation
QUESTION ON NOTICE:
Councillor P Allsop asked:

1. What were the costs for each of the Community Consultation meetings at Kingscliff
Beach Bowls Club?

2.  How many meetings in total and what was the total cost of this consultation
process?

3. Did the consultation process reveal any significant new finding?

4.  Will the findings or results have an impacts on any of Councils current strategies,
if so what effects are there?
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13 [QON-Cr K Milne] Comparison on Investment Returns

QUESTION ON NOTICE:
Councillor K Milne asked:
What is the average rate of return on investments for Council’s current method of

invested funds compared to an estimated average return through energy savings in the
long term if invested in energy efficiencies or renewable energy?
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REPORTS THROUGH THE GENERAL MANAGER
REPORTS FROM THE GENERAL MANAGER

14 [GM-CM] Council Architect - Panel Member - Tweed State Significant Projects

SUBMITTED BY:  General Manager

Leaving a Legacy

Looking out for future generations

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

1 Leaving a Legacy
14 Managing Community Growth
141 Strategic Land-Use Planning - To plan for sustainable development which balances economic environmental and social

considerations. Promote good design in the built environment.

ROLE:

SUMMARY OF REPORT:

Council has been invited by Government Architect - New South Wales (GANSW) to nominate
an appropriately qualified individual to participate as a panel member on the NSW State
Design Review Panel for State Significant projects in Tweed Shire.

A list of selected panel members and shortlisted applicants with previous local Design Review
Panel experience from which Council can select a nominee has been provided. On the
shortlist is Paul Berkemeier, the architect engaged to design the recent extension to the
Tweed Regional Museum building in Murwillumbah.

RECOMMENDATION:

That Council nominates Paul Berkemeier of BTB Architecture Studio to the NSW State
Design Review Panel for state significant projects in the Tweed.
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REPORT:

Further to the Minister for Planning and Housing’s recent launch of the inaugural, pilot NSW
State Design Review Panel (NSW SDRP), GANSW has invited NSW LGAs to nominate an
appropriately qualified individual to participate as a panel member for state significant projects
in that LGA.

GANSW has made the commitment to implement the objectives for good design as outlined
in Better Placed — an integrated design policy for the built environment of New South Wales.
These objectives define the key considerations in the design of the built environment.
Achieving these objectives will ensure our cities and towns, our landscapes, our buildings and
our public domain will be healthy, responsive, integrated, equitable and resilient.

The terms of reference of the SDRP require that one panel member for each project is
nominated by the relevant local Council as an expert from a design field who has detailed
working knowledge of the local context.

Amongst the 40 panel members selected from the open tender process undertaken by
GANSW, there are 27 who are currently or have recently been on local design review panels
(Attachment 1). The GANSW strongly recommends that these members who already have
design review experience in local panels should be the Council nominees for review of
projects in the corresponding LGA. In addition to the core pool of 40 panel members, GANSW
also has a list of shortlisted applicants with local panel experience who are recommended to
councils (Attachment 2).

Types of projects reviewed by the Panel

During the early stages of a project the Department of Planning and Housing, in consultation
with GANSW, will recommend projects that would benefit from design review. This may
include, but not limited to, the following state significant projects:

e any project referred to GANSW by the Minister or his delegate.
e projects on Government owned land that includes public use of that land and/or may
impact on the public domain, including Green Corridors.
e projects declared state significant development in the State Environmental Planning Policy
(State and Regional Development) 2011, including:
o identified sites (for example the Bays Precinct, Barangaroo, the Rocks, Moore Park
Showgrounds, Darling Harbour). In the Tweed context this would include the new
Tweed Valley Hospital.
o certain land uses (for example tourism, health or education uses, or commercial /
residential premises within a rail corridor)
o other types of state significant development where the project is adjacent to or
impacts on sensitive areas.
o selected projects declared state significant infrastructure in the State Environmental
Planning Policy (State and Regional Development) 2011.

Applicants for these projects are therefore encouraged to consult as early as possible with
the Department during project inception, well before SEARs are requested. This will ensure
that, where required, the Panel will provide early design advice.

The majority of SEARs issued since 1 January 2018 include requirements for applicants to
consult with the GANSW on its proposed strategy for achieving design excellence.
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Applications lodged after 1 January 2018, and not yet determined, will only need to use the
panel where this has been agreed in consultation with the GANSW.

Statutory planning context

Several environmental planning instruments (EPIs), such as local environmental plans and
state environmental planning policies, establish the statutory context for determining whether
a proposal exhibits design excellence. Examples include requirements for a competitive
design process or setting out specific design matters to be addressed, such as achieving high
standards of design appropriate to the building type and location.

Use of the Panel does not replace the need for the applicant to satisfy the relevant design
excellence provisions in an EPI, including where a competitive design process may be
required.

Scope of review
The Panel will evaluate all projects against the Objectives for Good Design as defined in
Better Placed.

The Panel will also evaluate proposals against design principles identified in relevant State
Environmental Planning Policies, for example:

e State Environmental Planning Policy No 65 - Design Quality of Residential Apartment
Development, and the associated Residential Apartment Design Guide

e State Environmental Planning Policy (Educational Establishments and Child Care
Facilities) 2017, and the ‘Design Guide for Schools.’

The Panel will also have regard to any relevant local, state or national plans, policies and
guidelines, such as relevant local environment plans, development control plans and urban
design strategies.

Further information relating to the operation and organisation of the NSW SDRP, can be found
in the Terms of Reference and overview document (attachment 3).

Council’s nominee is not a representative of Council views within the panel, they are
nominated for their strong knowledge of the local area and for their independent expertise.
Requirements for each Council nominee are:

¢ Independent, qualified and (where relevant) Australian registered practitioners, or retired
practitioners, in one of the following fields: architecture, urban design, landscape
architecture, and/or other relevant discipline with equivalent experience (in accordance
with the mandatory criteria for panel members per the open tender process).
Demonstrated strong working knowledge of the relevant LGA (either through experience
on local design review panel or as consultant to Council), particularly in respect of large
projects including education or health related projects, industrial and infrastructure
projects, heritage, strategic design, master planning, open space and green infrastructure,
as well as high density and mixed use development.

e Council's nominee will be reviewed and approved by GANSW, appointed directly by
GANSW for a 24 month period, remunerated on the same basis as the existing SDRP
members, and held to the NSW SDRP Terms of Reference, and in particular the principles
of good design review (See NSW State Design Review Panel introduction, attachment 4).
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OPTIONS:

1. Recommends the nomination of Paul Berkemeier of BTB Architecture Studio to the NSW
State Design Review Panel for state significant projects in the Tweed.

2.  Nominates a panel member from the list of selected panel members or shortlisted
applicants.

3. Declines to nominate a panel member.
CONCLUSION:

Paul Berkemeier was the architect appointed to design the extension to the Regional Museum
building in Murwillumbah and, therefore, has a knowledge of the local area and the relevant
expertise.

COUNCIL IMPLICATIONS:

a. Policy:
Corporate Policy Not Applicable

b. Budget/Long Term Financial Plan:
Nil

c. Legal:
Not Applicable.

d. Communication/Engagement:

Involve/Collaborate-We will work with you on an ongoing basis to ensure your ideas,
concerns and aspirations are considered. We will provide feedback on Council's decisions.

UNDER SEPARATE COVER/FURTHER INFORMATION:

Attachment 1. List of panel members on the NSW State Design Review
Panel (ECM 5597847)

Attachment 2. List of shortlisted applicants with local panel experience
(ECM 5597858)

Attachment 3. NSW State Design Review Panel Terms of Reference and
overview document (ECM 5597859)

Attachment 4. NSW State Design Review Panel introduction (ECM
5597860)
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15 [GM-CM] Regional Cities NSW

SUBMITTED BY:  General Manager

People, places and moving around
Who we are and how we live

Behind the scenes
Providing support to make it happen

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

3 People, places and moving around

3.1" People

3.15 Economic Development - To support the local economy and attract new business and employment to the Tweed.

4 Behind the scenes

4.1 Assurance

41.1 Governance - To provide assistance to Councillors and support for Council to operate within its legal framework.
ROLE:

SUMMARY OF REPORT:

In January 2018, Council received an invitation from the NSW Inland Forum (IF) to consider
joining a new group called Regional Cities NSW (RCNSW). At the meeting held 15 February
2018, Council resolved that:

"1l. The Mayor and/or the General Manager meet with current Inland Forum members
and other regional cities in Sydney on Thursday 1 March 2018 to discuss
participation in Regional Cities NSW.

2. Afurther report will be prepared following the initial meeting to determine Council's
commitment to this forum, including estimated on going costs."

The Mayor and General Manager were unable to attend the 1 March 2018 meeting to discuss
participation in Regional Cities NSW due to a change in meeting time which conflicted with
their ability to attend the Planning Committee meeting.

A further workshop was scheduled for 2 August 2018. However, this meeting date also
coincided with a Planning Committee meeting. As a result the Mayor and General Manager
were again unable to attend.
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Further information on the Regional Cities NSW alliance has now been provided to Council.
This report details the proposed RCNSW alliance and requests Council give consideration to
joining RCNSW. Participation in the Regional Cities NSW alliance will promote cooperation
on issues and projects of mutual interest that affect regional cities in NSW.

It should be noted that an earlier report to Council on this was not possible until the information
provided in the body of this report was available.

RECOMMENDATION:

That Council:

1. Joins Regional Cities NSW (RCNSW) with a formal review of Council’s
membership to take place within the first 24 months of the formal commencement
of RCNSW, to ensure it is meeting its stated objectives.

2. Notes that a minimum of nine councils will be needed to establish RCNSW.

3. Allocates $5,000 for membership of RCNSW from 1 January 2019 to 30 June 2019.

4. The annual membership fee of $10,000 be included in Council’s Long Term
Financial Plan.

5. Any future requests for financial contributions over and above the annual
membership fee to RCNSW to be reported to Council for further consideration.
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REPORT:

In January 2018, Council received an invitation from the Inland Forum (IF) to join a new group
called Regional Cities NSW (RCNSW).

The IF is an existing group of seven councils that have worked collaboratively for a number
of years to achieve improved outcomes and opportunities for inland NSW. The current IF
member councils are Albury, Armidale, Bathurst, Dubbo, Orange, Tamworth and Wagga
Wagga Councils. The membership of the IF have agreed that there is huge potential in
expanding the membership of the group to create a new body to be known as RCNSW.

According to the invitation, RCNSW is to be modelled on the successful model that has been
implemented in Victoria, where the ten largest cities outside of Melbourne work cooperatively
on issues and projects of mutual interest that affect regional cities in that State. Attached to
this report is the proposal / invitation received from the IF, dated 19 December 2017, titled
‘Correspondence from the Inland Forum — Invitation to Join Regional Cities NSW.’

The invitation to join RCNSW was first tabled at the 15 February 2018 Council, where Council
resolved the following:

"1l. The Mayor and/or the General Manager meet with current Inland Forum members
and other regional cities in Sydney on Thursday 1 March 2018 to discuss
participation in Regional Cities NSW.

2. Afurther report will be prepared following the initial meeting to determine Council's
commitment to this forum, including estimated on going costs."

In summary, the original proposal received from the IF was as follows:

e RCNSW will be comprised of Mayors and CEOs/General Managers of 16 large cities in
regional New South Wales. These cities reside outside of the expanded metropolitan
areas of Sydney, Newcastle and Wollongong, have distinct regional catchments, and
share similar opportunities and challenges for growth and investment.

e RCNSW will be an alliance of regional cities dedicated to achieving real change in
regional New South Wales through policy development and active implementation of
those policies. Regional cities are the heart of regional New South Wales and by
improving their infrastructure and liveability, regional cities can help to grow and support
wider regional and rural communities.

Further details about the governance arrangements initially proposed for RCNSW can be
found in the attached document titled ‘Correspondence from the Inland Forum — Invitation to
Join Regional Cities NSW.’

For information, the councils invited to participate in RCNSW are as follows:

e Albury

Coffs Harbour
Maitland

e Tamworth

e Armidale
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e Dubbo

e Orange

e Bathurst

e Griffith

e Tweed

e Cessnock

e Lismore

e Queanbeyan

e Wagga Wagga
e Mid-Coast

e Port Macquarie-Hastings

At the planning day held on 2 August 2018, participants agreed on the following indicators of
overall success for RCNSW:

e State government and community have recognised of the significance and benefits of
regional cities;

e A seat at the policy table to advise state government on the formation and
implementation of policies;

e The establishment of a population or settlement strategy that would prioritise population
growth to regional cities;

e The alliance is known as having a clear point of difference from the other alliances in the
regional developments space, and

e A strong network that offers collaboration, networking and collective benefit to all
members.

Further information relating to what success might look like for RCNSW, can be found on
pages 7 & 8 of the attached document titled ‘Regional Cities NSW Workshop Report — 2
August 2018’

It was agreed at the planning day that the overall success of RCNSW would be the creation
of connected, thriving and sustainable regional cities. To this end, discussion took place on
the establishment of a short-term agenda for RCNSW, to ensure that this new alliance was
more than simply a talk-fest on regional issues, but had real actions and goals to work
towards. The most supported ideas around this to come from the planning day were:

Memorandum of Understanding (MOU) with State Government:
Establishing, through a formal agreement, a mechanism for the alliance to have a seat at the
table and provide strategic influence on the State’s policy and investment agenda.

Snowy Hydro Funding:

Providing a set of recommendations on how the government should invest the $4.2 billion
released in the NSW budget from the sale of Snowy Hydro project. The government has
indicated that all of these funds will go to the regions and they will need guidance on how this
money should be allocated. The group also anticipated that there would be streamlined
funding mechanisms to enable regional cities to access this funding.

Population Strategy:
Due to ongoing debate of metropolitan congestion and rapid population growth, the group saw
a great opportunity to have influence in developing a framework for growing regional cities

Page 55



Council Meeting Date: THURSDAY 25 OCTOBER 2018

under the banner of a state population strategy, with the aim being to develop a settlement
plan directing people, infrastructure and business to regional cities.

Regional Investment:
Identifying a framework to identify how regional investment can be streamlined to be better
facilitated in the regions.

One of the other key purposes of the 2 August 2018 planning day was to discuss the proposed
governance and structure arrangements for RCNSW. Further details on this can be found on
pages 10 to 14 of the attachment document titled ‘Regional Cities NSW Workshop Report —
2 August 2018’ however in summary, the following was agreed:

Formation: The alliance to be known as Regional Cities New South Wales (RCNSW)
be formed.
Membership: Councils representing regional cities that had a clear service centre role

would be invited to be members.

Board Members:  The forum should be a Mayor and CEO/General Manager forum with
alternates offered in the case of inability to attend.

Board Structure:  All member councils (Mayor and CEO/General Manager) will sit on the
board. Voting will be by consensus.

Meeting Schedule: Members agreed to meeting quarterly at a venue to be defined at a later
date, noting that visits to each member city would be welcomed.

Working Group: It was agreed that a working group to further define and evolve the
structure and agenda of the alliance be established, as well as to work
through the development of the proposed MOU. Working Group
members were nominated as:

e Mr Paul Bennett, General Manager, Tamworth Regional Council.

e Mr Craig Swift-McNair, General Manager, Port Macquarie-
Hastings.

e Mr David Sherley, General Manager, Bathurst Regional Council.

e Mr Peter Thompson, General Manager, Wagga Wagga City
Council.

e Ms Susan Law, CEO, Armidale Regional Council.

The above-mentioned working group met via teleconference on 3 September 2018 to confirm
the meeting notes from the planning day in August; to progress discussions around the
structure of RCNSW and to propose a standard approach by member councils in reporting
back to their respective councils on the outcomes of the RCNSW meetings.

There are a range of issues that Council will need to take into account when considering
whether or not to join RCNSW. Perhaps one of the most relevant issues is why Council would
join an alliance such as RCNSW, when we have only recently joined a Joint Organisation
(JO)? Whilst this is a valid question to ask, it is important to distinguish the difference between
RCNSW and a JO. A JO is geographically based and its interests are those of the geographic
region.
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RCNSW membership is not geographically based, but will rather focus on commonality of
interests between the sixteen regional cities, regardless of their location. This form of an
alliance will be able to pursue issues such as population growth, congestion, access,
investment etc. and perhaps more effectively than a JO may be able to, considering the
membership and make up of a JO.

From a funding perspective, there have been initial discussions around the level of financial
contribution required from each member council in order to ensure the viability of RCNSW. It
was agreed at the planning day that an investment of $10,000 per annum by each member
council was considered to be a reasonable amount of funding to enable RCNSW to be
established; to engage an appropriate secretariat and to establish a strategic plan. There may
well be other initiatives that this pooled funding will be able to support in line with the objectives
of RCNSW.

It should be noted that as per recommendation 4) as included in this report, the current funding
request for this financial year is $5,000, effectively being for membership of RCNSW from 1
January 2019 to 30 June 2019, noting that the IF has kindly offered to fund the secretariat
and support staff during the coming months to ensure that RCNSW can be established in a
timely and effective manner.

OPTIONS:

That:

1. Council becomes a member of Regional Cities NSW.

2. Council does not become a member of Regional Cities NSW.

CONCLUSION:

Council’s participation in the Regional Cities NSW alliance will promote cooperation on issues
and projects of mutual interest that affect regional cities in that State.

COUNCIL IMPLICATIONS:

a. Policy:
Corporate Policy Not Applicable

b. Budget/Long Term Financial Plan:

The current funding request for this financial year is $5,000, effectively being for membership
of RCNSW from 1 January 2019 to 30 June 2019. After this date it is anticipated that the
annual membership fee will be $10,000 per annum.

The annual membership fee of $10,000 be included in Council’'s Long Term Financial Plan.

c. Legal:
Not Applicable.

d. Communication/Engagement:
Inform - We will keep you informed.
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UNDER SEPARATE COVER/FURTHER INFORMATION:

Attachment 1. Correspondence from the Inland Forum — Invitation to Join
Regional Cities NSW (ECM 4992393)

Attachment 2. Regional Cities NSW Workshop Report — 2 August 2018
(ECM 5596040)
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16 [GM-CM] Draft Events Sponsorship Policy, Version 3.1

SUBMITTED BY:  Office of the General Manager

E People, places and moving around
Who we are and how we live

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

3 People, places and moving around

3.1 People
3.1.7 Events - To develop, attract and support events that showcase the Tweed's unique characteristics and identity.
ROLE:

SUMMARY OF REPORT:

The Events Sponsorship Policy provides a framework for Council to offer financial assistance
to event organisers to develop, host and grow festivals and events in the Tweed Shire.

Two years on from implementation, and following the assessment and awarding of three
rounds of funding 2016/2017, 2017/2018 and 2018/2019, the Policy (refer Attachment 1) has
been reviewed and updated.

The draft Events Sponsorship Policy, Version 3.1 was tabled at Council’s meeting of 19 July
2018, where it was resolved that Council:

“l. Places the draft Events Sponsorship Policy, Version 3.1 on public exhibition for a
period of 28 days, commencing Tuesday 24 July 2018, and accepts public
submissions for a period of 42 days, up until Monday 3 September 2018 as per
Section 160 of the Local Government Act 1993....."

The draft Events Sponsorship Policy, Version 3.1 was placed on public exhibition for 28 days,

commencing Tuesday 7 August 2018, with submissions accepted for 42 days up until 18
September 2018. No public submissions were received.

RECOMMENDATION:

That Council adopts the Events Sponsorship Policy, Version 3.1.
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REPORT:

The Events Sponsorship Policy provides a framework for Council to offer financial assistance
to event organisers to develop, host and grow festivals and events in the Tweed Shire.

The aims and objectives of the draft Events Sponsorship Policy are to:

o Drive social, community, environmental and economic outcomes for the Tweed Region
(noting the important link between community outcomes and economic benefits).

o Generate local economic activity and development within the Tweed Shire.

Further develop the region’s capacity to deliver authentic and well-organised events.

Attract external visitation to The Tweed.

o Enhance and honour the personality of the region and desires of the community.

It is recognised that each event has a unique characteristic and therefore the relative
importance of these objectives will vary from event to event. With this in mind, the Events
Sponsorship Policy has recently been reviewed to recognise long-standing community
events, or events based on a hobby activity which are linked to a strong sense of place,
belonging and resident satisfaction. There may be commercial elements to the activity, but
the events are more focused on honoring the history and culture of the region and desires of
the community than attracting external visitation or driving economic outcomes.

As a result, the following changes have been made:

o Community Event definition updated on page 3.

o Event Growth potential for a community event no longer applies — refer page 4.

o The guiding principle for ‘Sustainability’, provides an opportunity for event organisers to
introduce ‘innovative’ practices that minimise the impact on the local environment — refer
page 8.

The draft Events Sponsorship Policy, Version 3.1 was tabled at Council’s meeting of 19 July
2018, where it was resolved that Council:

“l. Places the draft Events Sponsorship Policy, Version 3.1 on public exhibition for a
period of 28 days, commencing Tuesday 24 July 2018, and accepts public
submissions for a period of 42 days, up until Monday 3 September 2018 as per
Section 160 of the Local Government Act 1993.....”

The draft Events Sponsorship Policy, Version 3.1 was placed on public exhibition for 28 days,
commencing Tuesday 7 August 2018, with submissions accepted for 42 days up until 18
September 2018. No public submissions were received.

OPTIONS:

That Council adopts the Events Sponsorship Policy, Version 3.1, as exhibited.
CONCLUSION:

As actions continue to be implemented from the Events Strategy, further reviews and updates

may be required of the Events Sponsorship Policy, Events Sponsorship Guidelines and the
Events Sponsorship Application Form.
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The Guidelines and Form will require further updating in April 2019 to reflect the dates the
funding round opens and closes in May 2019.

COUNCIL IMPLICATIONS:

a. Policy:

Community Strategic Plan "Living and Loving the Tweed" 2017-2027

Events Strategy v1.0

Events Sponsorship Policy v3.0 to be replaced with the Events Sponsorship Policy v3.1
Events Sponsorship Guidelines v3.0

b. Budget/Long Term Financial Plan:
A budget allocation has been made in the 2018/2019 Budget for Events Sponsorship, with
Council expending all the funds at its meeting of 19 July 2018.

c. Legal:
Not Applicable.

d. Communication/Engagement:
Consult-We will listen to you, consider your ideas and concerns and keep you informed.

The draft Events Sponsorship Policy, Version 3.1 was placed on public exhibition for 28 days,
commencing Tuesday 7 August 2018, with submissions accepted for 42 days up until 18
September 2018. No public submissions were received.

The exhibition period of the draft Policy was advertised in the Tweed Link on 7 August, and
21 August 2018, and a copy of the draft Policy was available from Council’'s website.

UNDER SEPARATE COVER/FURTHER INFORMATION:

Attachment 1. Events Sponsorship Policy, Version 3.1 (ECM 5365271)
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17 [GM-CM] Business Name - Licence

SUBMITTED BY:  Economic Development

Making decisions with you

We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

3 People, places and moving around

3.1 People
3.1.12 Tourism - to market the Tweed as a tourism destination.
ROLE:

SUMMARY OF REPORT:

On 1 October 2018 Council entered into a contract with DR Tourism to provide tourism
services. This contract specified that all intellectual property that was generated within the
course of the contract be vested with Council.

Discussions with DR Tourism have identified that a new business name be established to
make it clear to the travelling public, the tourism industry and the Tweed community that these
services are being provided by Council under contract.

It was agreed that a suitable trading name was “The Tweed Tourism Company”.

This report recommends that Council enters into a licence agreement with DR Tourism Pty
Ltd to utilise the registered business name “The Tweed Tourism Company”.

RECOMMENDATION:

That:

1. Council enters into a licence agreement with DR Tourism Pty Ltd (ABN: 87 619
651 857) to use the business name “The Tweed Tourism Company” for the term
of the tender contract for Tourism Services (ED-RFT 01-2017).

2. Council executes all documents under the Common Seal of Council.
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3. ATTACHMENT 1is CONFIDENTIAL in accordance with Section 10A(2) of the Local
Government Act 1993, because it contains:-
(c) information that would, if disclosed, confer a commercial advantage on a person
with whom the council is conducting (or proposes to conduct) business.
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REPORT:

On 1 October 2018 Council entered into a contract with DR Tourism to provide tourism
services. This contract specified that all intellectual property that was generated within the
course of the contract be vested with Council.

Through discussions with DR Tourism it was identified that a new business name should be
used by DR Tourism to undertake these contracted services. The purpose of this is to make
it clear to the travelling public, the tourism industry and the Tweed community that these
services are being provided by Council under contract.

It was agreed that a suitable trading name was “The Tweed Tourism Company”. As a result
Council has registered the name with the Australian Securities Investment Commission to the
unincorporated body Tweed Shire Council (ABN: 90 178 732 496).

To formalise this process Council has drafted a licence agreement for DR Tourism Pty Ltd
(ABN: 87 619 651 857) to use the trading name to deliver the contracted tourism services.

OPTIONS:
That Council:

1. Enters into a licence agreement with DR Tourism Pty Ltd to utilise the registered
business name “The Tweed Tourism Company”.

2. Does not enter into this licencing agreement.
CONCLUSION:

This report recommends that Council enters into a licence agreement with DR Tourism Pty
Ltd to utilise the registered business name “The Tweed Tourism Company”.

COUNCIL IMPLICATIONS:

a. Policy:
Corporate Policy Not Applicable

b. Budget/Long Term Financial Plan:
N/A

c. Legal:
Not Applicable.

d. Communication/Engagement:
Inform - We will keep you informed.
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UNDER SEPARATE COVER/FURTHER INFORMATION:

(Confidential) Attachment 1. Licence Agreement with DR Tourism Pty Ltd
(ECM 5584942).
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REPORTS FROM THE DIRECTOR PLANNING AND REGULATION

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 1979 - Section 4.15 Evaluation

(1)

(@)

Matters for consideration—general

In determining a development application, a consent authority is to take into
consideration such of the following matters as are of relevance to the development the
subject of the development application:

(@) the provisions of:
(i) any environmental planning instrument, and
(i) any proposed instrument that is or has been the subject of public consultation
under this Act and that has been notified to the consent authority (unless the
Secretary has notified the consent authority that the making of the proposed
instrument has been deferred indefinitely or has not been approved), and
(i) any development control plan, and
(iila) any planning agreement that has been entered into under section 7.4, or any
draft planning agreement that a developer has offered to enter into under
section 7.4, and
(iv) the regulations (to the extent that they prescribe matters for the purposes of
this paragraph), and
(v) any coastal zone management plan (within the meaning of the Coastal
Protection Act 1979),
that apply to the land to which the development application relates,
(b) the likely impacts of that development, including environmental impacts on both
the natural and built environments, and social and economic impacts in the locality,
(c) the suitability of the site for the development,
(d) any submissions made in accordance with this Act or the regulations, (e) the public
interest.
Note. See section 75P(2)(a) for circumstances in which determination of development
application to be generally consistent with approved concept plan for a project
under Part 3A.

Compliance with non-discretionary development standards—development other

than complying development.

If an environmental planning instrument or a regulation contains non-discretionary

development standards and development, not being complying development, the

subject of a development application complies with those standards, the consent

authority:

(@) is not entitled to take those standards into further consideration in determining the
development application, and

(b) must not refuse the application on the ground that the development does not
comply with those standards, and

(c) must not impose a condition of consent that has the same, or substantially the
same, effect as those standards but is more onerous than those standards,

and the discretion of the consent authority under this section and section 4.16 is limited
accordingly.
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If an environmental planning instrument or a regulation contains non-discretionary

development standards and development the subject of a development application does

not comply with those standards:

(&) subsection (2) does not apply and the discretion of the consent authority under this
section and section 4.16 is not limited as referred to in that subsection, and

(b) a provision of an environmental planning instrument that allows flexibility in the
application of a development standard may be applied to the non-discretionary
development standard.

Note. The application of non-discretionary development standards to complying
development is dealt with in section 4.28 (3) and (4).

Development control plans

If a development control plan contains provisions that relate to the development that is

the subject of a development application, the consent authority:

(a) if those provisions set standards with respect to an aspect of the development and
the development application complies with those standards—is not to require more
onerous standards with respect to that aspect of the development, and

(b) if those provisions set standards with respect to an aspect of the development and
the development application does not comply with those standards—is to be
flexible in applying those provisions and allow reasonable alternative solutions that
achieve the objects of those standards for dealing with that aspect of the
development, and

(c) may consider those provisions only in connection with the assessment of that
development application.

In this subsection, standards include performance criteria.

Consent where an accreditation is in force

A consent authority must not refuse to grant consent to development on the ground that
any building product or system relating to the development does not comply with a
requirement of the Building Code of Australia if the building product or system is
accredited in respect of that requirement in accordance with the regulations.

A consent authority and an employee of a consent authority do not incur any liability as
a consequence of acting in accordance with subsection (4).

Definitions

In this section:

(a) reference to development extends to include a reference to the building, work, use
or land proposed to be erected, carried out, undertaken or subdivided, respectively,
pursuant to the grant of consent to a development application, and

(b) non-discretionary development standards means development standards that
are identified in an environmental planning instrument or a regulation as non-
discretionary development standards.
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18 [PR-CM] Development Application D94/0015.10 for an Amendment to
Development Consent D94/0015, Development Application T4/2794.07 for an
Amendment to Development Consent T4/2794 and Development Application
PN1074.10 for an Amendment to Development Consent PN1074.10 Where all
Three (3) Development Consents Relate to Additions to Existing Caravan
Park at Lot 11 DP 1206666; No. 2 Barneys Point Road Banora Point

SUBMITTED BY:  Development Assessment and Compliance

Making decisions with you

We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

2 Making decisions with you
21 Built Environment
2.1.2 Development Assessment - To assess development applications lodged with Council to achieve quality land use outcomes and to

assist people to understand the development process.

ROLE:

SUMMARY OF REPORT:

Three section 4.55(1A) modification applications were received by Council on 11 July 2018
seeking approval to modify the three development consents for an existing caravan park at
Lot 11 DP 1206666; No. 2 Barneys Point Road Banora Point (Palm Lake Resort).

The subject site has been subject to a complex planning history with three (3) development
consents now governing the development of the site as a caravan park accommodating
manufactured homes: Development Consents D94/0015, T4/2794 and PN1074. The
conditions of consent on all three consents are identical with Condition 14 of each consent
requiring the provision of a public pedestrian access to and along the foreshore with a public
benefit covenant (benefitting Council) to be imposed on the land to accommodate the public
pedestrian access prior to installation of any structure.

This condition was the outcome of a land swap arrangement between the applicant and the
Department of Industry — Crown Land where the applicant benefitted from access to Crown
lands on the site in return for providing public access to the foreshore in accordance with the
aims and objectives of State Environmental Planning Policy (SEPP) No 71 — Coastal
Protection. Accordingly, a right of footway (3m wide) has been registered on the Registered
Plan and a footpath constructed on the right of footway.

The applicant is now seeking to amend this condition on each consent to limit the hours of
public access to the footpath to between 7.00am and 5.00pm daily (Amendment to Condition
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14). To enforce this, it is proposed to erect gates at either end of the walkway constructed
over the public access easement. Accordingly, the current applications also seek to amend
Condition 1AAAAAA to reflect this in the stamped plans.

The applicant has submitted that the intention of the development is to provide security for
the residents of the caravan park. It is proposed that the easement would be publically
accessible between 7am and 5pm when the path may be used for recreational purposes, but
that the gates would be closed at night to allow for the security of nearby residents and to limit
the use of the path during the night for “non-social” activities.

The application was notified for a period of two (2) weeks from Wednesday 8 August 2018 to
Wednesday 22 August 2018. During this time, there were 24 submissions received in support
of the application (all from residents at the development) with some submitters indicating
support for a complete restriction on public access to the footway. In addition there was
correspondence for a substantial number of residents (prior to the acceptance of the
modification applications) seeking that Council restrict access to the public footpath. A
summary of the issues raised in the submissions and other related correspondence is as
follows:

o The development houses vulnerable older Australians who purchased their homes in
the belief that they could retire with peace and security.

o Invasion of privacy due to proximity of path to dwellings.

o The pathway goes nowhere, with no access directly to the foreshore from the path.

o Site is close to an anti-social behaviour hotspot in the adjacent park and area under the
M1 bridge (rubbish dumping, illegal camping, drug dealing, unleashed dogs, etc)

o Concern in relation to crime with a number of arrests for drug-dealing close-by, drug
paraphernalia found on site and a break-in to one of the dwellings on the site.

o The only people who would be using this easement at night would be up to no good and
non-social activities — locking the gates would deter ‘undesirables’ and the drug dealers,
drug users, alcoholics and homeless who frequent the nearby area.

o Other issues raised included:

o vandalism,

0  public accessing private areas such as marinas, pontoons and boat ramps access
from the path,

o] higher insurance costs due to damage to Palm Lake property along the pathway,

0] lack of lighting on the walkway with an increased risk of accidents and liability to
Council,

0  no bollards restricting vehicular access from Barneys Point Road.

o The proposal to lock the gates at night is a reasonable compromise allowing for security
for the residents at night and general access to the walkway during the day.

o Some residents expressed a preference for no public access along the foreshore with
this area being available exclusively to residents of the caravan park.

At face value, this may appear to be a reasonable compromise — the public access is
maintained, albeit restricted to between 7am and 5pm daily with the residents having
exclusive access to the foreshore at all other times.

However this ‘solution’ requires consideration of the following questions:
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o Is the proposal to place restrictions on public access to the foreshore at odds with the
Council’'s obligations to maintain public access to the foreshore (SEPP Coastal
Management 2018)?

o Should public access be restricted to compensate for a lack of consideration of Crime
Prevention Through Environmental Design (CPTED) principles in the initial design
process?

o Restricting public access to 7am to 5pm is unreasonable, particularly for those whose
leisure time is likely to be outside of these hours and those who wish to access the
foreshore for fishing - but how is a ‘reasonable’ public access timeframe determined?

o Will restricting access to the general public improve safety and minimise the risk of anti-
social behaviour? This may result in less activation of the path with reduced casual
surveillance of the footpath area.

o Would the approval of these applications, even with extended hours of access, set an
undesirable precedent for Council?

Notwithstanding any sympathy for the residents of the caravan park, some of whom genuinely
appear to have concerns with regard to their security, the proposed restrictions to public
access to the foreshore are at odds with State Government policy (as set out in SEPP Coastal
Management 2018) to maintain existing, safe access to and along the foreshore.

State and Council’s policy is to enhance public foreshore access opportunities — not further
restrict them as proposed here — in order to meet community and local government
expectations. It is considered that issues raised by the residents (being predominantly safety
and privacy) are most appropriately addressed in the initial planning and design process (park
design, unit location and layout, setbacks, landscaping etc) and Section 68 local government
approvals (for the installation of the units).

The developers of the caravan park benefitted from a land swap agreement whereby they
received Crown Land in exchange for allowing unrestricted public access to the foreshore.
This land swap allowed the developer to develop ten (10) additional caravan sites in the park.

The requirement to provide public access along the foreshore was established in 2009 (by
way of a condition of the consents). Since then, the applicant has modified the consents a
number of times to allow a number of the caravan sites to be located closer to the public
footway. The current applications now seek to impose a time limit on the public access to
manage the perceived security concerns resulting from the proximity of the footpath to the
units.

On the balance of consideration of the above issues and statutory planning requirements, it
is recommended that the subject application be refused.

RECOMMENDATION:

That Development Application D94/0015.10 for an amendment to Development Consent
D94/0015, Development Application T4/2794.07 for an amendment to Development
Consent T4/2794 and Development Application PN1074.10 for an amendment to
Development Consent PN1074.10 for additions to existing caravan park at Lot 11 DP
1206666; No. 2 Barneys Point Road Banora Point be refused for the following reasons:

Page 70



Council Meeting Date: THURSDAY 25 OCTOBER 2018

The development does not satisfy Section 4.15 of the Environmental Planning and
Assessment Act 1979, particularly Section (a)(i) - any environmental planning
instrument, as it relates to the Tweed Local Environmental Plan 2014.

The proposal is not considered to be consistent with the objectives of Zone RE2

(Private Recreation) which include:

e providing a range of recreational settings and activities and compatible land
uses, and

e protecting and enhancing the natural environment for recreational purposes,

The development does not satisfy Section 4.15 of the Environmental Planning and
Assessment Act 1979, particularly Section (a)(i) - any environmental planning
instrument, as it relates to the State Environmental Planning Policy (SEPP)
Coastal Management 2018.

The proposal is not considered to be consistent with the provisions of the SEPP
as it relates to development on land within the Coastal Environment Area and
Coastal Use Area and the requirement to avoid an adverse impact on existing
public open space and safe access to and along the foreshore for members of the
public, including persons with a disability.

The development does not satisfy Section 4.15 of the Environmental Planning and
Assessment Act 1979, particularly Section (e) — the public interest. The proposal
IS not considered to be in the public interest in that it seeks to restrict public
access on a public footway along the foreshore.
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REPORT:

Applicant: Palm Lake Works Pty Ltd

Owner: Walter Elliott Holdings Pty Ltd

Location: Lot 11 DP 1206666; No. 2 Barneys Point Road Banora Point
Zoning: RE2: Private Recreation

Cost: $0

The Site

The site is an existing caravan park on Barneys Pont Road identified as Palm Lake Resort.
While the site is approved as a caravan park, the site consists of substantial manufactured
homes and associated community facilities within a gated estate. The site is directly adjacent
to the Tweed River on the eastern boundary and Wetlands to the west. The Pacific Highway
is located to the south of the site, elevated as the entry to Barneys Point Bridge.

The entire caravan park is zoned RE2 — Private Recreation pursuant to the Tweed Local
Environmental Plan (TLEP) 2014. Caravan Parks are permissible with development consent
within this zone.

The land to the west is a Deferred Matter under TLEP 2014 and as such the applicable zoning
is 7(a) - Environmental Protection under TLEP 2000. This land is partially owned by the Roads
and Maritime Authority and partially by the Land and Property Management Authority (Crown).

The site is mapped as being bushfire prone and subject to flooding.

Background

Site History

The subject site has had an extensive development history. A number of S96 (now referred
to as S4.55) applications to modify the original approvals have already been considered by
Council in order to rectify historical non-compliance issues.

Three separate original development consents make up the Caravan Park use approved over
the site, with each original consent building on the prior approval. These original development
consents include:

o Permit Number PN1074 was granted approval on 14 November 1967 for a ‘caravan park
and holiday units’;

o Development Consent No. T4/2794 was granted approval on 17 March 1986 for the
‘extensions to an existing caravan park to accommodate thirty six (36) movable dwelling
sites’); and

o Development Consent No. D94/0015 was granted approval on 24 June 1994 for the
‘additions to existing Caravan Park’. The plans show five additional caravan sites within
the park.

The result of these three development applications was a caravan park that comprised a total
of 180 sites with a mix of long and short term sites. This was established in the NSW Land &
Environment Court Blackington Pty Limited v Tweed Shire Council (s.68 Appeal).
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There have been several amendments to the three consents above. The amendments
incorporated changes to the functionality of the caravan park and have gradually reduced the
number of sites within the facility, while increasing the area of the sites. A summary of the
relevant development history is outlined below.

Reference

D94/0015.04
T4/2794.01
PN1074.04

D94/0015.05
T4/2794.02
PN1074.05

Description

Determination

Amendment to governing consents (D94/0015, Approved on

T4/2794 and PN1074) to allow for a layout comprising
148 long-term sites resulting for road realignment and
some sites being enlarged.

All sites were nominated as long term sites.

It was noted in the assessment of the applications that
the built form would be determined under licensing
provisions with this approval relating to site
configuration only.

These modification applications first introduced
Condition 13 which stated:

‘No temporary or permanent dwelling or private facility
or other structure apart from the perimeter road is
permitted within 20m of the Mean High Water Mark of
the Tweed River.’

At this time Condition 14 was also introduced which
stated:

‘Provision must be made for traversable public
pedestrian access to and along the foreshore of the
Tweed River adjacent the full length of Lot 5 DP828639
and Lot 382 DP755740 being the land the subject of
this development. A public benefit covenant
(benefitting Tweed Shire Council) shall be imposed on
the land to accommodate the public pedestrian access
prior to installation of any structures on the land.’

Amendment to governing consents to remove seven
(7) long term sites to reduce number of approved sites
from 148 to 141 sites.

Conditions 13 and 14 remained unchanged.

On 17 December 2012, a vegetation management plan
(VMP) for the site was approved by the NSW Office of
Water. This clearly showed the provision of a 1.8m
wide pedestrian path on the site, adjacent to a glass
fence.

17/08/2009

Approved on
06/11/2012
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D94/0015.06
T4/2794.03
PN1074.06
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Amendment to governing consents to reduce the Approved

number of long term sites from 141 to 114 sites.

The applicant in their submissions requested that
Condition 13 be deleted and replaced with a condition
which would not restrict development within 20m of the
high water mark. It was submitted that this amendment
would not impact on the useability of the foreshore
which was ‘protected’ with the implementation of the
footway easement and that modifying this condition
would not impede the public access or use of the
foreshore.

Condition 13 was deleted and replaced with the
following condition 13A:

‘As shown on Site Plan Issue D5 dated 29 May 2013

prepared by Zoran Architecture, no temporary or

permanent dwelling or private facility or other structure
iIs permitted to the east (riverward) of the following
features:

(@) The existing or proposed perimeter road being
Road 3, Road 4, Road 5, connecting road between
Road 10 and Road 11, Road 14 and terminal end
of Road 1; and

(b) Lots 94, 104, 105, 107 and 108.’
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It is noted that amending Condition 13 reduced the
20m foreshore buffer allowing units to be developed
closer to the foreshore and consequently the foreshore

22/04/2013
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footpath, with the subsequent proximity of the units to
the footpath now one of the issues for the residents.

Condition 14 remained unchanged.

D94/0015.07 Amendment to governing consents to reduce the Approved on
T4/2794.04 number of long term sites from 114 to 112. 17/12/2013
PN1074.07

Condition 13A and 14 remained unchanged.
D94/0015.08 Amendment to governing consents to reduce the Approved on
T4/2794.05 number of long term sites from 112 to 97 sites. 09/09/2014
PN1074.08

The applicant requested that Condition 13A be
amended to reflect the proposed layout.

Notwithstanding an amended layout, it was again
submitted that the modification would have no impact
on the approved caravan park’s ability to provide
quality public access to the foreshore and that the
existing riverfront esplanade would remain unchanged.

Condition 13A was deleted and replaced with
Condition 13AA:

As shown on the Site Plan Drawings No M1202-D7

prepared by Palm Lake Works dated 1 July 2014, no

temporary or permanent dwelling or private facility or
other structure is permitted to the east (riverward) of
the following features:

(a) The existing or proposed perimeter road being
Road 3 and Road 5, connecting road between
Road 10 and Road 11, Road 14 and terminal end
of Road 1; and

(b) Lots 73, 74, 75, 76, 77, 78 and 79.
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2m high solid brick fence
along road boundary

This amendment allowed for sites to be located closer
to the foreshore area and the public pathway.

Condition 14 remained unchanged.

D94/0015.09 Amendment to governing consents to increase the Approved on
T4/2794.06 number of long term sites from 97 to 110 sites and to 07/12/2015
PN1074.09 increase the formal communal open space area.

The applicant requested that Condition 13AA be
updated to reflect the updated site plan.

The applicant also requested that Condition 14 be

deleted. In support of this, it was submitted that:

e The operation of the easement was not practical,

» The residents did not want public access here;

e Security would be compromised;

* Public did not have access to private facilities
located on this riverfront, yet unauthorised access
could not be controlled;

* Legibility and permeability of the pathway is non-
existent given that it was a ‘dead end’;

* Maintaining access is a burden on the
management costs with home owners paying for
maintenance of pathway, boat ramp, pontoon, etc.

During this notification period approximately 40
submissions were received from residents of the
caravan park supporting the removal of Condition 14.
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On 3 March 2016, Council advised the applicant that
the removal of Condition 14 was not supported as the
land being proposed for the additional dwellings in
these applications was the subject of negotiations
between the land owners and the state government,
with the relevant land being available subject to public
access to the foreshore being provided.

The applicant subsequently modified the application
such that the deletion of Condition 14 was no longer
proposed.

The application was reported to Council with a
recommendation to refuse (bushfire related issues).
However following a deferral to allow the applicant an
opportunity to submit further information, the
application was approved by delegated authority.

Condition 13AA and 14 remained unchanged.

Establishment of the public access
As outlined above, D94/0015.04, T4/2794.01 and PN1074.04 were the S96 modification
applications which first introduced Condition 14 in August 2009.

Historically the approved caravan park occupied Lot 382 in DP755740 and Lot 5 in DP828639
in the part of the site that was previously zoned 6(b) Open Space (Recreation) in the TLEP
2000 where a caravan park was permitted subject to consent. Over the years, the applicants
utilised a lease from the Crown to use the adjoining Crown land for recreation and part of the
driveway entrance — though this aspect of the site utilisation was never formally part of the
development consents prior to 2009. These modification applications sought to bring in the
Crown Land as part of the development consent.

Council’s legal advice at the time advised that this could be done within a S96 modification
application, subject to no part of the Zone 7(a) Environmental Protection (Wetlands and
Littoral Rainforest) being used as part of the approved caravan park, including its use for
passive recreation.

The Land Property Management Authority (LPMA) provided owners consent with the
modification applications (D94/0015.04, T4/2794.01 and PN1074.04) based on discussions
with the applicant relating to a potential ‘land swap’ of foreshore land of equal or greater area.

Owners Consent documentation submitted with these applications refers to ‘in principle
agreement to a land exchange’ and states that

‘such agreement should be predicated on achievement of development consent,
approval for road closing and other terms relating to plan preparation, easement for
infrastructure and right of access to adjoining land, payment of costs and
construction and maintenance of works on foreshore lands’.
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It was noted in the assessment of the applications (Council report) that the applications
specifically stated that ‘dedication of foreshore land is not proposed as part of this
modification’. However permanent structures were shown on the Crown Land, indicating that
the applicant was agreeable to Crown Lands ‘land swap’ conditions.

Further, the applicant referred in the application to ‘works proposed (and management
measures relating to same) within the Tweed River foreshore to be subject to a separately
prepared plan of management associated with potential foreshore dedication linked to
ongoing discussions with the Department of Lands’.

The provision of this public access to the foreshore was a significant factor in the assessment
of these applications, given that it facilitated the applicant in accessing Crown Land and
enabled the proposal to comply with the provisions of a number of relevant plans and policies
in place at the time, as is summarised below:

Tweed Local Environmental Plan 2000

The modified consents were assessed against the TLEP 2000 (which applied to the site at
the time).

Clause 31 of the LEP relates to development adjoining water bodies with an objective to
‘provide adequate public access to waterways.’ In accordance with the clause, consent must
not be granted to development on land to which this clause applies unless Council is satisfied
that ‘adequate arrangements for public access to and use of foreshore areas have been made
in those cases where the consent authority considers that public access to and use of
foreshore areas are appropriate and desirable requirements’.

Accordingly, in the assessment of D94/0015.04, T4/2794.01 and PN1074.04 (Council report),
it was noted that ‘as provided by LPMA, provision of a foreshore reserve would establish
continuous public foreshore access in this location. In accordance with the original consent
the appropriate distance is considered to be 20m (formerly one chain).

It was considered that ‘subject to the recommended conditions of consent, Clause 31 is
considered to have been adequately addressed.’

SEPP (North Coast Regional Environmental Plan) 1988 (Repealed)
Clause 15 (Development control—wetlands or fishery habitats)

Clause 15 stated that Council shall not consent to an application to carry out development for
any purpose within, adjoining or upstream of a river or stream, coastal or inland wetland,
coastal or inland wetland unless it has considered (inter alia) ‘whether an adequate public
foreshore reserve is available and whether there is adequate public access to that reserve.’

In the assessment of the applications, it was noted that the Department of Industry and
Investment NSW (1&I NSW), formerly NSW Fisheries, had requested that the foreshore area
be conditioned, and that accordingly Conditions 13 and 14 were included. The assessment
noted that subject to the recommended conditions of consent, the proposed development was
considered suitable having regard to Clause 15 of the REP.
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Clause 32B (Development Control — coastal lands)

Clause 32B stated that Council must not consent to the carrying out of development which
would impede public access to the foreshore and accordingly it was noted in the assessment
that the development did not restrict access to a foreshore.

Clause 81 (Development Control — Development adjacent to the ocean or a waterway)

Clause 81 stated that Council shall not consent to a development application for development
on land within 100 metres of the ocean or any substantial waterway unless it is satisfied that
there is a sufficient foreshore open space which is accessible and open to the public within
the vicinity of the proposed development and that development is consistent with the
principles of any foreshore management plan applying to the area. It was noted that
appropriate conditions were recommended to ensure that adequate foreshore space was
managed in accordance with the appropriate management plans.

SEPP No 71 — Coastal Protection (Repealed)

The aims of this policy included protecting and improving existing public access to and along
coastal foreshores and ensuring that new opportunities for public access to same are
identified and realised to the extent that this is compatible with the natural attributes of the
coastal foreshore. In determining a development application, Council was specifically required
to consider retaining and improving existing public access to and along the coastal foreshore
for pedestrians or persons with a disability and opportunities to provide new public access for
same.

In the assessment of the application, it was noted that the provision of a foreshore reserve
would establish continuous public foreshore access at this location and in accordance with
the original consent that the appropriate distance was considered to be 20m (one chain).

Modifications to foreshore area/pedestrian access

As above, subsequent modification applications were approved which reduced the 20m
foreshore area, gradually allowing development to encroach into this initially identified
foreshore area.

In D94/0015.09, T4/2794.06 and PN1074.09, the applicant sought to delete Condition 14 as
it was considered that public access was no longer compatible with the residential
development on the site. Though the modification applications were amended to remove this
amendment, the assessment report to Council on these applications advised as follow:

‘This was actually what the modification was originally requesting, consistent with the
submissions. However, public access to the foreshore was a trade off during the land
exchange process that enabled the applicant to acquire the closed road reserve that is now
consolidated into the subject land and is the portion of land that the applicant seeks to
place the additional 10 sites. This public access to the foreshore was viewed as a positive
outcome for the wider community in return for the road being closed and the land sold by
the public authority. Therefore, Council would not support the removal of this condition
given the history of the applications.’
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Following consultation with the applicant, the request for the deletion of this Condition was
removed from the application.

In 2018, Council received a complaint that the applicant had closed public access to the
pathway. Investigations by the Compliance Unit resulting in the re-opening of the footpath and
the current modification applications.

Current proposal

The current modification applications seek to amend a condition of the consents which
requires the provision of a public access along the foreshore. The proposed change involves
amendments to the overall site plan to include the addition of security gates at either end of
the Right of Footway easement benefitting Tweed Shire Council and the amendment to
Condition 14 of all three consents.

It is proposed by the applicant that the security gates be closed from 5pm to 7am daily to
provide for the security of the residents of the approved caravan park on the same property.
It is submitted that the inclusion of these gates allows for the easement to be publically
accessed during daylight hours, when the path may be used for recreational purposes.
However closing the gates at night would allow for the security of those nearby residents and
limits the use of the path during the night for ‘non-social’ activities.

It is stated that the locking of the gates could be managed by the caretakers of the caravan
park who reside on the property, with the gates being appropriately signed to ensure these
closing times are sufficiently communicated to the public and the path checked at closing time
by the caretaker to ensure that no-one remains on the path.

The applicant submits that the proposal is a reasonable solution to what is a challenging
situation between Council's desire to provide public access along the foreshore and the
protection of the security and safety of the residents of the caravan park.

Conditions to be amended

It is proposed that Condition 1AAAAA be deleted and replaced with Condition 1IAAAAAA
showing the security gates:

Condition 1IAAAAA

The caravan park shall have a layout comprising 107 long term sites as detailed within the
Site Plan Drawings No M1202-D7 Rev E, prepared by Palm Lake Works dated 30/05/17 (as
approved by S96 Applications D94/0015.09, T4/2794.06 and PN1074.09 in July 2017), except
where varied by the condition of this consent. Sites 100-019 shall accommodate RV style
homes similar to Plan TWE-XXX-XXX dated 12/06/17 prepared by PalmLake Works.

Condition IAAAAAA

The caravan park shall have a layout comprising 107 long term sites as detailed within the
Site Plan Drawings No M1202-D7 Rev F, prepared by Palm Lake Works dated 12/06/2018
(as approved by S96 Applications D94/0015.09, T4/2794.06 and PN1074.09 in July 2017),
except where varied by the condition of this consent. Sites 100-019 shall accommodate RV
style homes similar to Plan TWE-XXX-XXX dated 12/06/17 prepared by PalmLake Works.
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It is also requested that Condition 14 be deleted and replaced with Condition 14A which
reflects the restricted hours of public access:

Condition 14:

Provision must be made for traversable public pedestrian access to and along the foreshore
of the Tweed River adjacent the full length of Lot 5 DP 828639 and Lot 382 DP 755740 being
the land the subject of this development. A public benefit covenant (benefitting Tweed Shire
Council) shall be imposed on the land to accommodate the public pedestrian access prior to
installation of any structures on the land.

Condition 14A

Provision must be made for traversable public pedestrian access to and along the foreshore
of the Tweed River adjacent the full length of Lot 11 on DP 120666, being the land the subject
of this development, between hours of 7am and 5pm every day. A public benefit covenant
(benefitting Tweed Shire Council) shall be imposed on the land to accommodate the public
pedestrian access prior to installation of any structures on the land.

Referrals

Department of Crown Lands
As the Department of Industry - Crown Lands was instrumental in the land swap which
facilitated the land public access, the applications were referred to them for comment.

They advised that the security concerns raised by the proponent are appreciated as this issue
also confronts many Holiday Parks on Crown foreshore lands. However, Crown Lands policy
is to preserve public access to Crown foreshore lands. In a number of cases involving Crown
foreshores on the North Coast the contemporary trend is to enhance public foreshore access
opportunities process — not further restrict them — in order to meet community and local
government expectations. These issues are addressed through the Crown Holiday Park
planning process (park design, landscaping etc) and S.68 local government approvals.

In this case it was noted the proponent had provided no details of security concerns or
justification for the proposal.

Notwithstanding this, as the current public pedestrian foreshore access arrangements
comprise a Right of Footway through freehold land benefitting Council, it was advised that the
proposed operation restrictions to the existing arrangements are primarily a matter for Council.

Roads and Stormwater Unit

The modification applications were referred to Council’'s Roads and Stormwater Management
Unit for comment. It was noted that the current public access arrangement was an agreed
outcome of negotiations to close other public land within the site which has now been utilised
as part of the caravan park development and that the deposited plan confirms a public footway
3m wide along the river foreshore, in an easement benefitting Tweed Shire Council. It was
further noted that the current easement provides no restrictions on public use for the footway,
and ideally Council would not support a proposal to do so. The request to limit access between
5pm-7am is unreasonable and unduly prevents public enjoyment of the land for the purpose
it was presumably created. The proposed hours do not reflect dusk to dawn hours for most of
the year, including late afternoon and early morning times which are popular for walking,
exercising and fishing before and after work times.
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It was suggested that should consideration be given to restricting public access to the
foreshore that consideration be given to more reasonable timeframes for closure of the
footway.

Building Unit

The application was referred to Council’s Building Unit who raised no objection subject to the
fence and the gates (including any opening position of the gates) being located on the subject
property. Various other conditions are recommended for the construction of the fence and the
gates.
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SITE DIAGRAM:
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AERIAL PHOTOGRAPH:
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DEVELOPMENT PLANS:
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ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 1979
Section 4.55 (Modification of consents - generally) (cf previous s96)

(1A) Modifications involving minimal environmental impact

A consent authority may, on application being made by the applicant or any other person
entitled to act on a consent granted by the consent authority and subject to and in accordance
with the regulations, modify the consent if:

() itis satisfied that the proposed modification is of minimal environmental impact, and
Comment:

The minor physical alterations covered by this application are considered to be of minimal
environmental impact and as such can be considered under a Section 4.55 application.

(b) it is satisfied that the development to which the consent as modified relates is
substantially the same development as the development for which the consent was
originally granted and before that consent as originally granted was modified (if at all),
and

Comment:

The erection of gates and a restriction on the hours of access to the public footway is
considered to fall within the scope of works which can be undertaken under a Section 4.55(1A)
application in that the development as modified would be substantially the same as that
approved under D94/0015, PN1074 and T4/2794 being extensions to an existing caravan
park at Lot 11 DP 1206666; No. 2 Barneys Point Road Banora Point.

(c) it has notified the application in accordance with:
(i) the regulations, if the regulations so require, or
(i) a development control plan, if the consent authority is a council that has made a
development control plan that requires the notification or advertising of applications
for modification of a development consent, and

Comment:

The applications were notified for a period of two (2) weeks from Wednesday 8 August 2018
to Wednesday 22 August 2018. During this time, there were 24 submissions received in
support of the application (all from residents at the development) with some submitters
indicating support for a complete restriction on public access to the footway. In addition there
was correspondence for a substantial number of residents (prior to the acceptance of the
modification applications) seeking that Council restrict access to the public footpath.

(d) it has considered any submissions made concerning the proposed modification within

the period prescribed by the regulations or provided by the development control plan, as
the case may be.
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Comment:
The key issues raised in the submissions were as follows:

o The development houses vulnerable older Australians who purchased their homes in
the belief that they could retire with peace and security.

o Residents are elderly (with some having health issues) and are concerned for their
personal safety.

o Council has a responsibility to protect the elderly residents on the site.

o The pathway is adjacent to private residences and goes nowhere, with no access directly
to the foreshore from the path.

o Site is close to an anti-social behaviour hotspot in the adjacent park and area under the
M1 bridge (rubbish dumping, illegal camping, drug dealing, unleased dogs, etc)

o There have been a number of arrests for drug-dealing close-by with drug paraphernalia
found at the end of the path. Since the removal of the gates, there has been a break-in
to one of the dwellings on the site.

o The glass fence adjoining the pathway is a target for vandalism.

o Houses close to the glass fence lack privacy.

o The only people who would be using this easement at night would be up to no good and
non-social activities — locking the gates would deter ‘undesirables’ and the drug dealers,
drug users, alcoholics and homeless who frequent the area under the nearby bridge.

o The use of bicycles and skateboards on the pathway by members of the public presents
a risk of accidents to elderly residents walking on the path given the speed and reduced
width of the footpath.

o Residents can no longer enjoy evening strolls on the path now that it is open to the
general public.

o Notices erected on the marina, pontoons and boat ramps advising that they are private
and off-limits are not visible at night — Noted in one submission that public are currently
accessing these areas.

o Concern in relation to the issue of insurance costs and increases due to use of and
damage to Palm Lake property along the pathway.

o The path is not lit at night and so if anyone injures themselves they may sue Council.

o Unlike other areas (eg Anchorage Island) no bollards have been installed to restrict
parking adjacent to Palm Lakes entry.

o There was no public access to the foreshore in the original caravan site — so the current
owners who converted a public eyesore into an attractive place to live must be accorded
the same rights of restricted access as the original park owners.

o The proposal to lock the gates at night is a reasonable compromise allowing for security
for the residents at night and general access to the walkway during the day.

o Some residents expressed a preference for no public access.

Security
It is not disputed that the current residents do not have concerns with regard to their perceived

security, however these are on outcome of the development of the caravan sites and the
dwellings on same and not the establishment of a public access to the foreshore.
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The right of public access through the site was established in 2009 prior to the development
of the caravan park in its current format. As outlined earlier in this report the appropriate
response to manage safety and security on the site is in the site planning and development -
dwelling location and orientation, setbacks, fencing, opportunities for surveillance etc. The
applicant has on two occasions sought to reduce the setback of some of the caravan sites
from the foreshore footpath and in each case provided assurances that the foreshore area or
access would not be impacted. These modifications, together with the S68 approvals to locate
the dwellings on the site, have resulted in a situation where a number of dwellings (south-
eastern boundary) are located within 10m of the footpath. However, the requirement for a
public access to the rear of these sites was clearly identified in the development consents and
was registered on the deposited plan as an easement.

There is an existing fence (glass fence and metal post and rail in sections) to the north of the
public access that clearly demarcates the public access area with access to the caravan park
restricted.

The residents have raised concerns in relation to potential antisocial behaviour from members
of the public on the walkway at night. It is questionable whether restricting access to the
general public, thereby reducing activation of the area and casual surveillance by
walkers/fishermen/etc along this area would be a positive element in deterring anti-social or
criminal behaviour. The closure of the footpath to the general public after 5pm may make this
area more attractive to those who seek a more secluded environment.

More appropriate responses may be the provision of lighting along the footpath, surveillance
of the area by park management, etc.

Access to private property

The applicant/property owners have erected signs advising of restricted access to the
pontoons/boat ramps etc on the foreshore. It is clear that access to these areas is restricted.

Liability and Maintenance costs

To allow for the footpath to be added to the Roads and Stormwater Management Unit asset
register, the applicant would be required to provide confirmation that this pathway has been
constructed to the necessary standard, set out in standard drawing S.D.013 Footpath and
Cycleway Details. This can be managed outside of this application.

(3) In determining an application for modification of a consent under this section, the
consent authority must take into consideration such of the matters referred to in section
4.15 (1) as are of relevance to the development the subject of the application.

The consent authority must also take into consideration the reasons given by the
consent authority for the grant of the consent that is sought to be modified.
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Section 4.15 (1) (Evaluation)

(1) Matters for consideration-general

In determining a development application, a consent authority is to take into consideration
such of the following matters as are of relevance to the development the subject of the

development application:

(@) the provisions of:
(i) any environmental planning instrument, and

Comment:

State Environmental Planning Policies

Coastal Management SEPP 2018

The aim of this Policy is to promote an integrated and co-ordinated approach to land use

planning in the coastal zone in a manner consistent with the objects of the Coastal

Management Act 2016, including the management objectives for each coastal management

area, by:

(@) managing development in the coastal zone and protecting the environmental assets of
the coast, and

(b) establishing a framework for land use planning to guide decision-making in the coastal
zone, and

(c) mapping the 4 coastal management areas that comprise the NSW coastal zone for the
purpose of the definitions in the Coastal Management Act 2016.

The site is mapped under the SEPP as being in 100m proximity of a coastal wetlands, Coastal
Environment Area and Coastal Use Area.

Clause 11 - Development on land in proximity to coastal wetlands or littoral rainforest

Note. The Coastal Wetlands and Littoral Rainforests Area Map identifies certain land
that is inside the coastal wetlands and littoral rainforests area as “proximity area for
coastal wetlands” or “proximity area for littoral rainforest” or both.

(1) Development consent must not be granted to development on land identified
as “proximity area for coastal wetlands” or “proximity area for littoral rainforest”
on the Coastal Wetlands and Littoral Rainforests Area Map unless the consent
authority is satisfied that the proposed development will not significantly impact
on:

(@) the biophysical, hydrological or ecological integrity of the adjacent coastal
wetland or littoral rainforest, or
(b) the quantity and quality of surface and ground water flows to and from
the adjacent coastal wetland or littoral rainforest.
(2) This clause does not apply to land that is identified as “coastal wetlands” or
“littoral rainforest” on the Coastal Wetlands and Littoral Rainforests Area Map.
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The proposal to erect gates and to restrict public access to the footpath will not adversely
impact on the adjacent coastal wetland.

Clause 13 - Development on land within the coastal environment area

(1) Development consent must not be granted to development on land that is
within the coastal environment area unless the consent authority has
considered whether the proposed development is likely to cause an adverse
impact on the following:

(&) the integrity and resilience of the biophysical, hydrological (surface and
groundwater) and ecological environment,

(b) coastal environmental values and natural coastal processes,

(c) the water quality of the marine estate (within the meaning of the Marine
Estate Management Act 2014), in particular, the cumulative impacts of
the proposed development on any of the sensitive coastal lakes identified
in Schedule 1,

(d) marine vegetation, native vegetation and fauna and their habitats,
undeveloped headlands and rock platforms,

(e) existing public open space and safe access to and along the foreshore,
beach, headland or rock platform for members of the public, including
persons with a disability,

()  Aboriginal cultural heritage, practices and places,

(g) the use of the surf zone.

(2) Development consent must not be granted to development on land to which

this clause applies unless the consent authority is satisfied that:

(a) the development is designed, sited and will be managed to avoid an
adverse impact referred to in subclause (1), or

(b) if that impact cannot be reasonably avoided—the development is
designed, sited and will be managed to minimise that impact, or

(c) if that impact cannot be minimised—the development will be managed to
mitigate that impact.

(3) This clause does not apply to land within the Foreshores and Waterways Area
within the meaning of Sydney Regional Environmental Plan (Sydney Harbour
Catchment) 2005.

It is not considered that the proposal would impact on the biophysical, hydrological (surface
and groundwater) or ecological environment, the coastal environmental values and natural
coastal processes, water quality, marine vegetation, native vegetation and fauna and their
habitats, undeveloped headlands and rock platforms, Aboriginal cultural heritage, practices
and places or the use of the surf zone.

The proposal will, however, impact on existing access to and along the foreshore for members
of the public by restricting the hours of access from 7am to 5pm. This is considered
unreasonable. Recreational uses of the foreshore path including walking and fishing, with
much of this activity likely to be outside the nominated opening hours.
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Clause 14 Development on land within the coastal use area

(1) Development consent must not be granted to development on land that is
within the coastal use area unless the consent authority:
(@) has considered whether the proposed development is likely to cause an
adverse impact on the following:
(i) existing, safe access to and along the foreshore, beach, headland
or rock platform for members of the public, including persons with a
disability,
(i) overshadowing, wind funnelling and the loss of views from public
places to foreshores,
(i) the visual amenity and scenic qualities of the coast, including
coastal headlands,
(iv) Aboriginal cultural heritage, practices and places,
(v) cultural and built environment heritage, and
(b) is satisfied that:
(i) the development is designed, sited and will be managed to avoid an
adverse impact referred to in paragraph (a), or
(i) if that impact cannot be reasonably avoided—the development is
designed, sited and will be managed to minimise that impact, or
(i) if that impact cannot be minimised—the development will be
managed to mitigate that impact, and
(c)has taken into account the surrounding coastal and built environment, and
the bulk, scale and size of the proposed development.

(2) This clause does not apply to land within the Foreshores and Waterways Area
within the meaning of Sydney Regional Environmental Plan (Sydney Harbour
Catchment) 2005.

The relevant issue with this clause is public access which was addressed above. The physical
installation of the gates is not considered to be of significance in terms of their bulk, scale or
size.

Clause 16 Development in coastal zone generally—coastal management programs
to be considered

Development consent must not be granted to development on land within the
coastal zone unless the consent authority has taken into consideration the relevant
provisions of any certified coastal management program that applies to the land.

The subject site is outside of the areas covered by Tweed Shire Coastline Management Plan
2005, Coastal Zone Management Plan for the Tweed Coast Estuaries 2013 and Coastal Zone
Management Plan for Cobaki and Terranora Broadwater (adopted by Council at the 15
February 2011 meeting).

Tweed Local Environmental Plan 2014

Clause 1.2 — Aims of the Plan

As set out in subclause (2), the particular aims of this Plan are as follows:
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(@) to give effect to the desired outcomes, strategic principles, policies and actions contained
in the Council's adopted strategic planning documents, including, but not limited to,
consistency with local indigenous cultural values, and the national and international
significance of the Tweed Caldera,

(b) to encourage a sustainable local economy and small business, employment, agriculture,
affordable housing, recreational, arts, social, cultural, tourism and sustainable industry
opportunities appropriate to Tweed,

(c) to promote the responsible sustainable management and conservation of Tweed'’s natural
and environmentally sensitive areas and waterways, visual amenity and scenic routes,
built environment, and cultural heritage,

(d) to promote development that is consistent with the principles of ecologically sustainable
development and to implement appropriate action on climate change,

(e) to promote building design which considers food security, water conservation, energy
efficiency and waste reduction,

(H to promote the sustainable use of natural resources and facilitate the transition from fossil
fuels to renewable energy,

(g) to conserve or enhance the biological diversity, scenic quality and geological and
ecological integrity of Tweed,

(h) to promote the management and appropriate use of land that is contiguous to or
interdependent on land declared a World Heritage site under the Convention Concerning
the Protection of World Cultural and Natural Heritage, and to protect or enhance the
environmental significance of that land,

(i) to conserve or enhance areas of defined high ecological value,

() to provide special protection and suitable habitat for the recovery of the Tweed coastal
Koala.

The proposal is generally consistent with the above aims.

Clause 2.3 — Zone objectives and Land use table

The site is zoned RE2, Private Recreation. The objectives of the zone are to:

o Enable land to be used for private open space or recreational purposes.
o Provide a range of recreational settings and activities and compatible land uses.
o Protect and enhance the natural environment for recreational purposes.

Development permitted without consent in this zone (Item 2) is limited to Environmental
facilities; and Environmental protection works.

Development permitted with consent (Item 3) includes the following:

‘Biosolids treatment facilities; Boat launching ramps; Boat sheds; Camping grounds; Car
parks; Caravan parks; Charter and tourism boating facilities; Centre-based child care
facilities; Community facilities; Eco-tourist facilities; Emergency services facilities;
Entertainment facilities; Flood mitigation works; Food and drink premises; Forestry; Function
centres; Helipads; Heliports; Industrial training facilities; Information and education facilities;
Jetties; Kiosks; Marinas; Markets; Mooring pens; Moorings; Places of public worship; Public
administration buildings; Recreation areas; Recreation facilities (indoor); Recreation facilities
(major); Recreation facilities (outdoor); Registered clubs; Research stations; Respite day
care centres; Roads; Sewage treatment plants; Signage; Tourist and visitor accommodation;
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Waste or resource management facilities; Water recreation structures; Water recycling
facilities; Water supply systems; Wharf or boating facilities.’

Any other development not specified in Item 2 and 3 is prohibited (Item 4).

The use of the caravan park for residential accommodation has been established in earlier
approvals on the site. While the erection of gates on the walkway is not specified, it would
be reasonable to conclude that such minor works would be permissible with consent.

However the proposal is considered to be inconsistent with the objectives of the zone,
specifically the objectives to:

e Provide a range of recreational settings and activities and compatible land uses.

e Protect and enhance the natural environment for recreational purposes.

Other Specific Clauses

There are no other relevant clauses

North Coast Reqgional Plan 2036 (NCRP)

The North Coast Regional Plan 2036 is a 20-year blueprint for the future of the North Coast.

The NSW Government’s vision for the North Coast is to create the best region in Australia to

live, work and play thanks to its spectacular environment and vibrant communities. The

proposal is not inconsistent with this plan.

(i) any proposed instrument that is or has been the subject of public consultation under this
Act and that has been notified to the consent authority (unless the Planning Secretary
has notified the consent authority that the making of the proposed instrument has been
deferred indefinitely or has not been approved), and

Comment:

There is no Draft SEPP or REP relevant to this proposal

(i) any development control plan, and

Comment:

Tweed Development Control Plan

Al-Residential and Tourist Development Code

The proposal is not inconsistent with any of the controls in this part.

(iiia) any planning agreement that has been entered into under section 93F, or any draft
planning agreement that a developer has offered to enter into under section 93F, and

Comment:

There are no relevant planning agreements or draft planning agreements.
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(iv) the regulations (to the extent that they prescribe matters for the purposes of this
paragraph), that apply to the land to which the development application relates,

Comment:

Clause 92(1)(a) which related to the Government Coastal Policy has been repealed (31
August 2018). Clauses 93 and 94 are not relevant.

(v) Any coastal zone management plan (within the meaning of the Coastal Protection Act
1979),

As outlined above the site is outside of the area covered by the Tweed Shire Coastline
Management Plan 2005, Coastal Zone Management Plan for the Tweed Coast Estuaries 2013
and Coastal Zone Management Plan for Cobaki and Terranora Broadwater (adopted by Council
at the 15 February 2011 meeting).

(b) The likely impacts of that development, including environmental impacts on both the
natural and built environments, and social and economic impacts in the locality,

Comment:

Context and Setting

At face value, this proposal may appear to be a reasonable compromise — the public access
is maintained, albeit restricted to between 7am and 5pm daily with the residents having
exclusive access to the foreshore at all other times.

However this ‘solution’ requires consideration of the following questions:

o Is the proposal to place restrictions on public access to the foreshore at odds with the
Council’s obligations to maintain public access to the foreshore (SEPP Coastal
Management 2018)?

o Should public access be restricted to compensate for a lack of consideration of CPTED
principles in the initial design process?

o Restricting public access to 7am to 5pm is unreasonable, particularly for those whose
leisure time is likely to be outside of these hours and those who wish to access the
foreshore for fishing - but how is a ‘reasonable’ public access timeframe determined?

o Will restricting access to the general public improve safety and minimise the risk of anti-
social behaviour? This may result in less activation of the path with reduced casual
surveillance of the footpath area.

o Would the approval of these applications, even with extended hours of access, set an
undesirable precedent for Council?

Notwithstanding any sympathy for the residents of the caravan park, some of whom genuinely
appear to have concerns with regard to their security, the proposed restrictions to public
access to the foreshore are at odds with State Government policy (as set out in SEPP Coastal
Management 2018) to maintain existing, safe access to and along the foreshore.

State and Council’s policy is to enhance public foreshore access opportunities — not further
restrict them as proposed here — in order to meet community and local government
expectations. It is considered that issues raised by the residents (being predominantly safety
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and privacy) are most appropriately addressed in the initial planning and design process (park
design, unit location and layout, setbacks, landscaping etc) and Section 68 local government
approvals (for the installation of the units).

The developers of the caravan park benefitted from a land swap agreement whereby they
received Crown Land in exchange for allowing unrestricted public access to the foreshore.
This land swap allowed the developer to develop ten (10) additional caravan sites in the park.
The requirement to provide public access along the foreshore was established in 2009 (by
way of a condition of the consents). Since then, the applicant has modified the consents a
number of times to allow a number of the caravan sites to be located closer to the public
footway. The current applications now seek to impose a time limit on the public access to
manage the perceived security concerns resulting from the proximity of the footpath to the
units. Whilst redesign of the affected sites is unlikely to be a viable option at this stage,
consideration can be given to better management of the interface area — provision of lighting,
surveillance, etc.

Social impacts

Council, in association with the NSW Office of Environment and Heritage, is currently in the
process of preparing a Coastal Management Program for the Tweed River (Draft Tweed River
Estuary Coastal Management Program) to identify sustainable ways to manage the Tweed
River Estuary. The Plan will determine actions that can be implemented by Council,
government agency stakeholders and the community to achieve the right balance between
the many different uses and to protect nature, scenic and recreational values, livelihoods and
cultural practices.

While this document is yet to be finalised, a community values report (January 2017) has been

published based on the outcomes from two surveys conducted as part of the Tweed River

Estuary Management Program process. Key messages from the community survey included:

o The river's natural setting provides an important recreational opportunity and there is
general support for a wide range of passive and active, water and shore-based pursuits.

o Management priorities included improving public accessibility to the waterway (including
disabled access).

o In terms of future management there were a range of ideas and considerations put
forward including improved boating access and recreational fishing and improved
conditions for passive recreational uses.

While the community values report did not specifically refer to the subject site, it did highlight
the passive recreational value that foreshore access provide.

(c) The suitability of the site for the development,

The public access which the applicant seeks to restrict is an existing easement. It is
acknowledged that the pedestrian access is not a through-way and that pedestrians/cyclist
must currently enter and exit the site via Barney’s Point Road. However this does not limit the
recreational value of the walkway or natural amenity that this foreshore area provides. Similar
walks exist at Anchorage Island in Tweed Heads.

While there are currently no proposals to extend the foreshore access onto adjoining lands,
the future possibility of such should not be ignored. Nor should the impact that restricting
public access to established foreshore areas could have on the connectivity of same.
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(d) Any submissions made in accordance with this Act or the regulations,
Comment:

The applications attracted a substantial response from residents in the caravan park, all
supporting the proposal for restricted public access, with some residents indicating support
for a complete exclusion of public access to the foreshore. The issues raised in the
submissions are addressed earlier in this report.

(e) The public interest.
Comment:

While all the submissions received have supported the proposal, this is not necessarily an
indication of community support for the proposal or a measure of the public benefit. The
residents have a vested interest in supporting the application (which would allow them
exclusive use of the foreshore area after 5pm every evening and before 7am every morning).
An absence of submissions from non-residents objecting to the proposal cannot be taken to
be tacit acceptance of the proposal by the community. Regardless of a lack of objections,
Council has a responsibility to consider the proposal in the wider context of the public interest
and to safeguard the rights of the community.

It is not considered that the proposal, which seeks to restrict the community’s access to the
foreshore between 7am and 5pm is in the public interest.

Consideration of the reasons given by the consent authority for the grant of the
consent as modified that is again sought to be modified.

As set out earlier, the planning history on the site is quite complex with three separate
development consents being modified over time to a point where all three consents now
have the same conditions. The original development consents on the site was issued in
1967, 1986 and 1994, before Council had to nominate reasons for approving applications.

However the assessment report for D94/0015.04, T4/2794.01 and PN1074.04, which first
introduced Condition 14 had the following statement which read like a reason for approval
and this has been re-assessed in determining the modification.

Reason 1

Clause 31 of Tweed LEP 2000 provides that consent must not be granted to land that
adjoins the mean high water mark of a waterbody, within such distance as is determined by
the consent authority of the mean high water mark unless it is satisfied that (amongst other
things):

“adequate arrangements for public access to and use of foreshore areas have been
made in those cases where the consent authority considers that public access to and
use of foreshore areas are appropriate and desirable requirements.”

As provided by LPMA, provision of a foreshore reserve would establish continuous
foreshore access in this location.
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Subject to the recommended conditions of consent, Clause 31 is considered to have been
adequately addressed.’

Reason 2

Subject to the recommended conditions of consent the proposed development is considered
suitable having regard to Clause 15 of the SEPP/REP

Where the SEPP/REP in question was North Coast Regional Environmental Plan 1988 and
Clause 15 required that Council not consent to an application to carry out development for
any purpose within, adjoining or upstream of a river unless it has considered (inter alia)
‘whether an adequate public foreshore reserve is available and whether there is adequate
public access to that reserve.’

Reason 3

Appropriate conditions of consent have been recommended to ensure adequate foreshore
space is managed in accordance with appropriate management plans

(In accordance with Clause 81 of North Coast Regional Environmental Plan 1988 which
required sufficient foreshore open space which is accessible and open to the public within the
vicinity of a development.)

Reason 4

Having regard to Clause 8 matters for Consideration under SEPP 71 provision of a foreshore
reserve would establish continuous public foreshore access in this location..... ... Subject to
the recommended conditions of consent the proposed development (S96 Modifications) is
considered to satisfy the provisions of SEPP71.

Comment

While the applicant is not seeking to remove the public easement, it is considered that the
proposal to restrict the hours of access would substantially affect the useability of same,
especially for anyone who works standard hours or who may wish to access the foreshore for
fishing.

(4) The modification of a development consent in accordance with this section is taken not to
be the granting of development consent under this Part, but a reference in this or any other
Act to a development consent includes a reference to a development consent as so modified.

OPTIONS:

OPTION 1

A. That Development Application D94/0015.10 for an amendment to Development Consent
D94/0015, Development Application T4/2794.07 for an amendment to Development
Consent T4/2794 and Development Application PN1074.10 for an amendment to
Development Consent PN1074.10 for additions to existing caravan park at Lot 11 DP
1206666; No. 2 Barneys Point Road Banora Point be refused for the following reasons:
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1. The development does not satisfy Section 4.15 of the Environmental Planning and
Assessment Act 1979, particularly Section (a)(i) - any environmental planning
instrument, as it relates to the Tweed Local Environmental Plan 2014.

The proposal is not considered to be consistent with the objectives of Zone RE2

(Private Recreation) which include:

. providing a range of recreational settings and activities and compatible land
uses, and

. protecting and enhancing the natural environment for recreational purposes,

2. The development does not satisfy Section 4.15 of the Environmental Planning and
Assessment Act 1979, particularly Section (a)(i) - any environmental planning
instrument, as it relates to the State Environmental Planning Policy (SEPP) Coastal
Management 2018.

The proposal is not considered to be consistent with the provisions of the SEPP as
it relates to development on land within the Coastal Environment Area and Coastal
Use Area and the requirement to avoid an adverse impact on existing public open
space and safe access to and along the foreshore for members of the public,
including persons with a disability.

3. The development does not satisfy Section 4.15 of the Environmental Planning and
Assessment Act 1979, particularly Section (e) — the public interest. The proposal
is not considered to be in the public interest in that it seeks to restrict public access
on a public footway along the foreshore.

B. The landowner to be instructed to remove any gates erected in the foreshore area.
OPTION 2

A. That Development Application D94/0015.10 for an amendment to Development Consent
D94/0015, Development Application T4/2794.07 for an amendment to Development
Consent T4/2794 and Development Application PN1074.10 for an amendment to
Development Consent PN1074.10 for additions to existing caravan park at Lot 11 DP
1206666; No. 2 Barneys Point Road Banora Point (restricting the hours of public
access to the foreshore footpath on site to 7am to 5pm daily) be approved subject
to amended conditions set out under.

B. That the Right of Footway easement on Lot 11 DP 1206666; No. 2 Barneys Point Road
Banora Point benefitting Tweed Shire Council be amended to restrict the hours of public
access to between 7am and 5pm daily.

Draft Amendments to the Conditions of Consent of Development Consent D94/0015,
T4/2794 and PN1074 (as previously modified).

1. Condition No. 1AAAAA is to be deleted and replaced with Condition No. 1IAAAAAA
which reads as follows:

1AAAAAA The caravan park shall have a layout comprising 107 long term sites as
detailed within the Site Plan Drawings No M1202-D7 Rev F, prepared by
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Palm Lake Works dated 12/06/2018 (as approved by S96 Applications
D94/0015.10, T4/2794.07 and PN1074.10 in October 2018), except where
varied by the condition of this consent. Sites 100-019 shall accommodate
RV style homes similar to Plan TWE-XXX-XXX dated 12/06/17 prepared by
PalmLake Works.

2.  Condition No. 14 is to be deleted and replaced with Condition No. 14A which reads as
follows:

14A. Provision must be made for traversable public pedestrian access to and along the
foreshore of the Tweed River adjacent the full length of Lot 11 DP 120666, being
the land the subject of this development, between hours of 7am and 5pm every
day. A public benefit covenant (benefitting Tweed Shire Council) shall be
imposed on the land to accommodate the public pedestrian access prior to
installation of any structures on the land.

3. Condition 14.1 to be inserted as follows:

14.1 The issue of this Development Consent does not certify compliance with the
relevant provisions of the Building Code of Australia.

[GEN0115]
4. Condition 14.2 to be inserted as follows:

14.2 Approval is given subject to the location of, protection of, and/or any necessary
approved modifications to any existing public utilities situated within or adjacent to
the subject property. Any necessary adjustment or modification of existing services
is to be undertaken in accordance with the requirements of the relevant authority,
at the Developer's expense.

[GEN0135]
5. Condition 14.3 to be inserted as follows:

14.3 The owner is to ensure that the security gates are constructed in the position and
at the levels as nominated on the approved plans or as stipulated by a condition
of this consent, noting that all boundary setback measurements are taken from
the real property boundary and not from such things as road bitumen or fence

lines.
[GEN0300]

6. Condition 14.4 to be inserted as follows:

14.4 The fence and security gates, including the swing of the gates, are to be located

and occur within the subject property.
[GENNS01]

7. Condition 14.5 to be inserted as follows:

14.5 Prior to the commencement of work erecting the security gates, the proponent
shall accurately locate and identify any existing sewer main, stormwater line or
other underground infrastructure within or adjacent to the site and the Principal
Certifying Authority advised of its location and depth prior to commencing works
and ensure there shall be no conflict between the proposed development and
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existing infrastructure prior to start of any works.

[PCWO0005]

8. Condition 14.6 to be inserted as follows:

14.6 The erection of security gates in accordance with a development consent must
not be commenced until:

a.

a construction certificate for the building work has been issued by the

consent authority, the council (if the council is not the consent authority) or

an accredited certifier, and

the person having the benefit of the development consent has:

I. appointed a principal certifying authority for the building work, and

ii.  notified the principal certifying authority that the person will carry out
the building work as an owner-builder, if that is the case, and

the principal certifying authority has, no later than 2 days before the building

work commences:

I. notified the consent authority and the council (if the council is not the
consent authority) of his or her appointment, and

ii.  notified the person having the benefit of the development consent of
any critical stage inspections and other inspections that are to be
carried out in respect of the building work, and

the person having the benefit of the development consent, if not carrying out

the work as an owner-builder, has:

I. appointed a principal contractor for the building work who must be the
holder of a contractor licence if any residential work is involved, and

ii.  notified the principal certifying authority of any such appointment, and

iii.  unless that person is the principal contractor, notified the principal
contractor of any critical stage inspection and other inspections that

are to be carried out in respect of the building work.
[PCW0215]

9. Condition 14.7 to be inserted as follows:

14.7 Prior to work commencing in erecting the security gates, a "Notice of
Commencement of Building or Subdivision Work and Appointment of Principal
Certifying Authority” shall be submitted to Council at least 2 days prior to work
commencing.

[PCW0225]

10. Condition 14.8 to be inserted as follows:

14.8 Where prescribed by the provisions of the Environmental Planning and
Assessment Regulation 2000, a sign must be erected in a prominent position
on any site on which building work, subdivision work or demolition work is being
carried out:
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showing the name, address and telephone number of the principal certifying
authority for the work, and

showing the name of the principal contractor (if any) for any building work
and a telephone number on which that person may be contacted outside
working hours, and

stating that unauthorised entry to the site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or
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demolition work is being carried out, but must be removed when the work has

been completed.
[PCWO0255

11. Condition 14.9 to be inserted as follows:

14.9 All proposed works are to be carried out in accordance with the conditions of
development consent, any approved Management Plans, approved Construction

Certificate, drawings and specifications.
[DUR0005]

12. Condition 14.10 to be inserted as follows:

14.10 During construction of the security gates, all works required by other conditions or
approved management plans or the like shall be installed and operated in

accordance with those conditions or plans.
[DUR0015]

13. Condition 14.11 to be inserted as follows:

14.11 Commencement of work in erecting the security gates, including the switching on
and operation of plant, machinery and vehicles is limited to the following hours,
unless otherwise permitted by Council:

Monday to Saturday from 7.00am to 6.00pm
No work to be carried out on Sundays or Public Holidays
The proponent is responsible to instruct and control subcontractors regarding

hours of work.
[DUR0205]

14. Condition 14.12 to be inserted as follows:

14.12 All building work (other than work relating to the erection of a temporary building)
must be carried out in accordance with the requirements of the Building Code of
Australia (as in force on the date the application for the relevant construction

certificate was made).
[DUR0375]

15. Condition 14.13 to be inserted as follows:

14.13 Building materials used in the construction of the fence and security gates are not to
be deposited or stored on Council's footpath or road reserve, unless prior approval

is obtained from Council.
[DUR0395]

16. Condition 14.14 to be inserted as follows:

14.14 The Principal Certifying Authority is to be given a minimum of 48 hours notice prior
to any critical stage inspection or any other inspection nominated by the Principal
Certifying Authority via the notice under Section 6.6 of the Environmental Planning
and Assessment Act 1979.

[DUR0405]

17. Condition 14.15 to be inserted as follows:

14.15 It is the responsibility of the applicant to restrict public access to the construction
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18.

19.

20.

21.

22.

23.

works site, construction works or materials or equipment on the site when
construction work is not in progress or the site is otherwise unoccupied in
accordance with WorkCover NSW requirements and Work Health and Safety
Regulation 2011.

[DUR0415]

Condition 14.16 to be inserted as follows:

14.16 Excavation
a. All excavations and backfilling associated with the erection or demolition of
the fence and security gates must be executed safely and in accordance with
WorkCover 2000 Regulations.

b. All excavations associated with the erection or demolition of the fence and
security gates must be properly guarded and protected to prevent them from

being dangerous to life or property.
[DUR0425]

Condition 14.17 to be inserted as follows:

1417 All work associated with this approval is to be carried out so as not to impact on
the neighbourhood, adjacent premises or the environment. All necessary
precautions, covering and protection shall be taken to minimise impact from:

o Noise, water or air pollution.
o Dust during filling operations and also from construction vehicles.

o Material removed from the site by wind.
[DUR1005]

Condition 14.18 to be inserted as follows:

14.18 The builder must provide an adequate trade waste service to ensure that all waste
material is suitably contained and secured within an area on the site, and removed
from the site at regular intervals for the period of construction/demolition to ensure

no material is capable of being washed or blown from the site.
[DUR2185]

Condition 14.19 to be inserted as follows:

14.19 Prior to issue of an Occupation Certificate, all works/actions/inspections etc
required at that stage by other conditions or any approved Management Plans or

the like shall be completed in accordance with those conditions or plans.
[POC0005]

Condition 14.20 to be inserted as follows:

1420 A person must not commence occupation or use of the whole or any part of a new
building or structure (within the meaning of Section 6.9 and 6.10 unless an
occupation certificate has been issued in relation to the building or part (maximum

25 penalty units).
[POC0205]

Condition 14.21 to be inserted as follows:

14.21 Prior to the issue of a final Occupation Certificate, all conditions of consent are to

Page 106



Council Meeting Date: THURSDAY 25 OCTOBER 2018

be met.
[POC1055]

OPTION 3

If Council is of a mind to approve the application but has reservations in relation to the
restricted hours of access proposed (7am to 5pm daily) and the impact that this would have
on the useability of the foreshore area, consideration could be given to approving the
application subject to less restrictive hours of public access. In this event, consideration could
be given to the following motion:

A.

That Council determine appropriate hours of restricted access to the public foreshore
pedestrian pathway at Lot 11 DP 1206666; No. 2 Barneys Point Road Banora Point.

That Development Application D94/0015.10 for an amendment to Development
Consent D94/0015, Development Application T4/2794.07 for an amendment to
Development Consent T4/2794 and Development Application PN1074.10 for an
amendment to Development Consent PN1074.10 for additions to existing caravan park
at Lot 11 DP 1206666; No. 2 Barneys Point Road Banora Point (restricting the hours
of public access to the foreshore footpath as determined in Part A above) be
approved subject to amended conditions set out hereunder.

That the Right of Footway easement on Lot 11 DP 1206666; No. 2 Barneys Point Road
Banora Point benefitting Tweed Shire Council be amended to restrict the hours of public
access as determined in Part A above.

Draft Amendments to the Conditions of Consent of Development Consent D94/0015,

T4/2794 and PN1074 (as previously modified).

1.

Condition No. 1AAAAA is to be deleted and replaced with Condition No. 1AAAAAA
which reads as follows:

1AAAAAA The caravan park shall have a layout comprising 107 long term sites as
detailed within the Site Plan Drawings No M1202-D7 Rev F, prepared by
Palm Lake Works dated 12/06/2018 (as approved by S96 Applications
D94/0015.10, T4/2794.07 and PN1074.10 in October 2018), except where
varied by the condition of this consent. Sites 100-019 shall accommodate
RV style homes similar to Plan TWE-XXX-XXX dated 12/06/17 prepared by
PalmLake Works.

Condition No. 14 is to be deleted and replaced with Condition No. 14A which reads as
follows:

14A. Provision must be made for traversable public pedestrian access to and along the
foreshore of the Tweed River adjacent the full length of Lot 11 DP 120666, being
the land the subject of this development, between hours of 7am and 5pm every
day. A public benefit covenant (benefitting Tweed Shire Council) shall be
imposed on the land to accommodate the public pedestrian access prior to
installation of any structures on the land.

3. Condition 14.1 to be inserted as follows:
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14.1 The issue of this Development Consent does not certify compliance with the
relevant provisions of the Building Code of Australia.

[GENO0115]
4. Condition 14.2 to be inserted as follows:

14.2 Approval is given subject to the location of, protection of, and/or any necessary
approved modifications to any existing public utilities situated within or adjacent to
the subject property. Any necessary adjustment or modification of existing services
is to be undertaken in accordance with the requirements of the relevant authority,
at the Developer's expense.

[GEN0135]

5. Condition 14.3 to be inserted as follows:

14.3 The owner is to ensure that the security gates are constructed in the position and
at the levels as nominated on the approved plans or as stipulated by a condition
of this consent, noting that all boundary setback measurements are taken from
the real property boundary and not from such things as road bitumen or fence

lines.
[GEN0300]

6. Condition 14.4 to be inserted as follows:

14.4 The fence and security gates, including the swing of the gates, are to be located

and occur within the subject property.
[GENNSO01]

7. Condition 14.5 to be inserted as follows:

14.5 Prior to the commencement of work erecting the security gates, the proponent
shall accurately locate and identify any existing sewer main, stormwater line or
other underground infrastructure within or adjacent to the site and the Principal
Certifying Authority advised of its location and depth prior to commencing works
and ensure there shall be no conflict between the proposed development and

existing infrastructure prior to start of any works.
[PCWO0005]

8. Condition 14.6 to be inserted as follows:

14.6 The erection of security gates in accordance with a development consent must
not be commenced until:

a. a construction certificate for the building work has been issued by the
consent authority, the council (if the council is not the consent authority) or
an accredited certifier, and

b. the person having the benefit of the development consent has:

I. appointed a principal certifying authority for the building work, and
ii.  notified the principal certifying authority that the person will carry out
the building work as an owner-builder, if that is the case, and

c. the principal certifying authority has, no later than 2 days before the building
work commences:

I. notified the consent authority and the council (if the council is not the
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consent authority) of his or her appointment, and

ii.  notified the person having the benefit of the development consent of
any critical stage inspections and other inspections that are to be
carried out in respect of the building work, and

d. the person having the benefit of the development consent, if not carrying out

the work as an owner-builder, has:

I. appointed a principal contractor for the building work who must be the
holder of a contractor licence if any residential work is involved, and

ii.  notified the principal certifying authority of any such appointment, and

iii.  unless that person is the principal contractor, notified the principal
contractor of any critical stage inspection and other inspections that

are to be carried out in respect of the building work.
[PCW0215]

Condition 14.7 to be inserted as follows:

14.7 Prior to work commencing in erecting the security gates, a "Notice of
Commencement of Building or Subdivision Work and Appointment of Principal
Certifying Authority”" shall be submitted to Council at least 2 days prior to work

commencing.
[PCW0225]

Condition 14.8 to be inserted as follows:

14.8 Where prescribed by the provisions of the Environmental Planning and
Assessment Regulation 2000, a sign must be erected in a prominent position
on any site on which building work, subdivision work or demolition work is being
carried out:

(@) showing the name, address and telephone number of the principal certifying
authority for the work, and

(b) showing the name of the principal contractor (if any) for any building work
and a telephone number on which that person may be contacted outside
working hours, and

(c) stating that unauthorised entry to the site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or

demolition work is being carried out, but must be removed when the work has

been completed.
[PCWO0255

Condition 14.9 to be inserted as follows:

14.9 All proposed works are to be carried out in accordance with the conditions of
development consent, any approved Management Plans, approved Construction

Certificate, drawings and specifications.
[DUR0005]

Condition 14.10 to be inserted as follows:
14.10 During construction of the security gates, all works required by other conditions or

approved management plans or the like shall be installed and operated in

accordance with those conditions or plans.
[DUR0015]
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13. Condition 14.11 to be inserted as follows:

14.11 Commencement of work in erecting the security gates, including the switching on
and operation of plant, machinery and vehicles is limited to the following hours,
unless otherwise permitted by Council:

Monday to Saturday from 7.00am to 6.00pm
No work to be carried out on Sundays or Public Holidays
The proponent is responsible to instruct and control subcontractors regarding

hours of work.
[DUR0205]

14. Condition 14.12 to be inserted as follows:

14.12 All building work (other than work relating to the erection of a temporary building)
must be carried out in accordance with the requirements of the Building Code of
Australia (as in force on the date the application for the relevant construction

certificate was made).
[DUR0375]

15. Condition 14.13 to be inserted as follows:

14.13 Building materials used in the construction of the fence and security gates are not to
be deposited or stored on Council's footpath or road reserve, unless prior approval

is obtained from Council.
[DUR0395]

16. Condition 14.14 to be inserted as follows:

14.14 The Principal Certifying Authority is to be given a minimum of 48 hours notice prior
to any critical stage inspection or any other inspection nominated by the Principal
Certifying Authority via the notice under Section 6.6 of the Environmental Planning
and Assessment Act 1979.

[DUR0405]

17. Condition 14.15 to be inserted as follows:

14.15 It is the responsibility of the applicant to restrict public access to the construction
works site, construction works or materials or equipment on the site when
construction work is not in progress or the site is otherwise unoccupied in
accordance with WorkCover NSW requirements and Work Health and Safety
Regulation 2011.

[DUR0415]

18. Condition 14.16 to be inserted as follows:

14.16 Excavation
a. All excavations and backfilling associated with the erection or demolition of
the fence and security gates must be executed safely and in accordance with
WorkCover 2000 Regulations.

b.  All excavations associated with the erection or demolition of the fence and
security gates must be properly guarded and protected to prevent them from

being dangerous to life or property.
[DUR0425]
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19. Condition 14.17 to be inserted as follows:

1417 All work associated with this approval is to be carried out so as not to impact on
the neighbourhood, adjacent premises or the environment. All necessary
precautions, covering and protection shall be taken to minimise impact from:

o Noise, water or air pollution.
o Dust during filling operations and also from construction vehicles.

o Material removed from the site by wind.
[DUR1005]

20. Condition 14.18 to be inserted as follows:

14.18 The builder must provide an adequate trade waste service to ensure that all waste
material is suitably contained and secured within an area on the site, and removed
from the site at regular intervals for the period of construction/demolition to ensure

no material is capable of being washed or blown from the site.
[DUR2185]

21. Condition 14.19 to be inserted as follows:

14.19 Prior to issue of an Occupation Certificate, all works/actions/inspections etc
required at that stage by other conditions or any approved Management Plans or

the like shall be completed in accordance with those conditions or plans.
[POC0005]

22. Condition 14.20 to be inserted as follows:

1420 A person must not commence occupation or use of the whole or any part of a new
building or structure (within the meaning of Section 6.9 and 6.10 unless an
occupation certificate has been issued in relation to the building or part (maximum
25 penalty units).

[POC0205]
23. Condition 14.21 to be inserted as follows:

14.21 Prior to the issue of a final Occupation Certificate, all conditions of consent are to

be met.
[POC1055]

OPTION 1 IS RECOMMENDED.
CONCLUSION:

The developers of the caravan park benefitted from a land swap agreement with The
Department of Industry — Crown Lands whereby they received Crown Land in exchange for
allowing unrestricted public access to the foreshore. This land swap allowed the developer to
develop ten (10) additional caravan sites in the park with the applicant modifying the consents
a number of times to allow a number of the caravan sites to be located closer to the public
footway. The current applications now seek to limit the public access to manage the perceived
security concerns resulting from the proximity of the footpath to the units.
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The applicant has submitted that the intention of the proposal is to provide security for the
residents of the caravan park with the easement would be publically accessible between 7am
and 5pm daily when the path may be used for recreational purposes, but that the gates would
be closed at night to allow for the security of nearby residents and to limit the use of the path
during the night for “non-social” activities.

Notwithstanding any sympathy for the residents of the caravan park, who have expressed
concerns with regard to their security, the proposed restrictions to public access to the
foreshore are at odds with State Government policy (as set out in SEPP Coastal Management
2018) to maintain existing, safe access to and along the foreshore.

State and Council’s policy is to enhance public foreshore access opportunities — not further
restrict them as proposed here — in order to meet community and local government
expectations.

COUNCIL IMPLICATIONS:

a. Policy:
Corporate Policy Not Applicable

b. Budget/Long Term Financial Plan:
N/A

c. Legal:
The proponent may appeal the decision if refused.

d. Communication/Engagement:
Consult-We will listen to you, consider your ideas and concerns and keep you informed.

UNDER SEPARATE COVER/FURTHER INFORMATION:
Nil.
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19 [PR-CM] Development Application DA18/0073 for a Truck Depot, Plant
Nursery, Rural/Landscaping Material Supplies, Office and Alterations and
Additions to Existing Dwelling at Lot 1 DP 1091576; No. 188 Tweed Coast
Road Chinderah

SUBMITTED BY:  Development Assessment and Compliance

Making decisions with you

We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

2 Making decisions with you
21 Built Environment
2.1.2 Development Assessment - To assess development applications lodged with Council to achieve quality land use outcomes and to

assist people to understand the development process.

ROLE:

SUMMARY OF REPORT:

Consent is sought for the construction of a truck depot, rural landscaping material supplies,
plant nursery, office and ancillary alterations and additions to the existing dwelling house and
tree removal. Additionally, there is some tree removal required along Tweed Coast Road to
comply with Tweed Shire Council and Austroads sight distance requirements for the existing
access point of the site.

The subject site is legally referred to as Lot 1 DP 1091576 and more commonly referred to as
No.188 Tweed Coast Road, Chinderah. The site has an approximate land area of 1.832
hectares. The site is currently comprised of a small dwelling/rural cottage which appears to
have been constructed in the 1960’'s and an existing shed, which appears to have been
constructed sometime between 2009 and 2015 (based on aerial imagery).

The subject site currently has an approval for use as storage warehouse of gravel and
landscape supplies (approved under DA08/1000 on 01/05/2009) and as a depot (approved
under DAO05/1416 on 20/02/2006). No retail operations were approved under either
DA05/1416 or DA08/1000.

The subject site is zoned RU2 Rural Landscape.

The application is being reported to Council as there were nine objections received during the
notification period (four of these submissions were received after the submission period closed)
which raised concerns with the consistency of the development with the RU2 zone, traffic
safety and overdevelopment of the site.
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The subject development has been assessed on its merits and is recommended for approval.

RECOMMENDATION:

That

Development Application DA18/0073 for

a truck depot,

plant

nursery,

rural/landscaping material supplies, office and alterations and additions to existing
dwelling at Lot 1 DP 1091576; No. 188 Tweed Coast Road Chinderah be approved

subject to the following conditions:

GENERAL
1. The development shall be completed in accordance with the Statement of
Environmental Effects and Plans listed in the below table, except where varied by

the conditions of this consent.

Plan title Plan No. Project No. | Drawn by Dated Issu
e
Locality Plan | 01 17035 Story 19/06/2018 | E
Design and
Drafting
Proposed 02 17035 Story 19/06/2018 | E
Site Plan Design and
Drafting
Existing 03 17035 Story 19/06/2018 | E
residence Design and
floor plans Drafting
Existing 04 17035 Story 19/06/2018 | E
residence Design and
elevations Drafting
Shed plan 05 17035 Story 19/06/2018 | E
Design and
Drafting
Shed 06 17035 Story 19/06/2018 | E
elevations 1 Design and
and 2 Drafting
Shed 07 17035 Story 19/06/2018 | E
Elevations 3 Design and
and 4 Drafting
Landscaping | 08 17035 Story 19/06/2018 | E
Bays and Design and
Carparking Drafting

[GEN0005]

2. The issue of this Development Consent does not certify compliance with the
relevant provisions of the Building Code of Australia.

Page 114

[GENO115]



10.

Council Meeting Date: THURSDAY 25 OCTOBER 2018

Approval is given subject to the location of, protection of, and/or any necessary
approved modifications to any existing public utilities situated within or adjacent
to the subject property. Any necessary adjustment or modification of existing
services is to be undertaken in accordance with the requirements of the relevant

authority, at the Developer's expense.
[GEN0135]

Notwithstanding the issue of this development consent, separate consent from
Council under Section 138 of the Roads Act 1993, must be obtained prior to any
works taking place on the road reserve. Applications for consent under Section
138 must be submitted on Council's standard application form and be
accompanied by the required attachments and prescribed fee. Any application

under Section 138 must include details to vegetation removal.
[GEN0245]

The roadworks are to be carried out in accordance with Councils Development

Design and Construction Specifications.
[GEN0265]

The owner is to ensure that the proposed building is constructed in the position
and at the levels as nominated on the approved plans or as stipulated by a
condition of this consent, noting that all boundary setback measurements are
taken from the real property boundary and not from such things as road bitumen

or fence lines.
[GENO0300]

To ensure that the building is provided with a satisfactory level of fire safety the
following works are required:

1) Smoke alarms shall be installed in the ground floor (class 6 portion) and first
floor (class 4 portion) of the building (raised former dwelling ) in accordance
with Part E of the NCC - BCA 2016. A certificate from a licensed electrician
certifying that the smoke alarms have been connected to the consumer
mains power is to be submitted to the nominated PCA prior to the issue of
an occupation certificate.

i)  The ground floor (class 6 portion) and first floor (class 4 portion) of the
building (raised former dwelling ) are to be fire separated in accordance with
Part C of NCC-BCA 2016.

iii) The ground floor load bearing internal walls are to be upgraded where
necessary to achieve the Fire resistance level as required by Specification
C1.1 of the NCC-BCA 2016.

[GENNSO01]

The applicant shall not remove, damage or disturb native vegetation unless

otherwise approved by Council’s General Manager or delegate.
[GENNSO02]

The entire 8031.66 square metre ‘Rehabilitation Zone’ as shown on Figure 6
Designated Regeneration Zones in Habitat Restoration Plan 188 Tweed Coast
Road Chinderah dated June 2018 prepared by Planit Consulting Pty Ltd shall be
described as the ‘Conservation Area’ for the purposes of this consent, to be

protected and managed for conservation purposes in perpetuity.
[GENNSO02]

The Conservation Area shall be subject to a habitat restoration program in

accordance with a site based Habitat Restoration Plan approved by Council.
[GENNSO02]
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11.

12.

13.

Provision of a sealed industrial standard access in accordance with Section A2 -
“Site Access and Parking Code” of Council’s consolidated Tweed Development
Control Plan and Council’'s “Driveway Access to Property - Part 1 ” Design

Specification, extending a minimum of 3.0m inside the subject property.
[GENNSO03]

Provision of a short Channelised right Turn (CHR(S) and short Auxiliary Left Turn
(AUL(S)) on Tweed Coast Road, generally in accordance with Appendix B in the
Traffic Impact Assessment dated 07/12/2017 compiled by Bitzios Consulting and
complying with the Austroads and RMS Guides to Road Design.

[GENNSO03]

This consent grants approval for use of the "existing metal shed" for storage of
machinery (including minor/routine maintenance (oil changes etc)) to be utilised
in the landscape supplies area and nursery. No heavy mechanical work is

permitted onsite.
[GENNSO04]

PRIOR TO ISSUE OF CONSTRUCTION CERTIFICATE

14.

15.

16.

Pursuant to Section 4.17 of the Environmental Planning and Assessment Act,
1979 (as amended) and Clause 97 of the Environmental Planning and Assessment
Regulations, 2000 development consent No. DA05/1416 dated 20/02/2006 and
development consent DA08/1000 dated 01/05/2009 shall be surrendered by
lodgement of the prescribed information suitably executed, PRIOR to the issue of

a Construction Certificate.
[PCC0005]

The developer shall provide 25 car parking spaces including parking for the
disabled (as required) and 12 truck bays in accordance with Tweed Shire Council
Development Control Plan Part A2 - Site Access and Parking Code and AS2890

[PCC0065]

Section 7.11 Contributions

Payment of the following contributions pursuant to Section 7.11 of the Act and the
relevant Contribution Plan.

Pursuant to Clause 146 of the Environmental Planning and Assessment
Regulations, 2000, a Construction Certificate shall NOT be issued by a Certifying
Authority unless all Section 7.11 Contributions have been paid and the Certifying
Authority has sighted Council's "Contribution Sheet" signed by an authorised
officer of Council.

A CURRENT COPY OF THE CONTRIBUTION FEE SHEET ATTACHED TO THIS
CONSENT MUST BE PROVIDED AT THE TIME OF PAYMENT.

These charges include indexation provided for in the Section 7.11 Contribution
Plan and will remain fixed for a period of 12 months from the date of this consent
and thereafter in accordance with the rates applicable in the -current
version/edition of the relevant Section 7.11 Contribution Plan current at the time
of the payment.

A copy of the Section 7.11 contribution plans may be inspected at the Civic and
Cultural Centres, Tumbulgum Road, Murwillumbah and Brett Street, Tweed Heads.
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(@) Tweed Road Contribution Plan:
85.3066 Trips @ $1283 per Trips $65,668.80

($1,137 base rate + $146 indexation)

($43,779.20 has been subtracted from this total as this development is
deemed an 'Employment Generating Development')

CP Plan No. 4
Sectoré 4

(b) Extensions to Council Administration Offices
& Technical Support Facilities

0.216689 ET @ $2187.14 per ET $473.93
($1,759.90 base rate + $427.24 indexation)
CP Plan No. 18

[PCC0215]

A certificate of compliance (CC) under Sections 305, 306 and 307 of the Water
Management Act 2000 is to be obtained from Council to verify that the necessary
requirements for the supply of water and sewerage to the development have been
made with the Tweed Shire Council.

Pursuant to Clause 146 of the Environmental Planning and Assessment
Regulations, 2000, a Construction Certificate shall NOT be issued by a Certifying
Authority unless all Section 64 Contributions have been paid and the Certifying
Authority has sighted Council's "Certificate of Compliance"” signed by an
authorised officer of Council.

BELOW IS ADVICE ONLY

The Section 64 Contributions for this development at the date of this approval
have been estimated as:

Water: 0.3166 ET @ $13,632 = $4,315.90
Sewer: Nil

[PCC0265]
Prior to the issue of a Construction Certificate, a cash bond or bank guarantee
(unlimited in time) shall be lodged with Council for an amount based on 1% of the
value of the (public infrastructure - insert / delete as applicable) works as set out
in Council’s fees and charges at the time of payment.

The bond may be called up at any time and the funds used to rectify any non-
compliance with the conditions of this consent which are not being addressed to
the satisfaction of the General Manager or his delegate.

The bond will be refunded, if not expended, when the final Occupation Certificate
is issued.
[PCCO0275]

In accordance with Section 4.68 of the Environmental Planning and Assessment
Act 1979 (as amended), a Construction Certificate for SUBDIVISION WORKS OR
BUILDING WORKS shall NOT be issued until any Long Service Levy payable
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20.

21.

22.

23.

under Section 34 of the Building and Construction Industry Long Service
Payments Act, 1986 (or where such levy is payable by instalments, the first
instalment of the levy) has been paid (as applicable). Council is authorised to
accept payment. Where payment has been made elsewhere, proof of payment is

to be provided.
[PCC0285]

All fill is to be graded at a minimum of 1% so that it drains to the street or other
approved permanent drainage system and where necessary, perimeter drainage
is to be provided. The construction of any retaining wall or cut/fill batter must at
no time result in additional runoff or ponding occurring within neighbouring
properties.

All earthworks shall be contained wholly within the subject land. Detailed
engineering plans of cut/fill levels and perimeter drainage shall be submitted with
a S68 stormwater application for Council approval.

[PCC0485]

A Traffic Control Plan in accordance with AS1742 and the latest version of the
NSW Government Roads and Maritime Services (RMS) publication "Traffic Control
at Work Sites" shall be prepared by an RMS accredited person and shall be
submitted to the Principal Certifying Authority prior to issue of the Construction
Certificate for Subdivision Works. Safe public access shall be provided at all

times.
[PCC0865]

The proponent shall submit plans and specifications with an application for
construction certificate for the following road works and any associated
subsurface overland flow and piped stormwater drainage structures designed in
accordance with Councils Development Design and Construction specifications.

ROADWORKS

(@) Construction of an intersection layout for the proposed access in
accordance with "Austroads Guide to Road Design" (current version),
including Part 4A - "Unsignalised and Signalised Intersections”, giving
particular attention to sight distance.

The roadworks are to be based on Bitzios Consulting drawing titled ‘Initial
access concept layout’ dated 22 November 2017 version A. The plans are to
be prepared by a qualified practicing civil engineer.

[PCCO0875]

Prior to the issue of a Construction Certificate for subdivision works, the following
detail in accordance with Council's Development Design and Construction
Specifications shall be submitted to the Principal Certifying Authority for
approval.

(@) copies of compliance certificates relied upon

(b) four copies of detailed engineering plans and specifications, prepared in
accordance with Development Design Specification D13 - particularly
Section D13.09. The detailed plans shall include but are not limited to the
following:
o earthworks
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o roadworks/furnishings

o sedimentation and erosion management plans
The Environmental Planning and Assessment Act, 1979 (as amended) makes no
provision for works under the Water Management Act 2000 and Section 138 of the
Roads Act to be certified by an Accredited Certifier.

[PCC0985]

Permanent stormwater quality treatment shall be provided in accordance with the

following:

a) The Construction Certificate Application shall include a detailed Stormwater
Management Plan (SWMP) for the occupational or use stage of the
development prepared in accordance with Annexure B of Councils
Development Design Specification D7 - Stormwater Quality.

b) Permanent stormwater quality treatment shall comply with section 5.5.3 of
the Tweed Urban Stormwater Quality Management Plan and Councils
Development Design Specification D7 - Stormwater Quality.

c) The stormwater and site works shall incorporate water sensitive design
principles and where practical, integrated water cycle management.

d) Specific Requirements to be detailed within the Construction Certificate or
Section 68 stormwater application include:

i. Detailed design plans (Construction Issue) of the proposed stormwater
management devices, including basins shape, invert levels and levels
across the whole development in accordance with Stormwater
Management Plan report, Version 1 submitted by Planit, dated 13/09/2018.

ii. Details of groundwater table location within the plans and interaction with
bio-basin devices.

iii. Reference in the plans to Bioretention Maintenance Plan prepared by
Planit, submitted to Council as a response to further information on
11/09/2018.

iv. Detailed Erosion and Sediment Control plans including staging of
construction of Bioretention basins and/or sediment trapping
raingardens.

[PCC1105]

A Construction Certificate application for works that involve any of the following:

. connection of a private stormwater drain to a public stormwater drain
. installation of stormwater quality control devices
. erosion and sediment control works

will not be approved until prior separate approval to do so has been granted by
Council under Section 68 of the Local Government Act.

a) Applications for these works must be submitted on Council's standard
Section 68 stormwater drainage application form accompanied by the
required attachments and the prescribed fee. The Section 68 Application
must be approved by Council prior to the associated Construction Certificate
being issued.

[PCC1145]
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26.

27.

28.

29.

30.

Erosion and Sediment Control shall be provided in accordance with the following:

(@) The Construction Certificate Application must include a detailed Erosion and
Sediment Control Plan prepared in accordance with Section D7.07 of
Development Design Specification D7 - Stormwater Quality.

(b) Construction phase erosion and sediment control shall be designed,
constructed and operated in accordance with Tweed Shire Council
Development Design Specification D7 - Stormwater Quality and its Annexure
A - “Code of Practice for Soil and Water Management on Construction
Works”.

[PCC1155]

The peak stormwater flow rate that may be discharged from the site, in events of
intensity up to the ARI 100 year design storm, shall be less than pre-development
flow rates as per the Stormwater Management Plan report, Version 1 submitted by
Planit, dated 13/09/2018. This can be achieved by On site stormwater detention

(OSD) utilising above and or below ground storage.
[PCC1165]

An application shall be lodged together with any prescribed fees including
inspection fees and approved by Tweed Shire Council under Section 68 of the
Local Government Act for any water, sewerage, on site sewerage management
system or drainage works including connection of a private stormwater drain to a
public stormwater drain, installation of stormwater quality control devices or
erosion and sediment control works, prior to the issue of a Construction
Certificate.

[PCC1195]
Prior to the issue of a construction certificate the applicant is required to lodge an
application to install/operate an onsite sewerage management system under
Section 68 of the Local Government Act 1993, pay the appropriate fee and be
iIssued with an approval.

Any approval to install an on site sewage treatment and disposal system shall
comply with the recommended on site sewage treatment and disposal method as
detailed in the On-site Sewage Management Assessment for Proposed Nursery,
Landscaping Supplies and Truck Depot Office for 188 Tweed Coast Road,
Chinderah NSW 2487 prepared by HMC Environmental Consulting Pty Ltd dated
April 2018 (Report NO: HMC2018.073) including all recommendations of that
report and any addendum to the report or to the satisfaction of Councils General
Manager or his delegate.

[PCC1285]

Prior to the release of the construction certificate details demonstrating

compliance with the requirements listed below are to be submitted to and

approved by the nominated PCA,;

1) Smoke alarms shall be installed in the ground floor (class 6 portion) and first
floor (class 4 portion) of the building (raised former dwelling ) in accordance
with Part E of the NCC - BCA 2016.

ii)  The ground floor (class 6 portion) and first floor (class 4 portion) of the
building (raised former dwelling ) are to be fire separated in accordance with
Part C of NCC-BCA 2016.

Page 120



31.

32.

33.

34.

35.

Council Meeting Date: THURSDAY 25 OCTOBER 2018

iii) The ground floor load bearing internal walls are to be upgraded where
necessary to achieve the Fire resistance level as required by Specification
C1.1 of the NCC-BCA 2016.

[PCCNSO01]

A detailed plan of any vegetation clearing required to achieve acceptable lines of
sight, within the Tweed Coast Road Reserve is to be submitted and approved by
Councils General Manager or delegate prior to the issue of a Construction
Certificate. An Arborist with a minimum Australian Qualification Framework
(AQF) Level 5 in Aborculture is required to be onsite during any vegetation

removal within the Tweed Coast Road Reserve.
[PCCNSO01]

The applicant shall amend the Habitat Restoration Plan (HRP) 188 Tweed Coast
Road Chinderah dated June 2018 prepared by Planit Consulting Pty Ltd as
follows:

a. Include a revised schedule of timing and program of works based on the
following management phases:

i. Establishment Phase - Minimum of six (6) months
ii. Maintenance Phase - Minimum of five (5) years

b. Include specific details of primary establishment phase works to include all
planting (including minimum 12 week post planting maintenance period),
treatment of all environmental weeds, the installation of all fencing/bollards,
baseline monitoring and reporting.

c. Provide details of permanent fauna friendly fencing around the perimeter of
the habitat restoration area or alternative barrier (i.e. bollards) to restrict
inappropriate access.

d. Include additional shrub and understory species within the planting
schedule of minimum five (5) species per habit to improve structure and
diversity of the planting module within the Reconstruction/Revegetation
zone. Species shall be diagnostic of a Swamp sclerophyll forest and/or
Swamp oak floodplain forest of the NSW North Coast, Sydney Basin and
South East Corner bioregions - Endangered Ecological Community. Plant
density shall achieve one (1) native plant per square metre within this zone.

The amended HRP shall be submitted and approved by Council prior to issue of

the first of any construction certificate or prior to commencement of any works

onsite whichever occurs first.

[PCCNS02]

Stormwater infrastructure shall be designed in a manner that minimises

encroachment within the Conservation Area.
[PCCNS02]

The boundary of the Conservation Area and alignment of tree protection fencing
along that boundary shall be shown on all relevant civil engineering plans. Tree
protection fencing shall be of specifications generally in accordance with
Australian Standard AS4970:2009 Protection of trees on development sites unless

otherwise approved by Council’s General Manager or delegate.
[PCCNS02]

Prior to the issue of a construction certificate the Applicant shall obtain a building
information certificate from Council for existing structure nominated as “metal
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36.

37.

shed” on the submitted plans. The application for building certificate shall be

lodged with council within 30 days of receiving this consent accompanied by the

following information:

a) Areport prepared by a certified Structural Engineer, detailing the structural
adequacy of the building.

[PCCNS02]

The existing dwelling within the subject site is proposed to have some additions
to accommodate the nursery retail. The dwelling floor would have to be raised to
the minimum habitable floor level of 3.8m AHD. This level is to be shown at

detailed design / construction certificate stage of the development.
[PCCNSO03]

The Stormwater Management Plan report, Version 1 submitted by Planit, dated
13/09/2018 proposes minimal earthworks for the site with excavation depths of no
more than 1m and minor potential filling of the site. Council’s DCP A3 states that
commercial lots in this vicinity may be filled to a maximum height of 2.2m AHD. If
at detailed design/ construction certificate stage, filling of the commercial lot is

proposed, the maximum level of the filling has to comply with Council’s DCP A3.
[PCCNS04]

PRIOR TO COMMENCEMENT OF WORK

38.

39.

40.

The proponent shall accurately locate and identify any existing sewer main,
stormwater line or other underground infrastructure within or adjacent to the site
and the Principal Certifying Authority advised of its location and depth prior to
commencing works and ensure there shall be no conflict between the proposed

development and existing infrastructure prior to start of any works.
[PCWO0005]

Prior to commencement of work all actions or prerequisite works required at that
stage, as required by other conditions or approved Management Plans or the like,

shall be installed/operated in accordance with those conditions or plans.
[PCWO0015]

The erection of a building in accordance with a development consent must not be

commenced until:

(@) a construction certificate for the building work has been issued by the
consent authority, the council (if the council is not the consent authority) or
an accredited certifier, and

(b) the person having the benefit of the development consent has:

(i) appointed a principal certifying authority for the building work, and
(i) notified the principal certifying authority that the person will carry out
the building work as an owner-builder, if that is the case, and

(c) the principal certifying authority has, no later than 2 days before the building
work commences:

() notified the consent authority and the council (if the council is not the
consent authority) of his or her appointment, and

(i) notified the person having the benefit of the development consent of
any critical stage inspections and other inspections that are to be
carried out in respect of the building work, and

(d) the person having the benefit of the development consent, if not carrying out
the work as an owner-builder, has:

(i) appointed a principal contractor for the building work who must be the
holder of a contractor licence if any residential work is involved, and
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(i) notified the principal certifying authority of any such appointment, and
(ili) unless that person is the principal contractor, notified the principal
contractor of any critical stage inspection and other inspections that are

to be carried out in respect of the building work.
[PCWO0215]

Prior to work commencing, a "Notice of Commencement of Building or
Subdivision Work and Appointment of Principal Certifying Authority” shall be

submitted to Council at least 2 days prior to work commencing.
[PCWO0225]

Residential building work:

(@) Residential building work within the meaning of the Home Building Act 1989
must not be carried out unless the principal certifying authority for the
development to which the work relates (not being the council) has given the
council written notice of the following information:

(i) in the case of work for which a principal contractor is required to be

appointed:

* in the name and licence number of the principal contractor, and

* the name of the insurer by which the work is insured under Part 6
of that Act,

(i) inthe case of work to be done by an owner-builder:
* the name of the owner-builder, and
* if the owner-builder is required to hold an owner builder permit
under that Act, the number of the owner-builder permit.

(b) If arrangements for doing the residential building work are changed while the
work is in progress so that the information notified under subclause (1)
becomes out of date, further work must not be carried out unless the
principal certifying authority for the development to which the work relates
(not being the council) has given the council written notice of the updated

information.
[PCWO0235]

A temporary builder's toilet is to be provided prior to commencement of work at
the rate of one closet for every 15 persons or part of 15 persons employed at the
site. Each toilet provided must be:

(@) astandard flushing toilet connected to a public sewer, or

(b) ifthatis not practicable, an accredited sewage management facility approved
by the council

[PCW0245]

Where prescribed by the provisions of the Environmental Planning and

Assessment Regulation 2000, a sign must be erected in a prominent position on

any site on which building work, subdivision work or demolition work is being

carried out:

(@) showing the name, address and telephone number of the principal certifying
authority for the work, and

(b) showing the name of the principal contractor (if any) for any building work
and a telephone number on which that person may be contacted outside
working hours, and

(c) stating that unauthorised entry to the site is prohibited.
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45.

46.

47.

48.

Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has
been completed.

[PCWO0255]

It is a condition of this approval that, if an excavation extends below the level of
the base of the footings of a building on an adjoining allotment of land or is likely
to effect the integrity of the adjoining land, the person causing the excavation to
be made must comply with the following:
(@) The person must, at the person's own expense:
(i) preserve and protect the building / property from damage; and
(i) if necessary, underpin and support the building in an approved manner.
(b) The person must, at least 7 days before excavating below the level of the
base of the footings of a building on an adjoining allotment of land, give
notice of intention to do so to the owner of the adjoining allotment of land
and furnish particulars to the owner of the proposed work.
[PCWO0765]
Road works in accordance with a development consent must not be commenced
until:
(@) a Construction Certificate for the subdivision work has been issued in
accordance with Councils Development Construction Specification C101 by:
() the Consent Authority, or

(b) the person having the benefit of the development consent:

(i) has appointed a Principal Certifying Authority,

(i) has appointed a Certifying Engineer to certify the compliance of the

completed works.
The Certifying Engineer shall be a Professional Engineer (Civil) with
National Engineering Register (NER) or a Registered Surveyor.
Documentary evidence is to be provided to Council demonstrating
currency of the above accreditation, and

(ili) has notified the Consent Authority of the appointment,

(iv) a sign detailing the project and containing the names and contact
numbers of the Developer, Contractor and Certifying Engineer and
Community Liaison Officer is erected and maintained in a prominent
position at the entry to the site in accordance with Councils
Development Design and Construction Specifications. The sign is to
remain in place until the Subdivision Certificate is issued, and

(c) the person having the benefit of the development consent has given at least
2 days' notice to the council of the person's intention to commence the
roadworks.

[PCW0815]

The Proponent shall provide to the PCA copies of Public Risk Liability Insurance

to a minimum value of $10 Million for the period of commencement of works until

the completion of the Defects Liability Period for the Subdivision works.
[PCWO0835]

Prior to commencement of work on the site all erosion and sedimentation control
measures are to be installed and operational including the provision of a "shake
down" area, where required. These measures are to be in accordance with the
approved erosion and sedimentation control plan and adequately maintained
throughout the duration of the development.
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[PCW0985]

All roof waters are to be disposed of through properly jointed pipes to the street
gutter, interallotment drainage or to the satisfaction of the Principal Certifying
Authority. All PVC pipes to have adequate cover and installed in accordance with
the provisions of AS/NZS3500.3.2. Note All roof water must be connected to an
interallotment drainage system where available. A detailed stormwater and
drainage plan is to be submitted to and approved by the Principal Certifying

Authority prior to commencement of building works.
[PCW1005]

A Community Liaison Officer is to be nominated prior to the commencement of
works. The community officer's details and contact number are to be displayed
on the project sign at the works. The Officer is expected to communicate and

address any complaints from the public in a professional and timely manner.
[PCWNS01]

Tree protection fencing shall be installed in accordance with Australian Standard
AS4970:2009 Protection of trees on development sites and approved civil
engineering plans around the boundary of the Conservation Area prior to

commencement of works on site.
[PCWNS02]

Prior to commencement of work the applicant must provide evidence of a
contractual agreement made between the applicant and an ecological restoration
contractor (Minimum Certificate IV in Conservation and Land Management) to
implement and complete all establishment and maintenance phase works

specified in the approved Habitat Restoration Plan.
[PCWNS02]

DURING CONSTRUCTION

53.

54,

55.

All proposed works are to be carried out in accordance with the conditions of
development consent, any approved Management Plans, approved Construction

Certificate, drawings and specifications.
[DUR0005]

Should any Aboriginal object or cultural heritage (including human remains) be
discovered all site works must cease immediately and the Tweed Byron Local
Aboriginal Land Council (TBLALC) Aboriginal Sites Officer (on 07 5536 1763) are
to be notified. The find is to be reported to the Office of Environment and Heritage.
No works or development may be undertaken until the required investigations
have been completed and any permits or approvals obtained, where required, in

accordance with the National Parks and Wildlife Act, 1974.
[DUR0025]

Commencement of work, including the switching on and operation of plant,
machinery and vehicles is limited to the following hours, unless otherwise
permitted by Council:

Monday to Saturday from 7.00am to 6.00pm

No work to be carried out on Sundays or Public Holidays

The proponent is responsible to instruct and control subcontractors regarding
hours of work.

[DUR0205]
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All reasonable steps shall be taken to muffle and acoustically baffle all plant and
equipment. In the event of complaints from the neighbours, which Council deem
to be reasonable, the noise from the construction site is not to exceed the
following:

A. Short Term Period - 4 weeks.

Laeg, 15 min NOise level measured over a period of not less than 15 minutes
when the construction site is in operation, must not exceed the background
level by more than 20dB(A) at the boundary of the nearest likely affected
residence.

B. Long term period - the duration.

Laeq, 15 min NOiSe level measured over a period of not less than 15 minutes
when the construction site is in operation, must not exceed the background
level by more than 15dB(A) at the boundary of the nearest affected residence.

[DUR0215]

All building work (other than work relating to the erection of atemporary building)
must be carried out in accordance with the requirements of the Building Code of
Australia (as in force on the date the application for the relevant construction

certificate was made).
[DUR0375]

Building materials used in the construction of the building are not to be deposited
or stored on Council's footpath or road reserve, unless prior approval is obtained

from Council.
[DUR0395]

The Principal Certifying Authority is to be given a minimum of 48 hours notice
prior to any critical stage inspection or any other inspection nominated by the
Principal Certifying Authority via the notice under Section 6.6 of the

Environmental Planning and Assessment Act 1979.
[DUR0405]

It is the responsibility of the applicant to restrict public access to the construction
works site, construction works or materials or equipment on the site when
construction work is not in progress or the site is otherwise unoccupied in
accordance with WorkCover NSW requirements and Work Health and Safety
Regulation 2011.

[DUR0415]

The finished floor level of the building should finish not less than 225mm above

finished ground level.
[DUR0445]

All demolition work is to be carried out in accordance with the provisions of
Australian Standard AS 2601 "The Demolition of Structures” and to the relevant
requirements of the WorkCover NSW, Work Health and Safety Regulation 2011.

The proponent shall also observe the guidelines set down under the Department of
Environment and Climate Change publication, “ A Renovators Guide to the Dangers
of Lead” and the Workcover Guidelines on working with asbestos.

[DUR0645]
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No soil, sand, gravel, clay or other material shall be disposed of off the site without
the prior written approval of Tweed Shire Council's General Manager or his

delegate.
[DUR0985]

The surrounding road carriageways are to be kept clean of any material carried
onto the roadway by construction vehicles. Any work carried out by Council to
remove material from the roadway will be at the Developers expense and any such

costs are payable prior to the issue of an Occupation Certificate.
[DUR0995]

All work associated with this approval is to be carried out so as not to impact on
the neighbourhood, adjacent premises or the environment. All necessary
precautions, covering and protection shall be taken to minimise impact from:

o Noise, water or air pollution.

o Dust during filling operations and also from construction vehicles.

o Material removed from the site by wind.
[DUR1005]

The burning off of trees and associated vegetation felled by clearing operations
or builders waste is prohibited. Such materials shall either be recycled or
disposed of in a manner acceptable to Councils General Manager or his delegate.

[DUR1015]
All works shall be carried out in accordance with Councils Acid Sulfate Soils
Management Plan for Minor Works. A signed copy of this Management Plan shall

be submitted to Council prior to the commencement of works.
[DUR1075]

All hazardous and/or dangerous goods shall be handled and stored in a
designated area away from stormwater drains. The designated area is to be:

(@) Roofed;
(b) Provided with a sealed floor; and

Bunded so as to hold 110% of the total quantity of goods stored. Bunded area(s)

shall not be flood-liable and shall be provided with pump out facilities.
[DUR1635]

Access to the building for people with disabilities shall be provided and
constructed in accordance with the requirements of Section D of the Building
Code of Australia. Particular attention is to be given to the deemed-to-satisfy

provisions of Part D-3 and their requirement to comply with AS1428.
[DUR1685]

Where a building or part of a building is required, under the provisions of Section
D of the Building Code of Australia, to be accessible to permit use by people with
disabilities, prominently displayed signs and symbols shall be provided to identify
accessible routes, areas and facilities. The signage, including Braille or tactile
signage, should be installed in accordance with the relevant provisions of the
Building Code of Australia and achieve the minimum design requirements
provided under AS1428.

[DUR1695]
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Where access for people with disabilities is required to be provided to a building,
sanitary facilities for the use of the disabled must also be provided in accordance

with the provisions Part F-2 of the Building Code of Australia.
[DUR1705]

Pursuant to the provisions of the Disability Discrimination Act, 1992
(Commonwealth) the design of the proposed development shall facilitate access
for the disabled in accordance with the relevant provisions of AS1428- Design for
Access and Mobility.

[DUR1725]

Where the construction work is on or adjacent to public roads, parks or drainage
reserves the development shall provide and maintain all warning signs, lights,
barriers and fences in accordance with AS 1742 (Manual of Uniform Traffic Control
Devices). The contractor or property owner shall be adequately insured against
Public Risk Liability and shall be responsible for any claims arising from these

works.
[DUR1795]

Before the commencement of the relevant stages of road construction, pavement
design detail including reports from a Registered NATA Consultant shall be
submitted to Council for approval and demonstrating.

(@) That the pavement has been designed in accordance with Tweed Shire
Councils Development Design Specification, D2.

(b) Thatthe pavement materials to be used comply with the specifications tabled
in Tweed Shire Councils Construction Specifications, C242-C245, C247,C248
and C255.

(c) That site fill areas have been compacted to the specified standard.

(d) That supervision of Bulk Earthworks has been to Level 1 and frequency of
field density testing (including trenches for services) has been completed in
accordance with Table 8.1 of AS 3798-2007.

[DUR1805]

During the relevant stages of road construction, tests shall be undertaken by a

Registered NATA Geotechnical firm. Areportincluding copies of test results shall

be submitted to the PCA prior to the placement of the wearing surface

demonstrating:

(@) Thatthe pavement layers have been compacted in accordance with Councils
Development Design and Construction Specifications.

(b) That pavement testing has been completed in accordance with Table 8.1 of
AS 3798 including the provision of a core profile for the full depth of the
pavement.

[DUR1825]

Any damage caused to public infrastructure (roads, footpaths, water and sewer

mains, power and telephone services etc) during construction of the development

shall be repaired in accordance with Councils Development Design and

Construction Specifications prior to any use or occupation of the buildings.

Should any restoration works be deemed unsatisfactory and require further work

by Council, then it is expected that the applicant will reimburse Council the costs

of such works.
[DUR1875]
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Tweed Shire Council shall be given a minimum 24 hours notice to carry out the
following compulsory inspections in accordance with Tweed Shire Council
Development Control Plan, Part A5 - Subdivision Manual, Appendix D. Inspection
fees are based on the rates contained in Council's current Fees and Charges:

Roadworks

(@) Pre-construction commencement erosion and sedimentation control
measures

(b) Completion of earthworks

(c) Excavation of subgrade

(d) Pavement - sub-base

(e) Pavement - pre kerb

(f) Pavement - pre seal

(g) Pathways, footways, cycleways - formwork/reinforcement
(h) Final Practical Inspection - on maintenance

(i) Off Maintenance inspection

Council's role is limited to the above mandatory inspections and does NOT
include supervision of the works, which is the responsibility of the Developers
Supervising Consulting Engineer.

The EP&A Act, 1979 (as amended) makes no provision for works under the Water
Management Act 2000 to be certified by an "accredited certifier".

The fee for the abovementioned inspections shall be invoiced upon completion of
all subdivision works, and subject to the submission of an application for a

'Subdivision Works Compliance Certificate'.
[DUR1895]

The developer/contractor is to maintain a copy of the development consent and
Construction Certificate approval including plans and specifications on the site at
all times.

[DUR2015]
The works are to be completed in accordance with Tweed Shire Councils
Development Control Plan, Part A5 - Subdivision Manual and Designh &
Construction Specifications, including variations to the approved drawings as
may be required due to insufficient detail shown on the drawings or to ensure that

Council policy and/or good engineering practices are achieved.
[DUR2025]

The builder must provide an adequate trade waste service to ensure that all waste
material is suitably contained and secured within an area on the site, and removed
from the site at regular intervals for the period of construction/demolition to

ensure no material is capable of being washed or blown from the site.
[DUR2185]

Appropriate arrangements to the satisfaction of Council's General Manager or his
delegate shall be provided for the storage and removal of garbage and other waste

materials.
[DUR2205]

Regular inspections shall be carried out by the Supervising Engineer on site to
ensure that adequate erosion control measures are in place and in good condition
both during and after construction.
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Additional inspections are also required by the Supervising Engineer after each
storm event to assess the adequacy of the erosion control measures, make good
any erosion control devices and clean up any sediment that has left the site or is
deposited on public land or in waterways.

This inspection program is to be maintained until the maintenance bond is
released or until Council is satisfied that the site is fully rehabilitated.

[DUR2375]

The site shall not be dewatered, unless written approval to carry out dewatering
operations is received from the Tweed Shire Council General Manager or his

delegate.
[DUR2425]

During construction, a “ Satisfactory Inspection Report” is required to be issued
by Council for all s68h2 permanent Stormwater Quality Control Devices, prior to
backfilling. The proponent shall liaise with Councils Engineering Division to

arrange a suitable inspection.
[DUR2445]

Council is to be given 24 hours notice for any of the following inspections prior to

the next stage of construction:

(@) internal drainage, prior to slab preparation;

(b) water plumbing rough in, and/or stackwork prior to the erection of brick work
or any wall sheeting;

(c) external drainage prior to backfilling.

(d) completion of work and prior to occupation of the building.
[DUR2485]

Plumbing

(@) A plumbing permitis to be obtained from Council prior to commencement of
any plumbing and drainage work.

(b) The whole of the plumbing and drainage work is to be completed in
accordance with the requirements of the Plumbing Code of Australia and
AS/NZS 3500.

[DUR2495]

Back flow prevention devices shall be installed wherever cross connection occurs
or is likely to occur. The type of device shall be determined in accordance with
AS 3500.1 and shall be maintained in working order and inspected for operational
function at intervals not exceeding 12 months in accordance with Section 4.7.2 of
this Standard.

[DUR2535]

Overflow relief gully is to be located clear of the building and at a level not less
than 150mm below the lowest fixture within the building and 75mm above finished

ground level.
[DUR2545]

All new hot water installations shall deliver hot water at the outlet of sanitary
fixtures used primarily for personal hygiene purposes at a temperature not
exceeding:-

* 45°C for childhood centres, primary and secondary schools and nursing
homes or similar facilities for aged, sick or disabled persons; and
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* 50°C in all other classes of buildings.

A certificate certifying compliance with the above is to be submitted by the
licensed plumber on completion of works.

[DUR2555]

Any vegetation removal undertaken within The Tweed Coast Road Reserve, shall
be carried out in accordance with the approved vegetation removal plans for the

Tweed Coast Road Reserve.
[DURNSO1]

Following completion of vegetation removal/trimming within the Tweed Coast
Road Reserve the work area is to be restored level with the surrounding verge

area after the works
[DURNSO01]

In the event that any threatened species, populations, ecological communities or
their habitats not addressed as part of the development application are
discovered/encountered during operations appropriate Plans of Management for
those species must be prepared to the satisfaction of the General Manager or
delegate and/or if required the NSW Department of Environment and Heritage. No
further site clearing will take place until any respective Plan(s) of Management

is/are approved.
[DURNSO01]

Tree protection fencing shall remain in place for the duration of the construction

phase unless otherwise approved by Council’s General Manager or delegate.
[DURNSO01]

Works shall be undertaken in accordance with the approved Habitat Restoration

Plan
[DURNSO1]

PRIOR TO ISSUE OF OCCUPATION CERTIFICATE

95.

96.

97.

98.

Prior to any use or occupation of the buildings, all works/actions/inspections etc
required at that stage by other conditions or approved management plans or the

like shall be completed in accordance with those conditions or plans.
[POC0005]

A person must not commence occupation or use of the whole or any part of a new
building or structure (within the meaning of Section 6.9 and 6.10 unless an
occupation certificate has been issued in relation to the building or part

(maximum 25 penalty units).
[POC0205]

The building is not to be occupied or a final occupation certificate issued until a
fire safety certificate has been issued for the building to the effect that each
required essential fire safety measure has been designed and installed in

accordance with the relevant standards.
[POC0225]

A final occupation certificate must be applied for and obtained within 6 months of
any Interim Occupation Certificate being issued, and all conditions of this consent
must be satisfied at the time of issue of a final occupation certificate (unless

otherwise specified herein).
[POCO0355]
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Redundant road pavement, kerb and gutter or foot paving including any existing
disused vehicular laybacks/driveways or other special provisions shall be
removed and the area reinstated to match adjoining works in accordance with
Councils Development Design and Construction Specifications.

[POC0755]
Upon completion of the road works, Work as Executed plans are to be provided
to Council in accordance with Councils Development Design Specification D13.

The plans are to be endorsed by a Registered Surveyor OR Consulting Engineer
certifying that the plans accurately reflect the work as executed.

Note: Where works are carried out by Council on behalf of the developer it is the
responsibility of the DEVELOPER to prepare and submit works-as-executed
plans.

[POC0765]

Council's standard "Asset Creation Form" shall be completed (including all
guantities and unit rates) and submitted to Council. Written approval from
Councils General Manager or his delegate must be issued prior to the issue of an

Occupation Certificate.
[POC0865]

Prior to the issue of an Occupation Certificate, the applicant shall produce a copy
of the “Satisfactory Inspection Report” issued by Council for all s68h2 permanent

Stormwater Quality Control Devices.
[POC0985]

Prior to the occupation of any building and prior to the issue of any occupation
certificate approval to operate the on-site sewage management facility under

Section 68 of the Local Government Act 1993 shall be obtained from Council.
[POC1040]

Prior to the occupation or use of any building and prior to the issue of any
occupation certificate, including an interim occupation certificate a final
inspection report is to be obtained from Council in relation to the plumbing and

drainage works.
[POC1045]

Prior to the issue of a final Occupation Certificate, all conditions of consent are to

be met.
[POC1055]

At a minimum, all establishment phase habitat restoration works shall be
completed to a level specified in the approved Habitat Restoration Plan prior to
the issue of the first of any occupation certificate or commencement of use of the
development whichever occurs first. The habitat restoration works shall be
maintained at all times to the satisfaction of the Council’s General Manager or

delegate.
[POCNSO01]

Prior to any use or occupation of the buildings a defect liability bond (in cash or
unlimited time Bank Guarantee) shall be lodged with Council.

The bond shall be based on 5% of the value of the public infrastructure works -
road works (minimum as tabled in Council's fees and charges current at the time
of payment) which will be held by Council for a period of 6 months from the date
of issue of the final Occupation Certificate.

Page 132



108.

109.

110.

USE
111.

112.

113.

Council Meeting Date: THURSDAY 25 OCTOBER 2018

Itis the responsibility of the proponent to apply for refund following the remedying

of any defects arising within the 6 month period.
[POCNS01]

Any damage to property (including pavement damage) is to be rectified to the
satisfaction of the General Manager or his delegate PRIOR to any use or
occupation of the buildings. Any work carried out by Council to remove material

from the roadway will be at the Developers expense.
[POCNS02]

Prior to any use or occupation of the buildings, the applicant must also apply to
Council for a Compliance Certificate for Subdivision Works. This may require
obtaining individual Compliance Certificates for various civil works components
such as (but not limited to) the following:

(@) Roadworks

Note:

All compliance certificate applications for the roadworks must be accompanied
by documentary evidence from the developers Certifying Engineer, certifying that
the specific work for which a certificate is sought has been completed in
accordance with the terms of the development consent, the construction
certificate, Tweed Shire Council’s Development Control Plan Part A5 -
Subdivisions Manual and Councils Development Design and Construction

Specifications.
[POCNSO03]

The six (6) months Defects Liability Period commences upon approval of the

Occupation Certificate or use of hte development (including interim).
[POCNS04]

The use to be conducted so as not to cause disruption to the amenity of the

locality, particularly by way of the emission of noise, dust and odours or the like.
[USE0125]

All externally mounted air conditioning units and other mechanical plant or
equipment are to be located so that any noise impact due to their operation which
may be or is likely to be experienced by any neighbouring premises is minimised.
Notwithstanding this requirement all air conditioning units and other mechanical
plant and or equipment is to be acoustically treated or shielded where considered
necessary to the satisfaction of the General Manager or his delegate such that the
operation of any air conditioning unit, mechanical plant and or equipment does

not result in the emission of offensive or intrusive noise.
[USE0175]

Hours of operation are restricted to the following hours:

Trucks:

* 7.00am to 4.30pm - Mondays to Fridays.

* No movements on Saturdays, Sundays, or Public Holidays.

Other commercial activities:

* 7.00am to 5.00pm - Mondays to Fridays.

* 7.00am to 2.00pm - Saturdays.

* No operations are to be carried out on Sundays or Public Holidays.
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All deliveries and pickups relating to the operations are to occur within the

approved hours.
[USE0185]

All externally mounted artificial lighting, including security lighting, is to be
shielded to the satisfaction of the General Manager or his delegate where
necessary or required so as to prevent the spill of light or glare creating a

nuisance to neighbouring or adjacent premises.
[USE0225]

Upon receipt of a noise complaint that Council deems to be reasonable, the
operator/owner is to submit to Council a Noise Impact Study (NIS) carried out by
a suitably qualified and practicing acoustic consultant. The NIS is to be submitted
to the satisfaction of the General Manager or his delegate. It is to include
recommendations for noise attenuation. The operator/owner is to implement the
recommendations of the NIS within a timeframe specified by Council's authorised

officer.
[USE0245]

The development shall be carried out in accordance with the provisions of the Site
Management Plan for 188 Tweed Coast Road, Chinderah prepared by Planit
Consulting Pty Ltd dated October 2018 (Issue C) except where varied by Council’s

General Manager or delegate or conditions of consent.
[USE0305]

All loading/unloading to take place within the boundary of the subject property.
[USE0525]

With the exception of grease and oil changes and general cleaning, no mechanical
repair work or maintenance of vehicles shall be carried out at the site without the

prior approval of Council’s General Manager or delegate.
[USE0855]

All wastes shall be collected, stored, and disposed of to the satisfaction of the
General Manager or delegate.

[USE0875]
All hazardous and/or dangerous goods shall be stored in accordance with

requirements of SafeWork NSW and Council's General Manager or delegate.
[USE1035]

The following activities are not permitted within the Conservation Area for the life

of the development unless otherwise approved by Council’s General Manager or

delegate

I Clearing, lopping or removal of any native plants, whether existing at the date
of this approval or planted pursuant to conditions of this consent

ii.  Erection of any fixtures or improvements, including buildings or structures

iii.  Construction of any trails or paths;

iv. Depositing of any fill, soil, rock, rubbish, ashes, garbage, waste or other
material foreign to the protected area

v. Keeping or permitting the entry of domestic animals or any other animals
that are not indigenous to the conservation area; and

vi. Performance of any other acts which may have detrimental impact on the

values of the conservation area.
[USENSO01]

Habitat restoration works shall be carried out in accordance with the approved

Habitat Restoration Plan.
[USENSO01]
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The conservation area shall be afforded adequate protection for the life of the

development.
[USENSO01]

The exportation or importation of waste (fill or spoil) from or to the site must be in
accordance with the provisions of the Protection of the Environment Operations
Act 1997, the NSW Environmental Protection Authority (EPA) “Waste

Classification Guidelines”, and any requirements of NSW EPA.
[USENSO01]

Upon receipt of an air pollution/dust complaint that Council deems to be
reasonable, the operator/owner is to submit to Council an Environmental Impact
Study (EIS) carried out by a suitably qualified and practicing environmental
consultant. The EIS is to be submitted to the satisfaction of the General Manager
or his delegate. It is to include recommendations for air pollution/dust attenuation.
The operator/owner is to implement the recommendations of the EIS within a

timeframe specified by Council's authorised officer.
[USENS02]

The truck depot is restricted to a maximum of 12 trucks.
[USENS03]

Page 135



Council Meeting Date: THURSDAY 25 OCTOBER 2018

REPORT:

Applicant: Mr MG O'Keefe and Mrs JM O'Keefe

Owner: Mr Mark G O'Keefe & Mrs Julie M O'Keefe

Location: Lot 1 DP 1091576; No. 188 Tweed Coast Road Chinderah
Zoning: RU2 - Rural Landscape

Cost: $120,000

Background:

This application seeks development consent for a truck depot, plant nursery, rural/landscaping
material supplies, office and alterations to an existing dwelling.

The site is the subject of two (2) development consents being for a depot (DA05/1416) and
storage warehouse of gravel and landscape supplies (DA08/1000).

The consent seeks to significantly expand on both of the approved uses and to obtain approval
for a plant nursery, to extend the existing shed for use as an office ancillary to the plant nursery
and rural landscaping supplies. Should this application be granted consent conditions have
been applied requiring the surrender of DA05/1416 and DAO08/1000 prior to the issue of
construction certificate.

The retail plant nursery area of the proposal will be located in the south eastern corner of the
site directly behind the existing dwelling, with the sales area proposed under the existing
dwelling (which is to be raised).

The truck depot will be located behind this area towards the south-western corner of the site,
behind the existing shed (and proposed office extension).

The landscaping supply bays will be provided towards the northern boundary.

The onsite parking for visitors associated with the retail plant nursery will be located to the east
of the proposed landscaping bays in the location of the area approved under DA05/1416 and
DA08/1000.

It is noted that the physical area approved for use on the site under DA05/1416 and DA08/1000
appears to have significantly increased (gravel pad larger than that approved under the
aforementioned consents has existed onsite since 2009). Though upon inspection of the site
the physical use of areas appeared to be in accordance with the consent, as at the time of
inspection there were no vehicles parked onsite and stockpiled material appeared to be within
the originally approved area. Should the application not be supported by Council compliance
action may be investigated to ensure the site is operation in accordance with the conditions
of development consents DA05/1416 and DA08/1000.
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Figure 1: 2018 aerial imagery, with DA05/1416 plan and current proposed plan overlayed (source: TSC GIS, weave, file for
DAO05/1416 and extract from submitted plans under the subject application)

Truck Depot
The depot will store 12 large vehicles at the rear of the southern portion of the site. This storage

is unrelated to the proposed business onsite. The storage area will be sealed with asphalt.
One (1) staff member is to be employed per truck (12 employees/drivers).

Hours of Operation are:

o Trucks will depart the site at approximately 7:00am and return to the site by 4:30pm,
Monday to Friday;

o No vehicle movements are proposed on Weekends or Public Holidays, in accordance
with EPA noise restrictions.

The submitted Site Management Plan advises that all specialist maintenance and service is
undertaken offsite. Onsite servicing/maintenance activities associated with the truck depot will
include scheduled fluid changes, lubrications (grease and oil changes), general repair works
and cleaning.

Rural/Landscaping Material Supplies and Plant Nursery

The retail operations onsite will include the proposed rural landscaping material supply business

and plant nursery. The plant nursery will be established within the dedicated locations in the

south-eastern corner of the site as outlined below. It is intended to sell plants grown on benches

and onsite. Further details are as follows;

o 42 landscaping supply storage bays for the storing of stockfeed, grains, seeds, fertilizes,
soils, mulches, aggregates, potting mixes and other landscape supplies;

o 25 vehicle parking bays for visitors and staff;

o 4 plant nursery designated areas for the storage of plants on benches sold to the public,
and
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o Two (2) staff members are proposed to be employed between the nursery and landscape
supplies

Hours of operations are proposed:

7:00am to 5:00pm during the week and 7:00am to 2:00pm on Saturday;

o Customers are expected to arrive 7.00am to 5.00pm Monday to Friday and 7.00am to
2.00pm Saturday.

o Public Holidays are not included for the sale operations.

Office Extension/shed

The office premises include the alterations and additions to the existing metal shed located
on the site towards the south side boundary. The proposed area of the office premises is 37m?
and includes a disabled rest room within the south-eastern comer of the extension. The office
will be used for administrative, clerical and technical pursuits of the proposed rural
landscaping material supplies and plant nursery use of the site.

The existing shed is be used for the storage of machinery used onsite and for minor
maintenance activities such has oil changes and cleaning etc. (as advised above no other
mechanical maintenance work is proposed onsite).

Notwithstanding the above, it is noted that following a review of Councils available records no
consent for the existing shed could be located. The applicant advised that the shed was
constructed with the understanding that the structure was exempt under the (Exempt and
Complying Development Code) 2008 (SEPP (E&C) 2008). However, the shed does not meet
the requirements under the SEPP (E&C) 2008 as a “farm building” as the site is not used for
agricultural purposes and the shed is exceeds the size for a “shed” other than a “farm building”
to be classed as exempt development.

Accordingly, this consent will approve the use of the shed for the storage of machinery and
equipment associated with the use of the site as a nursery and landscape supplies. A Building
Information Certificate will be required in lieu of a Construction Certificate. Conditions with
this regard have been applied.

Alterations and Additions to Dwelling House

It is proposed to raise the existing Dwelling House to utilise the new undercroft area of the
residence for the selling of plants to customers on benches including a sales counter. A new
concrete slab and posts are proposed for this area.

Site Details:

The site is known as No. 188 Tweed Coast Road, Chinderah. The allotment has a total area of
1.832ha and a 130m frontage to Tweed Coast Road.

The site has and existing approved use for the purposes of a whole use of site for storage
warehouse of gravel and landscape supplies.

The site is surrounded by a variety of uses such as rural residential living, the Chinderah Golf
Course and Noble Lakes Golf Course to the east. Agricultural activities are located to the south
of the subject site with the Chinderah Industrial estate being located less than 1km to the north.
TSC Sewage treatment works is located to the west of the subject site.
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Figure 2: Aerial Imagery (source: TSC GIS, weave)

Development history:

DA05/1416:

DA08/1000:

depot and associated earthworks at then current Lot B DP 33290, No. 188
Tweed Coast Road Chinderah

Depot was approved for storage of 2 trucks a trailer excavator and bobcat —
extracted from 2005 DA 79C Assessment report. The application was assess
to allow the storage of 4 large vehicles within the onsite depot.

use of site for storage warehouse of gravel and landscape supplies at Lot 1
DP 1091576; No. 188 Tweed Coast Road, Chinderah

The addition of a small, ancillary wholesale operation incorporating
gravel and landscape supplies relative to the applicant's earthmoving
and landscaping business

Placement and storage of excess fill and landscape materials (namely
mulch and bush rock) in his ownership at the end of projects
Distribution of the materials to retail operators for sale or for use in
future projects

No retail operations

Up to 200m3 Materials to be stored will be located on the authorised fill
pad with permanent installation of sedimentation and erosion control
measures in order to contain any loose materials

During the assessment of DA08/1000 is was noted that the middle of
the site was cleared of vegetation between 2001 and 2004. The current
owners stated that they had cleared vegetation from June 12-15, 2004
prior to the TPO becoming operative 7 July 2004.
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Councils then ecologist advised the following:

“The site is mapped under the Tweed Vegetation Management
Strategy 2004 as being of very high ecological value and to be
covered with Broad-leaved Paperbark / Swamp She-oak Closed
Forest to Woodland, listed as an Endangered ecological
Community under the Threatened Species Conservation Act. This
original vegetation has been cleared apparently prior to the
introduction of the 2004 Tree Preservation Order, although
vegetation remains as a buffer around the boundary of the site and
should be retained for both ecological and visual reasons.

The main ecological issues relevant to the site and proposal are to
ensure adequate erosion and sediment control is provided and to
avoid any clearing or damage to remaining vegetation on the site,
including anything that would alter the hydrological regime for
wetland dependent vegetation. No earthworks are proposed
(apart from those required for entry roadworks in accordance with
Engineering comments), these aspects may be adequately
conditioned”.

DA08/1000.01: amendment to Development Consent DA08/1000 for use of site for
storage warehouse of gravel and landscape supplies
DA08/1000.01 was lodged with Council 09/07/2010
The application was withdrawn as the proposed modification was not
classed as substantially the same development. It appears that vehicles
were being stored onsite which were not in accordance with the
conditions issued under DA08/1000. The following is an extract from
the file:

“the Section 96 application would be withdrawn as the scope of the
amendments was clearly beyond the original consent. The
applicant would need to provide further detail in a future
development application should they wish to proceed with
amendments to operations on site.

The applicant expressed a desire to obtain further information from
Council in relation to TRCP charges, the draft LEP zoning and the
removal of fallen and unstable trees on the boundary of the
property that may constitute a hazard for cattle grazing and fencing
on an adjacent property.

It was concluded that the applicant would initially submit further
correspondence to Council in order to withdraw DA08/1000.01".

The application was considered by the following units:

Development Assessment;

Building;

Environmental Health (including OSSM);
Development Engineering;

Water and Waste Water Engineering;
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Natural Resource Management;
Flooding and Stormwater Engineering; and
Traffic Engineering

No objections were raised, subject to appropriate conditions being applied.

The subject application was advertised and notified for a period of 14 days from 21 February
2018 to 7 March 2018. During this period, 9 submissions were received. Four of these
submissions were received after the submission period closed, two of the submissions were
from the same objectors. Further details and response to the submissions is provided further

within this report.

The estimated cost of works for the subject application is $120,000.
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SITE DIAGRAM:
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AERIAL:
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ZONING:
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DEVELOPMENT/ELEVATION PLANS:
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Considerations under Section 4.15 of the Environmental Planning and Assessment Act

1979:

(@)

(i)

The provisions of any environmental planning instrument

Tweed Local Environmental Plan 2014

Clause 1.2 — Aims of the Plan

The aims of this plan as set out under Section 1.2 of this plan are as follows:

(1) This Plan aims to make local environmental planning provisions for land in
Tweed in accordance with the relevant standard environmental planning
instrument under section 33A of the Act.

(2) The particular aims of this Plan are as follows:

(@)

(b)

(€)

(d)

(€)

(f)

(¢))

(h)

to give effect to the desired outcomes, strategic principles, policies and
actions contained in the Council's adopted strategic planning
documents, including, but not limited to, consistency with local
indigenous cultural values, and the national and international
significance of the Tweed Caldera,

to encourage a sustainable, local economy, small business,
employment, agriculture, affordable housing, recreational, arts, social,
cultural, tourism and sustainable industry opportunities appropriate to
Tweed Shire,

to promote the responsible sustainable management and conservation
of Tweed’s natural and environmentally sensitive areas and waterways,
visual amenity and scenic routes, the built environment, and cultural
heritage,

to promote development that is consistent with the principles of
ecologically sustainable development and to implement appropriate
action on climate change,

to promote building design which considers food security, water
conservation, energy efficiency and waste reduction,

to promote the sustainable use of natural resources and facilitate the
transition from fossil fuels to renewable energy,

to conserve or enhance the biological diversity, scenic quality,
geological and ecological integrity of the Tweed,

to promote the management and appropriate use of land that is
contiguous to or interdependent on land declared a World Heritage site
under the Convention Concerning the Protection of World Cultural and
Natural Heritage, and to protect or enhance the environmental
significance of that land,
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(i)
@)

to conserve or enhance areas of defined high ecological value,

to provide special protection and suitable habitat for the recovery of the
Tweed coastal Koala.

The proposed development is considered to be generally in accordance with the
aims of this plan having regard to its nature, the existing operations of the site and
the fact that the land uses are permissible in the subject zone.

Clause 2.3 — Zone objectives and Land use table

The subject site is mapped as RU2 Rural Landscape under the Tweed Local
Environmental Plan 2014. The objectives of the RU2 zone are identified as follows:

. To encourage sustainable primary industry production by maintaining and
enhancing the natural resource base.

. To maintain the rural landscape character of the land.

. To provide for a range of compatible land uses, including extensive agriculture.

. To provide for a range of tourist and visitor accommodation-based land uses,
including agri-tourism, eco-tourism and any other like tourism that is linked to
an environmental, agricultural or rural industry use of the land.

RU2 assessment as extracted from the SEE:
The proposal is considered to meet the objectives of the RU2 Rural Landscape
zone as follows:

The proposed development in particular the Rural/ Landscaping
Material Supplies is a supporting use for primary industry production,
supplying the local area and surrounds with the sale of stockfeeds,
grains, seeds, fertilizers, soils, gravel, potting mix etc. used in farming,
primary industry production and other non-rural practices.

The proposed development maintains the rural landscape character of
the land and surrounding properties by proposing non-intensive works
on the site, retaining the streetscape amenity of Tweed Coast Road
through existing screening and proposing supporting uses for primary
industry production.

The proposal includes compatible land uses including those that are
permissible with consent within the RU2 Rural Landscape zone
pursuant to TLEP 2014. The proposal includes a Truck Depot, Rural/
Landscaping Material Supplies, Plant Nursery and Office all of which are
permissible uses within a rural and farming nature and are similar to
those surrounding the site. Many surrounding activities also require the
use of haulage and heavy vehicle use/storage in conjunction with
farming and primary production pursuits, and as such it is considered
that the proposal is cognisant of the rural landscape character of the
land.

The proposed Truck Depot, Rural/ Landscaping Material Supplies, Plant
Nursery and Office does not contravene the desire to provide for a
range of tourist and visitor accommodation-based land uses within the
zone.
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. The retention of the vegetation within the site provides for suitable

screening of the development and therefore the streetscape character
of Tweed Coast Road will be retained.
The proposal represents an efficient, non-intensive and sustainable use
of the land and is consistent with the objectives of the RU2 Rural
Landscape zone. A Truck Depot, Rural/ Landscaping Material Supplies,
Plant Nursery and Office is permissible with consent in the RU2 zone
pursuant to TLEP 2014. The provisions of the applicable clauses of the
TLEP 2014 in relation to the proposal have been assessed and have
been provided further in this report.

The proposed development is for a truck depot, plant nursery, rural/landscaping
material supplies, office (ancillary to onsite uses: plant nursery and
rural/landscaping material supplies) and alterations to existing dwelling.

The TLEP 2014 definitions of the proposed development are as follows, all uses are
permissible with consent.

Truck depot means a building or place used for the servicing and parking of trucks,
earthmoving machinery and the like.*

*In accordance with the approved Site Management Plan for 188 Tweed Coast
Road, Chinderah the following condition

plant nursery means a building or place the principal purpose of which is the retalil
sale of plants that are grown or propagated on site or on an adjacent site. It may
include the on-site sale of any such plants by wholesale and, if ancillary to the
principal purpose for which the building or place is used, the sale of landscape and
gardening supplies and equipment and the storage of these items.

Note.

landscaping material supplies means a building or place used for the storage
and sale of landscaping supplies such as soil, gravel, potting mix, mulch, sand,
railway sleepers, screenings, rock and the like.

The subject application which includes an expansion to previous uses as approved
under DA05/1416 (depot and associated earthworks) and DA08/1000 (use of site for
storage warehouse of gravel and landscape supplies), the addition of a plant nursery
and associated office and alterations to an existing dwelling is considered suitable
development for the site for the following reasons:

. The proposed development is permissible with consent on land zoned RU2;

. The development footprint is screened from the Tweed Coast Road; and
adjoining properties which includes dwelling (both approximately 150m at the
closest point from the proposed development), maintaining the existing rural
landscape of the area,;

. The development includes the works which are generally contained with the
existing footprint of the site, see image below, maintaining the existing
character of the area,;
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Figure 3: Proposed plan transposed over aerial imagery (source: Extract from submitted DA Plans and
Aerial Image extracted from TSC GIS, weave)*

*scale for plans and Aerial are not exact

. The hours of the proposed operations are consistent with rural industries;

. The landscaping supplies may assist in rural industries within the area; and

. The proposed conditions of consent are considered to ensure that the
development is compatible with surrounding land uses.

Accordingly, the proposed development is permissible with consent on land zoned
RU2 and is considered suitable development given Clause 2.3 of the LEP.

Clause 4.1 to 4.2A - Principal Development Standards (Subdivision)

Not applicable as no subdivision is proposed.

Clause 4.3 - Height of Buildings

The objectives of this clause are as follows:

(a) to establish the maximum height for which a building can be designed,

(b) to ensure that building height relates to the land’s capability to provide and
maintain an appropriate urban character and level of amenity,

(c) to ensure that taller development is located in more structured urbanised
areas that are serviced by urban support facilities,

(d) to encourage greater population density in less car-dependant urban areas,

(e) to enable a transition in building heights between urban areas comprised of
different characteristics,

(H to limit the impact of the height of a building on the existing natural and built
environment,

(g) to prevent gross overshadowing impacts on the natural and built environment.
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The subject site is mapped as having a maximum building height of 10m. The
proposed development includes lifting the existing dwelling to a height of 7.0m
whilst the existing shed has a maximum height of 7.83m. Accordingly, complies
with clause 4.3.

Clause 4.4 — Floor Space Ratio

Not applicable the subject site is zoned RU2.

Clause 4.6 - Exception to development standards

The subject application does not seek any exception to development standards.

Clause 5.4 - Controls relating to miscellaneous permissible uses

The subject application does not seek consent for any miscellaneous uses.

Clause 5.10 - Heritage Conservation

The subject site is not mapped as being within a Heritage Conservation area.
The site is not mapped under the Aboriginal Cultural Heritage Management Plan.

Clause 5.11 - Bush fire hazard reduction

No bushfire hazard reduction work is proposed. The site is located within land
mapped as bushfire buffer and is comprised of non-combustible materials.

Clause 7.1 — Acid Sulfate Soils

Class 3 Acid Sulfate Soils are identified on the subject site.

The objective of this clause is to ensure that development does not disturb, expose
or drain acid sulfate soils and cause environmental damage.

Council's Environmental Health Officer has reviewed this aspect of the proposed
development and has not returned any objections, subject to compliance with the
Councils Acid Sulfate Soil Management Plan for Minor Works, conditions with this
regard have been applied. As such, the proposed development is considered to
be acceptable having regard to Acid Sulfate Soils.

Clause 7.2 - Earthworks

The objective of this clause is to ensure that earthworks for which development
consent is required will not have a detrimental impact on environmental functions
and processes, neighbouring uses, cultural or heritage items or features of the
surrounding land.

The proposed development application includes earthworks only to establish a
driveway and foundations, the submitted application details no more than 1.0m of
cut is proposed and minor fill for levelling slabs will be required. The proposed
earthworks are consistent with the objectives of Clause 7.2. General conditions
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would apply.

Clause 7.3 — Flood Planning

The objectives of this clause are as follows:

(@) to minimise the flood risk to life and property associated with the use of
land,

(b) to allow development on land that is compatible with the land’s flood
hazard, taking into account projected changes as a result of climate
change,

(c) to avoid significant adverse impacts on flood behaviour and the
environment.

The subject site is mapped as having a design flood level of 3.3m RL, with an
adopted habitable floor level of 3.8m RL and is affected by the Probable Maximum
Flood.

The existing dwelling within the subject site is proposed to have some additions to
accommodate the nursery retail. The dwelling floor would have to be raised to the
minimum habitable floor level of 3.8m AHD, conditions with this regard have been
applied.

Clause 7.4 - Floodplain risk management

Not applicable, the proposed development is not a development type referred to
under Clause 7.4

Clause 7.5 - Coastal risk planning

The subject land is not identified as being subject to coastal risk.

Clause 7.6 - Stormwater Management

The land is zoned RU2. Accordingly, Clause 7.6 is not applicable.
Notwithstanding this, the lawful point of discharge is discussed further within this
report.

Clause 7.8 — Airspace operations

Not applicable — the subject site is not mapped on the Obstacle Limitation Surface
Map or the Procedures for Air Navigation Services Operations Surface Map for the
Gold Coast Airport

Clause 7.9 - Development in areas subject to aircraft noise

Not applicable — the subject site is not mapped within the ANEF contours.

Clause 7.10 - Essential Services

All essential services are made available to the subject site.
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The development includes an On-Site Sewage Management system.

Other Specific Clauses

There are no other clauses specific to the subject application that have not been
considered elsewhere within this report.

North Coast Regional Plan 2036 (NCRP)

In March 2017 the NCRP 2036 was introduced. The NCRP 2036 established the
following vision for the area:

The best region in Australia to live, work and play thanks to its spectacular
environment and vibrant communities

The NCRP 2036 includes 4 overarching goals to achieve the aforementioned
vision:

1 The most stunning environment in NSW

2. Athriving interconnected economy

3. Vibrant and engaged communities

4.  Great housing choices and lifestyle options

The site is mapped as being within the coastal strip.

Consideration of the planning principles, which will guide growth on the North
Coast, is required to be undertaken in determining an application.

Principle 1: Direct growth to identified Urban growth areas

Urban growth areas have been identified to achieve a balance between urban
expansion and protecting coastal and other environmental assets. They help
maintain the distinctive character of the North Coast, direct growth away from
significant farmland and sensitive ecosystems and enable efficient planning for
infrastructure and services.

Assessment:

The site is not nominated within an urban growth area under this plan

Principle 2: Manage the sensitive coastal strip

The coastal strip comprises land east of the planned Pacific Highway alignment
plus the urban areas of Tweed Heads around the Cobaki Broadwater. The coastal
strip is ecologically diverse and contains wetlands, lakes, estuaries, aquifers,
significant farmland, and has areas of local, State, national and international

environmental significance. Much of this land is also subject to natural hazards,
including flooding, coastal inundation, erosion and recession.
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Demand for new urban and rural residential land in this area is high. To safeguard
the sensitive coastal environment, rural residential development will be limited in
this area, and only minor and contiguous variations to urban growth area
boundaries will be considered.

Assessment:

The development site is mapped under this plan as being within the sensitive
coastal strip. The proposed development not considered to impact on a natural
hazards or farmlands.

Principle 3: Provide great places to live and work in a unique environment

Making cities and centres the focus of housing diversity, jobs and activities makes
communities more vibrant and active, reduces pressure on the environment, and
makes it easier for residents to travel to work and access services.

The Plan guides councils in preparing local growth management strategies and
planning proposals to deliver great places to live and work that maximise the
advantages of the North Coast’s unique environment.

Assessment:

Not applicable to the subject site.

The proposed development is considered to comply with the planning principles of
the NCRP 2036, goals and overarching vision of being the best region in Australia
to live, work and play thanks to its spectacular environment and vibrant

communities.

State Environmental Planning Policies

SEPP No. 55 - Remediation of Land

The objectives of SEPP No. 55 is to provide a State wide planning approach to the
remediation of contaminated land and to require that remediation works meet
certain standards and conditions.

SEPP No. 55 requires a consent authority to consider whether land is contaminated
and if contaminated, that it would be satisfied that the land is suitable, in its
contaminated state (or will be suitable after remediation). Further, it advises that if
the land is contaminated and requires remediation, that the consent authority is
satisfied that the land will be remediated before the land is used for that purpose.
In particular it is noted that this SEPP states that a consent authority must not
consent to the carrying out of any development on land unless:

(@) it has considered whether the land is contaminated, and

(b) if the land is contaminated, it is satisfied that the land is suitable in its
contaminated state (or will be suitable, after remediation) for the purpose for
which the development is proposed to be carried out, and
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(c) ifthe land requires remediation to be made suitable for the purpose for which
the development is proposed to be carried out, it is satisfied that the land will
be remediated before the land is used for that purpose.

During the assessment of the application is was apparent that over time the site
operations had increased in comparison to the approved site plan for DA05/1416 and
DA08/1000.

Figure 4: Site plan for DA05/1416 and DA08/1000 (source: extract from Council file)
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Figure 5: Aerial photographs dated 2007 — 2016 (source: extracted from TSC GIS, weave)

Accordingly, a request for further information was sent to the applicant advising the
following:
Existing site operations appear larger than the approval pad and works area. Further
information is required with respect to the source of waste (fill) material placed on the
site including confirmation from a suitably qualified person that that material is free
from contamination and acid sulfate soil.

An Imported Fill Assessment for 188 Tweed Coast Road, Chinderah NSW prepared
by HMC Environmental Consulting Pty Ltd dated July 2018 (HMC 2018.153) was
submitted. The report included a previous investigation carried out by BorderTech in
2005 for the original fill imported to the site.

Upon review of the abovementioned report Councils Environmental Health Officer
advised the following:

“Results for contaminants of potential concern are below investigation criteria for
the proposed land use. HMC have confirmed that in relation to potential site
contamination associated with the placement of imported fill on the site, 188
Tweed Coast Road, Chinderah is suitable for the proposed depot land use and
no further investigation or remediation is required”.
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Given the above information it is considered that contamination of the land is
unlikely. No further consideration of contaminated land required.

SEPP (Infrastructure) 2007

The aim of this Policy is to facilitate the effective delivery of infrastructure across
the State by:

(@) improving regulatory certainty and efficiency through a consistent planning
regime for infrastructure and the provision of services, and

(b) providing greater flexibility in the location of infrastructure and service
facilities, and

(c) allowing for the efficient development, redevelopment or disposal of surplus
government owned land, and

(d) identifying the environmental assessment category into which different types
of infrastructure and services development fall (including identifying certain
development of minimal environmental impact as exempt development), and

(e) identifying matters to be considered in the assessment of development
adjacent to particular types of infrastructure development, and

(H providing for consultation with relevant public authorities about certain
development during the assessment process or prior to development
commencing.

Clause 101 Development with frontage to classified road

(1) The objectives of this clause are:
(a) to ensure that new development does not compromise the effective and
ongoing operation and function of classified roads, and
(b) to prevent or reduce the potential impact of traffic noise and vehicle
emission on development adjacent to classified roads.

This clause applies to the development as Tweed Coast Road is mapped as a local
classified road and the development will result in increased trips to and from the
site.

(2) The consent authority must not grant consent to development on land that
has a frontage to a classified road unless it is satisfied that:
(@) where practicable, vehicular access to the land is provided by a road
other than the classified road, and

Comment: Tweed Coast Road is the only option for vehicle access to the
site.

(b) the safety, efficiency and ongoing operation of the classified road will
not be adversely affected by the development as a result of:
(i) the design of the vehicular access to the land, or
(i)  the emission of smoke or dust from the development, or
(i) the nature, volume or frequency of vehicles using the classified
road to gain access to the land, and
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Comment: The subject application was referred to Councils Traffic Engineer
who advised the following:

“The site has direct access to the Tweed Coast Road which is a major
arterial road with a posted speed limit of 80km/h. The road is currently
2 lane (one each way) and in recent years has been upgraded under
the Federal Black Spot programme to widen the shoulders and install a
centre painted median. The crash history in this section was the result
of southbound vehicles losing control on the slight right hand curve.

The site is 1.2km/h south of the Pacific Highway and generally peak
hour traffic on Tweed Coast Road is higher northbound in the AM and
southbound in the PM.

The site has two existing accesses to the road with the major access to
the north (approx 25m wide) currently utilised by heavy vehicles.
Currently the road shoulder is approximately 1.5m wide with 3.5m lanes
and a 1.5m painted median separation”.

Traffic:

A review has been carried out by the consultant to determine the traffic
generation by the site and its impact on the adjacent road network. The
assessment is considered thorough and acknowledges the existing
background traffic and the importance of the Tweed Coast Road.
Interestingly, there is no comment provided on the current site’s use.

The applicant has provided data showing Tweed Coast Rd in the
morning has a peak hour flow of 63% northbound and 61% southbound
in the PM.

Estimated peak hour traffic generation for the site is 46 in the AM (25 in,
21 out) and 34 in the PM (15 in and 19out).

Based on the background traffic (northbound and southbound on Tweed
Coast Road) the consultants modelled the appropriate treatment
required and recommended that a Short Channelised right Turn
(CHR(S)) and a Short Auxiliary Left Turn Treatment (AUL(S)) be
installed on Tweed Coast Road. This will enable heavy vehicles to wait
in the centre of the road for an appropriate gap in the northbound traffic
flow. A short left auxiliary lane will enable vehicles to pass a turning
vehicle with only minor changes in speeds.

The consultants advised that the above treatments are not required
should the Tweed Coast Road be upgraded to a 4 lane configuration in
the future. However, should additional intersections, for example a
roundabout, be installed at the Crescent Street, a limitation on
maintaining the right turn into the site should be considered.

The proposed treatment is considered reasonable given the significance
of Tweed Coast Road to the road network.
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Figure 6: Proposed road treatments (source: extracted from Bitzios Traffic Impact
Assessment Report, dated December 2017)

The report recommends minor tree removal (possibly two trees) within
the road reserve (north of the access) to improve sight distances for
drivers exiting the property and to comply with the Austroads
recommendations for the expected road user.
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Figure 7: Proposed site lines and potential tree removal/trimming (source: extracted from
Bitzios Traffic Impact Assessment Report, dated December 2017)

The issues raised have been adequately addressed by the Applicant in
justifying the traffic volumes assessment on Tweed Coast Road and the
proposed treatments to address safe ingress and egress.

Accordingly, the proposed development is not considered to adversely impact
the safety, efficiency and ongoing operation of the classified road
Conditions with this regard have been applied

(c) the developmentis of atype that is not sensitive to traffic noise or vehicle
emissions, or is appropriately located and designed, or includes
measures, to ameliorate potential traffic noise or vehicle emissions
within the site of the development arising from the adjacent classified
road.
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A dwelling is a development type which is sensitive to traffic noise, however
in this instance the dwelling is existing and the only works associated with the
dwelling is to raise the dwelling above the 1:100 flood level. Accordingly,
considering the nature of works proposed to the subject dwelling a condition
requiring acoustic treatment has not been conditioned. Additionally, it has
been noted that should the subject application not be supported by Council
the existing dwelling will remain without triggering any requirements for
acoustic treatments.

Notwithstanding the above, it noted that the Tweed Coast Road has been
earmarked for expansion to four (4) lanes. Once this has been completed the
existing dwelling will only be setback approximately 13.0m from the roadway
(currently the dwelling is setback approximately 25.0m from the roadway).
However, it is noted that should this application not be supported by Council
the existing dwelling will remain in its current location and condition.

The remainder of the development is not a development type that is sensitive
to traffic noise or emissions.

The SEPP (Infrastructure) 2007 is considered satisfied.

SEPP (Rural Lands) 2008

The site is located in land zoned RU2 Rural Landscape and is also identified as
being regionally significant farm land.

Clause 2 Aims of Policy
The aims of this Policy are as follows:

(a) to facilitate the orderly and economic use and development of rural
lands for rural and related purposes,

(b) to identify the Rural Planning Principles and the Rural Subdivision
Principles so as to assist in the proper management, development and
protection of rural lands for the purpose of promoting the social,
economic and environmental welfare of the State,

(c) toimplement measures designed to reduce land use conflicts,

(d) to identify State significant agricultural land for the purpose of ensuring
the ongoing viability of agriculture on that land, having regard to social,
economic and environmental considerations,

(e) to amend provisions of other environmental planning instruments
relating to concessional lots in rural subdivisions.

Part 2 Rural Planning Principles
Clause 7 Rural Planning Principles

The Rural Planning Principles are as follows:
(@) the promotion and protection of opportunities for current and potential

productive and sustainable economic activities in rural areas,
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(b)

(€)

(d)
(e)

(f)
(9)
(h)

THURSDAY 25 OCTOBER 2018

recognition of the importance of rural lands and agriculture and the
changing nature of agriculture and of trends, demands and issues in
agriculture in the area, region or State,

recognition of the significance of rural land uses to the State and rural
communities, including the social and economic benefits of rural land
use and development,

in planning for rural lands, to balance the social, economic and
environmental interests of the community,

the identification and protection of natural resources, having regard to
maintaining biodiversity, the protection of native vegetation, the
importance of water resources and avoiding constrained land,

the provision of opportunities for rural lifestyle, settlement and housing
that contribute to the social and economic welfare of rural communities,
the consideration of impacts on services and infrastructure and
appropriate location when providing for rural housing,

ensuring consistency with any applicable regional strategy of the
Department of Planning or any applicable local strategy endorsed by the
Director-General.

The subject site is not identified as State significant farmland. A majority of the
subject parcel is identified as being unsuitable for agriculture and a portion is only
suitable for grazing rather than cultivation.

Given the existing approval on the site and the identified agricultural values of the
land, the proposed development is unlikely to compromise the principles identified
within this SEPP.
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Figure 8: Agricultural Land Suitability (1998) (source: extracted from TSC GIS, weave)

The Provisions of any Draft Environmental Planning Instruments

State Environmental Planning Policy (Coastal Management)

Clause 21 - ‘Saving and Transitional Provisions’ of the SEPP apply to the subject
development. This DA was lodged prior to the adoption of this policy on 3 April
2018.

Clause 21 advises:

1) The former planning provisions continue to apply (and this Policy does not
apply) to a development application lodged, but not finally determined,
immediately before the commencement of this Policy in relation to land to
which this Policy applies.

Notwithstanding the above, the subject site was mapped as being a coastal
proximity wetland area under the then draft plan.

Clause 11: Development on land in proximity to coastal wetlands or littoral

rainforest
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Note. The Coastal Wetlands and Littoral Rainforests Area Map identifies certain
land that is inside the coastal wetlands and littoral rainforests area as “proximity
area for coastal wetlands” or “proximity area for littoral rainforest” or both.

(1) Development consent must not be granted to development on land identified
as “proximity area for coastal wetlands” or “proximity area for littoral
rainforest” on the Coastal Wetlands and Littoral Rainforests Area Map unless
the consent authority is satisfied that the proposed development will not
significantly impact on:

(a) the biophysical, hydrological or ecological integrity of the adjacent
coastal wetland or littoral rainforest, or

(b) the quantity and quality of surface and ground water flows to and from
the adjacent coastal wetland or littoral rainforest.

(2) This clause does not apply to land that is identified as “coastal wetlands” or
“littoral rainforest” on the Coastal Wetlands and Littoral Rainforests Area Map.

A unit of swamp sclerophyll vegetation to the south of the site has recently been
mapped as a Coastal Wetland under the current SEPP (Coastal Management)
2016, hence the subject site being mapped as land within proximity to wetland.

It is noted however that transitional arrangements are applicable to this application.
The wetland was not formerly identified as a SEPP 14 Coastal Wetland for the
purposes of assessment of this application. Additionally, Councils Biodiversity
Planner advised the following:

“The proposal is supported. It is considered that any adverse cumulative
impact on the sites ecological values as a result of the proposed development
could be avoided or minimised and managed to an acceptable level through
conditions of approval”.

The proposal is considered consistent with the objectives and provisions of this draft
SEPP.

Development Control Plan (DCP)

Tweed Development Control Plan

Al-Residential and Tourist Development Code

The development is located on a rural zoned site with an approximate land area of
1.832HA. Accordingly, the development is considered to generally comply with all
provisions of Section Al, excluding the required front setback.

The only works proposed in relation to the existing dwelling (constructed in the
early — mid 60’s) is to raise the dwelling, in order to achieve compliance with flood
requirements. This also allows the use of the under croft area to provide retalil
sales for the nursery within the existing footprint.

It is noted that the existing dwelling is setback as close as 1.8m and up to 3.28m
from the front boundary (approximately 25m from Tweed Coast Road). This is the
result of a subdivision (boundary adjustment) of the past lot being Lot B DP 33290
to dedicate area to Council for road widening purposes.
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Should the application have included the construction of a new dwelling or further
amendments to the dwelling the application would have been required to comply
with the minimum 6.0m setback.

A2-Site Access and Parking Code

In accordance with Section A2 site Access and Parking, the following onsite
parking is required.

The application was reviewed by Councils Traffic Engineer with this regard who
advised that the submitted car parking plan and proposed numbers are accepted
to satisfy the requirements of DCP A2. Conditions with this regard have been
applied.

A3-Development of Flood Liable Land

The subject site is entirely affected by the 1 in 100 year ARI storm event. The
following levels apply for the site.

The subject site is mapped as having a design flood level of 3.3m RL, with an
adopted habitable floor level of 3.8m RL and is affected by the Probable Maximum
Flood. Accordingly, Section A3 applies; notably including:

(i) On each allotment a maximum of 50% of the plan area of the lot may be
occupied by structures, buildings, stockpiles and/or fill that exceed RL 2.2m
AHD.

(i) On each allotment. Flow obstructions (defined as fill, structures, buildings,
stockpiles and the like above RL 2.2m AHD) are to be located so that at least
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50% of any cross section of the lot, transverse to the direction of flood flow,
is clear of flow obstructions. This is to provide a local flood path on each
allotment.

The application was referred to Councils Flooding and Stormwater Engineer who
advised the following:

The existing dwelling within the subject site is proposed to have some
additions to accommodate the nursery retail. The dwelling floor would have
to be raised to the minimum habitable floor level of 3.8m AHD.

Conditions with this regard have been applied.

The remainder of the site is proposed to be established as a commercial
enterprise comprising a nursery, depot and landscape supplies business.
Therefore, the levels of the remainder of the site (except for the dwelling) can
be lower than the Design Flood Level.

Commercial and industrial development will be required to make adequate
provision of flood free storage areas for stock and equipment susceptible to
water damage.

Conditions with this regard have been applied.

The Stormwater Management Plan provided by Planit proposes minimal
earthworks for the site with excavation depths of no more than 1m and minor
potential filling of the site. Council’'s DCP A3 states that commercial lots in
this vicinity may be filled to a maximum height of 2.2m AHD. If at detailed
design filling of the commercial lot is proposed, the maximum level of the
filling has to comply with A3. Conditions with this regard have been applied.

The proposed development is considered to comply with the requirements of A3.

Please note that stormwater and lawful points of discharge are discussed further
within this report.

Al11-Public Notification of Development Proposals

In accordance with Section A1l of the Tweed Development Control Plan 2008, the
subject application was advertised and notified for a period of 14 days. During this
period five submissions were received, with an additional four submissions being
received after the notification period ended. These are discussed further within
this report.

B9-Tweed Coast Strateqy

Section B9 provides a broad overview of major strategic planning issues relevant
to the Tweed Coast. The proposal is consistent with B9 and does not contravene
the intended urban structure, centres hierarchy or design principles relating to the
Tweed Coast or specific provisions relating to riparian buffers to Cudgen Creek
and the mean high water mark, as the site is not located within these buffers.
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(ilia) Any planning agreement or any draft planning agreement under section 7.4

(iv)

Not applicable to the subject application.
Any Matters Prescribed by the Regulations

Clause 92(1)(a)(ii) Government Coastal Policy

The subject site is nominated as Coastal Land and therefore this clause applies.
The proposal is not inconsistent with the Coastal Policy as previously detailed within
this report as it comprises depot on a rural zoned site. The development will not
restrict access to any foreshore areas is considered acceptable in this regard.

Clause 92(1)(b) Applications for demolition

The proposal includes some minor demolition works. Accordingly, the application
has been considered in accordance with Clause 92(1). Appropriate conditions
have been included.

Clause 93 Fire Safety Considerations

Clause 93 Environmental Planning & Assessment Regulation 2000.

“Clause 93 Fire safety and other considerations

(1) This clause applies to a development application for a change of building use
for an existing building, being a development application that does not seek the
rebuilding, alteration, enlargement or extension of the building.”

Clause 93 does not apply as the proposal includes building works.

Clause 94 Buildings to be upgraded

Clause 94 Environmental Planning & Assessment Regulation 2000.

Pursuant to Clause 94 of the regulation a consent authority is to take into
consideration the following:

94. Consent authority may require buildings to be upgraded

(1) This clause applies to a development application for development comprising
the rebuilding, alteration, enlargement or extension of an existing building
where:

(@) the proposed building work, together with any other building work
completed or authorised within the previous 3 years, represents more
than half the total volume of the building, as it was before any such
work was commenced, measured over its roof and external walls, or

(b) the measures contained in the building are inadequate:

(i) to protect persons using the building, and to facilitate their egress
from the building, in the event of fire, or
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(i)  to restrict the spread of fire from the building to other buildings
nearby.

(2) In determining a development application to which this clause applies, a
consent authority is to take into consideration whether it would be appropriate
to require the existing building to be brought into total or partial conformity
with the Building Code of Australia.

(3) The matters prescribed by this clause are prescribed for the purposes of
section 79C (1) (a) (iv) of the Act.

The alterations and additions proposed to the dwelling will change its classification
from a Class la to a Class 4 and 6. Accordingly, upgrading works will be
undertaken in accordance with the National Construction Code in respect of fire
separation of the ground floor portion (class 6) from the first floor portion (class 4).
A condition with this regard has been included.

Any coastal zone management plan (within the meaning of the Coastal
Protection Act 1979),

The site is not located under any coastal zone management plans.

Tweed Shire Coastline Management Plan 2005

The subject site is not located within an area that is affect by the Tweed Shire
Coastline Management Plan 2005.

Tweed Coast Estuaries Management Plan 2004

As the subject site is not located in proximity to either the Cobaki or Terranora
Broadwater to which this plan relates, this Plan is not considered relevant to the
proposed development.

Coastal Zone Management Plan for Cobaki and Terranora Broadwater
(adopted by Council at the 15 February 2011 meeting)

Not applicable to the subject site.

The likely impacts of the development and the environmental impacts on
both the natural and built environments and social and economic impacts in
the locality

Context and Setting

The site fronts a local classified road, with approximate daily trip rates of 17,000.

The site is currently operated on small scale as a depot and storage warehouse of
gravel and landscape supplies. No retailing from the site is currently permitted.


http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
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A small rural dwelling/cottage is located upon the land and appears to have been
constructed during the early 1960’s. Under past assessments this dwelling has
been noted as having existing use rights.

Remnant sensitive vegetation is located on the boundaries of the property with an
area of vegetation situated between the house, road, existing filled pad and area
subject to approval under this application. The existing vegetation screens the
site/development from Chinderah Road and the public domain.

To the south of the site land is utilised for Council infrastructure and unformed Road
Reserve (20.0m wide), adjoining the unformed road reserve is a 1.5HA site which
is comprised of a single dwelling which is setback from the proposed development
by approximately 100m.

Immediately to the north of the site is a vacant 3 hectare site which provides access
to the adjoining site located to the rear/west of the subject site. The site to the rear
of the subject site is comprised of a single dwelling and associated structures. The
dwelling is setback from the proposed dwelling by approximately 150m and
screened by an existing landscaped buffer. This buffer is conditioned to be
retained under the subject application.

Further to the north is the Chinderah Golf Course and the Chinderah Industrial
Estate and the Pacific Highway.

Farming activities also occur within the immediate area including grazing of cattle
and the adjustment and training of horses. A sand quarry is also in operation further
to the south.

The land is bushfire prone and designated as ‘regionally significant farmland’ and
‘other rural land’. However, the land is mapped as “unsuitable for agriculture”.

Access, Transport and Traffic

The subject application includes the following uses:

Truck Depot

Proposed storage of 12 large vehicles ancillary to another business off site.
Trucks will depart at 7am and return by 4:30pm

No vehicle movements on weekends or public holidays

One staff member per truck (12 staff/drivers)

Landscaping materials and plant nursery

42 landscaping supply storage bays

25 vehicle parking bays for customers and staff

Retention of dual access to the property from Tweed Coast Road

Hours of operation 7am to 5pm weekdays and 7am to 2pm on Saturdays
Two staff members employed

Office extension
Used for administrative purposes
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As detailed previously with this report the subject application was referred to
Councils Traffic Engineer who subject to conditions has supported the proposed
access, traffic generation and onsite parking requirements. Comments were
provided as follows:

“The site has direct access to the Tweed Coast Road which is a major arterial
road with a posted speed limit of 80km/h. The road is currently 2 lane (one
each way) and in recent years has been upgraded under the Federal Black
Spot programme to widen the shoulders and install a centre painted median.
The crash history in this section was the result of southbound vehicles losing
control on the slight right hand curve.

The site is 1.2km/h south of the Pacific Highway and generally peak hour
traffic on Tweed Coast Road is higher northbound in the AM and southbound
in the PM.

The site has two existing accesses to the road with the major access to the
north (approx 25m wide) currently utilised by heavy vehicles. Currently the
road shoulder is approximately 1.5m wide with 3.5m lanes and a 1.5m painted
median separation”.

Traffic:

A review has been carried out by the consultant to determine the traffic
generation by the site and its impact on the adjacent road network. The
assessment is considered thorough and acknowledges the existing
background traffic and the importance of the Tweed Coast Road.
Interestingly, there is no comment provided on the current site’s use.

The applicant has provided data showing Tweed Coast Rd in the morning has
a peak hour flow of 63% northbound and 61% southbound in the PM.

Estimated peak hour traffic generation for the site is 46 in the AM (25 in, 21
out) and 34 in the PM (15 in and 19out).

Based on the background traffic (northbound and southbound on Tweed
Coast Road) the consultants modelled the appropriate treatment required and
recommended that a Short Channelised right Turn (CHR(S)) and a Short
Auxiliary Left Turn Treatment (AUL(S)) be installed on Tweed Coast Road.
This will enable heavy vehicles to wait in the centre of the road for an
appropriate gap in the northbound traffic flow. A short left auxiliary lane will
enable vehicles to pass a turning vehicle with only minor changes in speeds.

The consultants advised that the above treatments are not required should
the Tweed Coast Road be upgraded to a 4 lane configuration in the future.
However, should additional intersections, for example a roundabout, be
installed at the Crescent Street, a limitation on maintaining the right turn into
the site should be considered.

The proposed treatment is considered reasonable given the significance of
Tweed Coast Road to the road network.
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Figure 9: Proposed road treatments (source: extracted from Bitzios Traffic Impact Assessment
Report, dated December 2017)

The report recommends minor tree removal (possibly two trees) within the
road reserve (north of the access) to improve sight distances for drivers
exiting the property and to comply with the Austroads recommendations for
the expected road user.
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Figure 10: Proposed site lines and potential tree removal/trimming (source: extracted from Bitzios
Traffic Impact Assessment Report, dated December 2017)

The issues raised have been adequately addressed by the Applicant in
justifying the traffic volumes assessment on Tweed Coast Road and the
proposed treatments to address safe ingress and egress.

Accordingly, the proposed development is not considered to adversely impact the
safety, efficiency and ongoing operation of the classified road. Conditions with this
regard have been applied

Flora and Fauna

The application was referred to Councils Natural Resource Management (NRM)
Unit, a comprehensive assessment was undertaken which in summary
acknowledged that the site supported areas of remnant vegetation classified under
the Tweed Vegetation Management Strategy 2004 (TVMS) as Swamp She-oak
Closed Forest to Woodland (Vegetation Code 601) grading to Broad-leaved
Paperbark Closed Forest to Woodland (VC 401), which were considered
representative of a candidate Endangered Ecological Community (EEC) listed
under the Biodiversity Conservation Act 2016 (BC Act).

Tweed Coast Comprehensive Koala Plan of Management 2015:

The site occurs within the Southern Tweed Coast Koala Management Area. The
units of vegetation mapped across the site are categorised as Secondary Class A
Koala Habitat (TCKHS 2011) and subsequently defined as Preferred Koala Habitat
for the purposes of the TCCKPoM.
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There was no preferred Koala Food Trees as scheduled under the TCCKPoM were
recorded onsite or evidence of Koala activity

The remnant vegetation onsite is assigned a ‘Very High’ Ecological Status, whilst
the areas beyond the line of remnant vegetation have been highly
disturbed/modified providing limited habitat value.

Figure 11: Remnant vegetation (orange shading) and location of a single Macadamia tetraphylla (as
taken from the BTF&FA)

The Vegetation on the subject site forms part of a broader 3.2 ha tract of remnant
vegetation extending to the south and west of the subject site. Connectivity to a
mosaic of remnant vegetation to the east is fragmented by the Tweed Coast Road.
The site does not occur within a bioregional wildlife corridor.

A unit of swamp sclerophyll vegetation to the south of the site has recently been
mapped as a Coastal Wetland under the current SEPP (Coastal Management)
2016. It is noted however that transitional arrangements are applicable to this
application. The wetland was not formerly identified as a SEPP 14 Coastal Wetland
for the purposes of assessment of this application.
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Figure 12: Plan prepared by the NRM Unit depicting the line of vegetation overlaid

Accordingly a request for further information was sent to the applicant requiring
further details in relation to encroachment of development within areas of
significant habitat and buffer zones to significant habitat.

A request to this information was received by Council and referred to the Natural
Resource Management Unit for review.

Following a review of the information submitted with regards to the above, Councils
Natural Resource Management Unit advised that the proposal is supported and
that any adverse cumulative impact on the sites ecological values as a result of the
proposed development can be avoided or minimised and managed to an
acceptable level through conditions of approval. Conditions with this regard have
been applied.



Assessment Summatry:
Legislation & | Section(s)

Policy
Environmental
Planning &
Assessment
Act (1979)

Section 5A
(significant  effect
on threatened
species,
populations or
ecological
communities, or
their habitats)
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Comment

. Remnant units of Swamp She-oak Closed Forest to
Woodland onsite are considered representative of
a candidate Endangered Ecological Community
(EEC) listed under the Biodiversity Conservation
Act 2016 (BC Act) described as Swamp oak
floodplain forest of the NSW North Coast, Sydney
Basin and South East Corner bioregions

. Remnant units of Broad-leaved Paperbark Closed
Forest to Woodland onsite are considered
representative of a candidate EEC listed under the
BC Act described as Swamp sclerophyll forest on
coastal floodplains of the NSW North Coast,
Sydney Basin and South East Corner bioregions

. A single Macadamia tetraphylla specimen
(approximately 5 m in height) was recorded within
the Tweed Coast Road reserve to the north of the
access crossover. M. tetraphylla is listed as a
‘Vulnerable’ threatened species under the federal
Environment Protection and Biodiversity
Conservation Act 1999 and state BC Act. 12
records of this species were returned within a 5 km
radius of the site

. No threatened fauna species have either been
previously recorded onsite or recorded during the
assessment period

. 17 threatened fauna species were considered to
have a moderate to high likelihood of occurrence
on the subject site based on records and habitat
suitability by Council’'s NRM Unit.

. Adequate protection is to be provided to the EEC
community

. No significant effect on threatened species,
populations or ecological communities, or their
habitat is anticipated

. Conditions of consent have been recommended to
lessen the impact on EEC, threatened species
habitat and M. tetraphylla

Section 79 (C)

The development generally satisfies 79(C)(1)(b) subject
to conditions of consent in order to lessen the direct and
indirect impact on ecologically significant values

Threatened
Species
Conservation
Act 1995

Section (94) &
Schedules 1, 1A,
2and 3

Refer to notes above.

SEPP 44 Koala
Habitat
Protection

Applies. The site exceeds 1 ha in area.

‘Potential koala habitat’ for the purposes of the SEPP 44
does not occur onsite

No further consideration necessary.

Land
Act

Local
Services
2013

Applies - The land is zoned RU2 Rural Landscape
Exemptions apply to approvals issued under the EP&A
Act (Clause 600)
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Legislation & @ Section(s) Comment

Policy

Tweed Coast | Section 5 Satisfies Part 5 of the TCCKPoM
Comprehensive

Koala Plan of

Management

2015

Suitability of the site for the development

Surrounding Landuses/Development

Surrounding land uses mainly comprise of rural and rural residential pursuits
immediately adjoining the property.

To the south of the site land is utilised for Council infrastructure and unformed Road
Reserve (20.0m wide), adjoining the unformed road reserve is a 1.5HA site which
iIs comprised of a single dwelling which is setback from the proposed development
by approximately 100m.

Immediately to the north of the site is a vacant 3 hectare site which provides access
to the adjoining site located to the rear/west of the subject site. The site to the rear
of the subject site is comprised of a single dwelling and associated structures. The
dwelling is setback from the proposed dwelling by approximately 150m and
screened by an existing landscaped buffer. This buffer is conditioned to be
retained under the subject application.

Further to the north is the Chinderah Golf Course and the Chinderah Industrial
Estate and the Pacific Highway.

Farming activities also occur within the immediate area including grazing of cattle
and the adjustment and training of horses. A sand quarry is also in operation further
to the south.

Topography

The site is relatively flat and comprised of the existing dwelling, depot and storage
of gravel and landscape supplies. Minimal earthworks are required for footings.

Stormwater

The applicant provided a Stormwater Management Plan prepared by Planit
Consulting dated May 2018. The report proposes a stormwater strategy that
involves a series of linear, pipeless bioretention raingardens/swales. The
bioretention raingardens are paired with high flow weirs and level spreaders and
are proposed to treat stormwater quality as well as mitigate stormwater quantity
through onsite detention of flows encroaching into the proposed hardstand areas.

The application was referred to Councils Stormwater Engineer, who following the
submission of additional detail from the application has advised that the proposed
management system is sound for a constrained site.
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It was noted however, that most of the basins will cause ponding on the hardstand
areas, even for the 1 year ARI storm events. It was acknowledged that this is not
preferable however, given the site’s constraints and the maintenance plan
submitted, the application can be supported subject to the applied conditions.

Any submissions made in accordance with the Act or Regulations

Public Submissions Comment

The application was advertised in accordance with DCP No. 11.

The advertising period was between the 21 February 2018 and 7 March 2018.
During this period, 9 submissions were received. Four of these submissions were
received after the submission period closed, two of the submissions were from the
same objectors. The issues are outlined below, with the applicants response

following.

Issue

Traffic
Safety/cumulative
impacts:

Does the
intersection meet
design
specifications for
sight lines for
trucks and cars,
turning lanes being
a retalil
development

Vegetation
Clearing,
unauthorised
clearing has
occurred in the
past 10 years. The
application does
not provide any
detail in regards to
impacts on the
existing vegetation
onsite.

Council response

As addressed throughout this report the application was supported by a
Traffic Impact Assessment report, prepared by a suitably qualified Traffic
Engineer. Additionally, the application was reviewed by Councils Traffic
Engineer who, subject to conditions has supported the application, subject
to conditions.

Based on Councils historic Aerial Imagery, it is noted that clearing on site
occurred sometime between 2001 and 2004.

A review of past applications has revealed that the land owners were
questioned by Council with this regard. The result was that vegetation was
cleared from June 12-15, 2004 prior to the TPO becoming operative 7 July
2004. With Councils Ecologist at the time (2008) advising the following:

“The site is mapped under the Tweed Vegetation Management
Strategy 2004 as being of very high ecological value and to be
covered with Broad-leaved Paperbark / Swamp She-oak Closed
Forest to Woodland, listed as an Endangered ecological
Community under the Threatened Species Conservation Act. This
original vegetation has been cleared apparently prior to the
introduction of the 2004 Tree Preservation Order, although
vegetation remains as a buffer around the boundary of the site and
should be retained for both ecological and visual reasons.

The main ecological issues relevant to the site and proposal are to
ensure adequate erosion and sediment control is provided and to
avoid any clearing or damage to remaining vegetation on the site,
including anything that would alter the hydrological regime for
wetland dependent vegetation. No earthworks are proposed (apart
from those required for entry roadworks in accordance with
Engineering comments), these aspects may be adequately
conditioned”.
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Issue

Overdevelopment
of the site

Adverse financial
impact on
competing
businesses that
operate in
industrial areas

Signage will detract
from rural
landscape

The site is flood
prone, will an
environmental
impact study be
undertaken-
Provided
information not
sufficient

The site does not
have a dwelling
entitlement
therefore the
dwelling cannot be
approved.

Contrary to
strategic
planning/Contrary
to the RU2
objectives/Adhoc
development
contrary to good
planning.

Council response

Based on Aerial Mapping it does not appear that any vegetation has been
removed/cleared since the issue of DA08/1000 in 2009.

The subject site does not have a mapped Floor Space Ratio, additionally
the site is not suitable for agricultural land uses. The development will
be screened from the road reserve and adjoining properties.

This is not a planning consideration

There is no signage proposed as part of the subject application.
Condition’s ensuring that any future signage proposed is subject to
separate approval (where statutorily required) has been applied

The application was referred to Councils Flooding and Stormwater Engineer
who advised the following:

The existing dwelling within the subject site is proposed to have some
additions to accommodate the nursery retail. The dwelling floor would
have to be raised to the minimum habitable floor level of 3.8m AHD.
Conditions with this regard have been applied.

The remainder of the site is proposed to be established as a
commercial enterprise comprising a nursery, depot and landscape
supplies business. Therefore, the levels of the remainder of the site
(except for the dwelling) can be lower than the Design Flood Level.

Commercial and industrial development will be required to make
adequate provision of flood free storage areas for stock and
equipment susceptible to water damage.

Conditions with this regard have been applied.

The Stormwater Management Plan provided by Planit proposes
minimal earthworks for the site with excavation depths of no more
than 1m and minor potential filling of the site. Council’s DCP A3 states
that commercial lots in this vicinity may be filled to a maximum height
of 2.2m AHD. If at detailed design filling of the commercial lot is
proposed, the maximum level of the filling has to comply with A3.
Conditions with this regard have been applied.

The proposed development is considered to comply with the requirements
of A3

To determine if the subject site enjoys the benefits of a dwelling
entitlement a Clause 12D test (Interim Development Order) is required to
be undertaken. Notwithstanding this, the dwelling has been
acknowledged previously as having existing use rights under the
Environmental Planning and Assessment Act 1979. The dwelling
appears to have been constructed in the early-mid 60’s.

The subject site is not nominated under a specific land use within the draft
Kingscliff Locality Plan (KLP).

The proposed development is permissible with consent on land zoned
RU2. Detailed comments can be found within the TLEP 2014 clauses 1.2
aims of this plan and Clause 2.3 zoning and land use table assessment of
this report.
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Development ‘not
fair’ as other RU2
lots cannot be
developed

Increased adverse
amenity impacts
such as increased
noise, increased
dust, stormwater
runoff on adjoining

residential
properties:

Bitzios
recommendations
within the traffic
report should be
adopted as
conditions of
consent.

The site is

suspected as being
used as a waste
transfer facility,
contrary to the
existing consents
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Council response

The subject application is seeking consent for uses permitted on land
zoned RU2. The land is not suitable for farming and is not State Significant
farmland.

As part of Councils assessment a request for further information was sent
to the applicant. Part of the request for further information was that a Site
Management Plan that includes but is not limited to the hours of operation,
proposed site operations including machinery and equipment,
management of noise, water, and air pollution, and waste management be
submitted to Council for consideration.

A Site Management Plan for 188 Tweed Coast Road, Chinderah

prepared by Planit Consulting Pty Ltd dated July 2018 (Issue B) was

submitted. The report included management techniques for the following

environmental health impacts:

- Noise and vibration

- Air quality and dust control management

- Machineries, workshops, and dangerous goods handling and
storage

- Herbicide, pesticide, and fungicide management relating to the
plant nursery.

Other features of the Site Management Plan including traffic
management, sediment and erosion control, waste management, and
vegetation management may require assessment by relevant Council
staff as required.

Management of potential amenity impacts has been considered by
Councils Environmental Health Officers for both the construction works
and ongoing operation of the site.

The site is currently approved as a depot with associated earthworks
(DA0D5/1416) and a storage warehouse for gravel and landscape
supplies (DA08/1000). The proposal will include a similar land use with
the inclusion of retail rural and landscaping supplies, plant nursery, and
storage of large vehicles.

Councils Environmental Health Unit are satisfied that amenity can be
appropriately managed via conditions of consent. Conditions with this
regard have been applied.

Councils Traffic Engineer has reviewed the subject application and has
endorsed the development. In particular the following condition has been
applied:

Provision of a short Channelised right Turn (CHR(S) and short Auxiliary
Left Turn (AUL(S)) on Tweed Coast Road, generally in accordance with
Appendix B in the Traffic Impact Assessment dated 07/12/2017 compiled
by Bitzios Consulting and complying with the Austroads and RMS Guides

to Road Design.
The application is assessed against the development proposed within the

DA form, Statement of Environmental Effects and associated plans and
accompanying information.
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Council response

During the assessment of the application is was apparent that over time
the site operations had increased in comparison to the approved site
plan for DA05/1416 and DA08/1000.

Accordingly, a request for further information was sent to the applicant
advising the following:

Existing site operations appear larger than the approval pad and
works area. Further information is required with respect to the
source of waste (fill) material placed on the site including
confirmation from a suitably qualified person that that material is
free from contamination and acid sulfate soil.

An Imported Fill Assessment for 188 Tweed Coast Road, Chinderah
NSW prepared by HMC Environmental Consulting Pty Ltd dated July
2018 (HMC 2018.153) was submitted. The report included a previous
investigation carried out by BorderTech in 2005 for the original fill
imported to the site.

Upon review of the abovementioned report Councils Environmental
Health Officer advised the following:

“Results for contaminants of potential concern are below
investigation criteria for the proposed land use. HMC have
confirmed that in relation to potential site contamination associated
with the placement of imported fill on the site, 188 Tweed Coast
Road, Chinderah is suitable for the proposed depot land use and
no further investigation or remediation is required”.

Given the above information it is considered that contamination of the land
is unlikely.

The SEE advises that minor maintenance activities including
servicing/maintenance activities associated with the truck depot and
machinery for use onsite associated with the landscape supplies and
nursery. These will include scheduled fluid changes, lubrications (grease
and oil changes), general repair works and cleaning. . Additionally
discussion with the planning consultant from Planit Consulting on 23/8/18
advised that other than the trucks being stored on the site, machinery is
limited to small fork lift and bob cat operations. Loose material within the
bays will be loaded onto vehicles as required within approved hours of
operation. Councils Environmental Health department have reviewed
this component of the application and are satisfied that compliance with
the site management plan will ensure no contamination will occur

As part of Councils assessment a request for further information was sent
to the applicant. Part of the request for further information was that a Site
Management Plan that includes but is not limited to the hours of operation,
proposed site operations including machinery and equipment,
management of noise, water, and air pollution, and waste management be
submitted to Council for consideration.

A Site Management Plan for 188 Tweed Coast Road, Chinderah

prepared by Planit Consulting Pty Ltd dated July 2018 (Issue B) was

submitted. The report included management techniques for the following

environmental health impacts:

- Noise and vibration

- Air quality and dust control management

- Machineries, workshops, and dangerous goods handling and
storage
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Council response
- Herbicide, pesticide, and fungicide management relating to the
plant nursery.

Other features of the Site Management Plan including traffic
management, sediment and erosion control, waste management, and
vegetation management may require assessment by relevant Council
staff as required.

Management of potential amenity impacts has been considered by
Councils Environmental Health Officers for both the construction works
and ongoing operation of the site.

The site is currently approved as a depot with associated earthworks
(DA0D5/1416) and a storage warehouse for gravel and landscape
supplies (DA08/1000). The proposal will include a similar land use with
the inclusion of retail rural and landscaping supplies, plant nursery, and
storage of large vehicles.

Councils Environmental Health Unit are satisfied that amenity can be
appropriately managed via conditions of consent. Conditions with this
regard have been applied.

See comment above regarding a site management plan (Section 6.7
Waste Management and Minimisation will be enforced). Conditions with
this regard have been applied.

The application has been discussed with Councils Senior Engineer -
Assets and Maintenance, Traffic Engineer and Supervisor — Recreation
Services. No concerns have been raised in relation the required removal.

Conditions have been applied to ensure works are undertaken by a Level 5
AQF arborist.

The subject application seeks consent for the construction of a Truck
Depot, Rural landscaping material supplies, plant nursery, office and
ancillary alterations and additions to the existing dwelling house and tree
removal. Further details with this regard can be found within the
background section of this report.

The following has been extracted from the submitted Traffic Impact
Assessment report by Bitzios Consulting, dated 07/12/2017. The
development and operational details are considered consistent with that
being assessed under the subject application.
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LR DeveLorwesT DETaLE

The pruscese devehapmen| is loovonssd of @ mew olioe anc disd, ardesace caes T bole Brespe
appplies, b paking bayr ad @ odal doeey wlh cove dTez, The deekpusel @poa=niE oz

el n Teble 31
Table 5.1: D lopmend Comporends
Cesszbapmeant Companank
W aledued 1 Sl driFs
Liizazage Bans - Bali Rocal Ruppl es A2 shvace b Ao alsly TN
Helzd Muse ) Londscazo Walenzl Eoppl oo PN TS s DAY
Truze Dazod idlachas s Suzples ss) "% sareny Leags
o Fabs TR AL
- .=:.-.:Ic.nt..'\..:-lu'.:i. — 1“1‘::{“1"“*“ .............

Tha procosml Seennomsn =1 e sesssad daa saneeds 2lancoar el eanie e veeay oo Teeal
Comer Boad Dar parkdng s peoeided anes 1n b v shems asd sst

Page 187



Council Meeting Date: THURSDAY 25 OCTOBER 2018

Page 188

Issue

The plant nursery
does not appear to
comply with the
LEP definition and
is therefore
prohibited

Is development
description correct
and consistent with
application

Council response
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In accordance with the Tweed Local Environmental Plan 2014 a plant
nursery means a building or place the principal purpose of which is the
retail sale of plants that are grown or propagated on site or on an adjacent
site. It may include the on-site sale of any such plants by wholesale and,
if ancillary to the principal purpose for which the building or place is used,
the sale of landscape and gardening supplies and equipment and the
storage of these items.

Note. Plant nurseries are a type of retail premises—see the definition of
that term in this Dictionary.

The SEE advises that the nursery will grow plants on benches onsite.

A plant nursery is Permitted with consent on land zoned RU2.

As advised above the development seeks consent subject application
seeks consent for the construction of a Truck Depot, Rural landscaping
material supplies, plant nursery, office and ancillary alterations and

additions to the existing dwelling house and tree removal.

Truck depot means a building or place used for the servicing and parking
of trucks, earthmoving machinery and the like

Permitted with Consent on land zoned RU2
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Issue Council response

plant nursery means a building or place the principal purpose of which is
the retail sale of plants that are grown or propagated on site or on an
adjacent site. It may include the on-site sale of any such plants by
wholesale and, if ancillary to the principal purpose for which the building
or place is used, the sale of landscape and gardening supplies and
equipment and the storage of these items.

Note.

Plant nurseries are a type of retail premises—see the definition of that term
in this Dictionary.

Permitted with consent on land zoned RU2

landscaping material supplies means a building or place used for the
storage and sale of landscaping supplies such as sail, gravel, potting mix,
mulch, sand, railway sleepers, screenings, rock and the like.

Permitted with consent on land zoned RU2

The development includes alterations and additions to the existing metal
shed located on the site towards the south side boundary for use as an
office.

The SEE advises that the shed is for the storage of machinery and will
include minor/routine maintenance (oil changes etc) the machinery will be
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Issue Council response

those utilised in the landscape supplies area and nursery. Heavy
mechanical work will be done offsite — conditions to be applied

The proposed area of the office premises is 37m? and includes a disabled
rest room within the south-eastern comer of the extension.

The office will be used for administrative, clerical and technical
pursuits of the proposed Rural Landscaping Material Supplies and
Plant Nursery use of the site and not the truck depot.

Accordingly, the office is ancillary to the onsite uses. Conditions with this
regard will be applied.

Applicant’s response to submissions:

Issue 1. Land use permissibility and whether the proposed development is consistent with the zoning of the
site as RU2- Rural Landscape pursuant to Tweed Local Environmental Plan 2014.

A number of residents have expressed their concerns regarding the permissibility of the proposed uses on the site
considerate of the land zoning pursuant to TLEP2014. The subject site is zoned RU2 — Rural Landscape in which has
an objective to:

+ To encourage sustainable primary industry production by maintaining and enhancing the natural resource base.

+ To maintain the rural landscape character of the land.

+ To provide for a range of compatible land uses, including extensive agriculture.

+ To provide for a range of tourist and visitor accommodation-based land uses, including agri-fourism, eco-fourism
and any other like tourism that is linked fo an environmental, agricultural or rural industry use of the land.

The site does not contain primary agricultural soils and given that it 1s heavily fragmented and already approved and
used as a depot, the opportunity for using the land for extensive grazing or pasture improvement is restricted.
Accordingly, the proposal seeks to establish land uses on the site that would confribute to rural activities in the wider
area through the provision of rural supplies and services. The Rural/ Landscaping Material Supplies facility would provide
materials and goods for sale such as stockfeeds, grains, seeds, fertilizers, soils, gravel, potting mix etc. to assist
agricultural productivity and rural landscapes.

Significant screening along each boundary of the development site is provided by existing vegetation. This means that
the landscape character is being retained and will ensure that there will be limited opportunity to view the site and onsite
uses from surrounding land.

The proposed office is ancillary to the proposed facilities and essential to their operation.
The proposed development is consistent with the zone objectives.

Issue 2. Amenity issues concerning visual, noise, dust and odour

The site has dense vegetation boarding it. Apart from minor clearing to improve sight distances at the site’s enfrance,
no vegetation removal is proposed as part of the application. Therefore, the intensification of the site is suitably concealed
in all directions and as a result will not cause adverse visual amenity in the local area. The proposed site coverage for
the uses is reasonably expected in the local area and is somewhat expected as a result of the requirements for car
parking, site access and manoeuvrability within the site. These are of course in addition to the built form use proposed
(e.g. Rural/ Landscaping Material Supplies bays).

The peak activity time for the development will be 7:00am - 8:00am and 4:00pm - 5:00pm as mentioned in Bitzios original
TIA document and their subsequent Traffic Impact Letter. The estimated development traffic generation is relatively low.
That is, the estimated development traffic generation is in the order of 46 trips in the AM peak hour and 34 rips in the
PM peak hour, which equates to 1 vehicle entering or existing the site every 1.3 to 2 minutes. The development has
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ameliorated undue noise pollution as a result of its proposed operational times including the tucks departing early in the
morning at 7:00am and retumning late at 4:30pm.

The rural and landscaping supplies will be available for large scale purchases, with small scale purchases not being
catered for by the landscape supplies aspect of the site. This reduces the likely traffic intensity of the site.

Noise impacts have also been considered with regard to staffing. Only two (2) staff members are expected to be
employed at the nursery, landscape and rural supplies and one (1) staff member employed per truck. This means that
there will be limited vehicles entering and exiting the site for staff.

The site proposes an increase in impervious areas as a mechanism to reduce the dust load as a result of the proposed
development. This includes retaining the existing gravel track within the site, supplying a concrete base for the Rural/
Landscaping Material Supplies and Plant Nursery in addition to incorporating an asphalt base for the storage of the
trucks. The spatial separation of the site from surrounding residences and the retention of the vegetation are also factors
that will limit potential for dust pollution.

Odour was raised as a concem from the public notification period. The proposal does not include any potential odour
polluting uses nor is located within an odour polluting area. The proposed development will not in anyway cause adverse
odour amenity issues fo surrounding residents.

Issue 3. Traffic impacts relating to safety and potential for increased traffic accidents.

The overwilling main concern regarding the proposed development was traffic safety and the risk of traffic accidents as
a result of the increased intensification of the proposed development. The development submitted to Council
incorporated a Traffic Impact Assessment prepared by Bitzios. The report found to implement the following initiatives to
reduce the traffic related impacts the development may have:

1. Proposing operation times for the development, particularly the Depot operation on site, reducing the number
of vehicles entering and existing the site off peak;
2. Having a limited number of expected employees for the Plant Nursery and Rural/ Landscaping Materials
Supplies at two (2) staff members and only one (1) staff per truck;
3. The Rurall Landscaping Material Supplies will only be for large purchase, with small scale orders not being
catered for by the landscape supplies aspect of the site;
4. The sites location being in close proximity to the Pacific Motorway. This allows long hauls to conveniently utilise
the motorway apposing travelling through urban residential areas;
5. Vegetation trimming is incorporated within the allocated road reserve north of the site to achieve an appropriate
sight distance. This will improve safety of motorists travelling ‘around the bend’ on Tweed Coast Road.
6. The following recommendations have been incorporated for the development regarding site access in order to
improve visibility and safety around the bend of the road:
a. Northbound on Tweed Coast Road be upgraded to include a short AUL treatment (left-in pocket); and
b.  Southbound on Tweed Coast Road be upgraded to include a short CHR(S) treatment (right-in turn).

In addition, additional truck movement on Tweed Coast Road resulting from the proposed development is not expected
to result in adverse safety impacts. This is because the proposed development includes:

¢ The provision of turn pockets removes the probability of trucks disrupting through traffic, and
¢  No trucks impeding the ingress and egress of surrounding driveways.
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A Traffic Impact response lefter has been prepared by Bitzios Consulting and includes a detailed analysis of comparison
of traffic survey datasets, adopted AM and PM peak hours, forecast growth rate and development traffic generation. In
summary the proposed development has incorporated many initiatives to reduce the potential for fraffic accidenis on
Tweed Coast Road as a result of the increase in intensity from the site. It is considered form a traffic engineering/
planning perspective that such initiatives are a suitable means fo ensure fraffic safety on Tweed Coast Road and to
existing residents in the local area.

Issue 4. Need for the development in the local area

A number of submissions related to the developments ‘need’ in the local area considering similar uses in the Shire.
Activity and growth in the Tweed continues to generate a need for supporting services and facilities.

The proposal seeks to establish land uses on the site that would contribute to rural activities in the wider area through
the provision of rural supplies and services. The Rural/ Landscaping Material Supplies facility would provide materials
and goods for sale such as stockfeeds, grains, seeds, fertilizers, soils, gravel, potting mix efc. to assist agricultural
productivity and rural landscapes.

The depot facility will assist with the demand for parking frucks in the Shire, which is a direct response to increased
activity and growth in the Shire.

Issue 5. Stormwater Drainage and Management.

A stormwater management plan has been prepared as part of this response to further information. The stormwater
management plan indicates the site incorporates five (5) catchment areas and includes a series of bioretention basins
in order to treat the stormwater quality and quantity. The proposed stormwater arrangement considers the total
impervious surface areas proposed and reduces the affect of stormwater to surrounding residents particularly 200 Tweed
Coast Road. For further information please review the enclosed Stormwater Management Plan.

Issue 6. On-site Sewage System Design

An On-site Sewage Management Assessment has been prepared by HMC Environmental in which proposes ETA beds
and a high uptake vegetation zone buffering the south border of the proposed beds. This design system has been
suitably considered with regard to the stormwater management plan. The On-site Sewerage Management Assessment
concludes, it is considered that the recommendations listed within the report are sufficient to attain an acceptable level
of environmental impact from the proposed upgrade of the existing on-site sewerage management system to serve the
expected occupancy of the dwelling and the staff office amenities in the shed.

We trust that the above information is sufficient to respond to Council's Request for Further Information as provided in
Council's letter dated 12% March 2018. We respectfully request Council to continue assessment and believe additional
public consultation is not required and assessment can be finalised as per the Environmental Planning and Assessment
Act 1979,

(e) Public interest

The proposal has been investigated and is considered to be suitable to the site;
unlikely to cause any significant long term negative impacts to the surrounding built
and natural environment and meets all of Council’s applicable requirements within
the TLEP and relevant DCPs. The application has been assessed by Council’s
technical officers; with no objections being raised subject to the attached conditions
of development consent. The proposed development is therefore considered to
warrant approval.
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OPTIONS:
1. Approves the application subject to conditions

2. Refuses the application for reasons specified and write to the owner to ensure they
understand the parameters of their existing consents and specify any variations to these
provisions will require a new Development Application, modified applications and/or
building certificates.

Council Officers recommend Option 1.
CONCLUSION:

The proposed depot has been considered in accordance with the relevant provisions of the
NSW Environmental Planning and Assessment Act 1979 and on balance is suitable to be
determined by way of approval.

The development is not considered to result in a significant impact to the amenity or uses of
the surrounding sites. Appropriate conditions have been applied.

Adequate documentation has been provided by the applicant, and a full assessment has been
undertaken based on all relevant issues. The proposal is considered suitable and appropriate
for the subject site, given its permissibility under the sites zoning.

Community views were considered as part of the assessment in accordance with Council’s
Development Control Plan and the NSW Environmental Planning and Assessment Act 1979
requirements for public notification.

COUNCIL IMPLICATIONS:

a. Policy:
Corporate Policy Not Applicable

b. Budget/Long Term Financial Plan:
N/A

c. Legal:
The applicant has rights of appeal to the NSW Land and Environment Court in respect of any
Council determination.

d. Communication/Engagement:
Inform - We will keep you informed.

UNDER SEPARATE COVER/FURTHER INFORMATION:
Nil.
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20 [PR-CM] Development Application DA18/0082 for a Telecommunications
Facility at Lot 6 DP 866255 No. 233 Byangum Road, Murwillumbah

SUBMITTED BY:  Development Assessment and Compliance

Making decisions with you

We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

2 Making decisions with you

21 Built Environment

2.1.2 Development Assessment - To assess development applications lodged with Council to achieve quality land use outcomes and to

assist people to understand the development process.

ROLE:

SUMMARY OF REPORT:

UPDATED SUMMARY SINCE 16 AUGUST 2018

This development application for the construction of a telecommunications facility at Lot 6 DP
866255 No. 233 Byangum Road, Murwillumbah (Murwillumbah Golf Club) was reported to the
Council meeting on 16 August 2018 with a recommendation to approve the application subject
to conditions.

Following consideration of the application, Council resolved that this item be deferred for a
Workshop with the proponent and that an invitation be forwarded to the Principal and the
President of the Parents and Citizens Association of the Adventist College and a
representative from the Australian Radiation Protection and Nuclear Safety Authority
(ARPANSA) to also attend.

A workshop was held on Thursday 27 September 2018 and was attended by the following
external parties:

Proponent:
Mr Benjamin Davis, Senior Consultant Urbis on behalf of Nokia

Mr Tim Brosnan, Subject Matter Expert - Town Planner - Nokia
Mr Charles de Fortier, Radio Frequency (RF) Engineer — Nokia

ARPANSA:
Dr Ken Karipidis, Assistant Director Assessment and Advice Section, Radiation Health
Services Branch of ARPANSA (telephone attendance).
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Tweed Valley Adventist College:

Mr Paul Fua, Principal

Ms Michele Wilson, Assistant Principal

Ms Courtney Tyler, Chaplain, Tweed Valley Adventist College.

The main focus of the workshop was electromagnetic energy (EME) and the safety associated
with same with Dr Karipidis responding to questions in relation to ARPANSA'’s safety limits,
how the limits are devised, and the conflicting information on EME impacts on the internet.

The main outcomes from this discussion was that:

o ARPANSA undertook a review of the current safety limits in 2014 and are currently
reviewing the standards, however the major premise will remain the same;

o The current safety standards have an applied safety principle built it, and it was noted
that the predicted EME at Tweed Valley Adventist College was 0.061% of that limit;

o The NSW Department of Education policy position on preferring that
telecommunications facilities not be located within 500m of a school is at odds with the
ARPANSA Guidelines and direction of Federal Government;

o The Radio Frequency (RF) EME exposure from a mobile phone and AM radio is
significantly greater than that associated with a base tower;

. Unlike ionising radiation (eg X-rays), there are no cumulative effects in terms of RF EME
exposure.

The discussion also focussed on the potential for the proponent to consider an alternative site
or to co-locate to an existing facility. The proponent indicated that the subject site was the
preferred site for coverage and that co-location to an existing facility would not alleviate the
need for a major site in this area. The provision of a small cell network (lower towers at a
greater density) would not function without a major base station.

Tweed Adventist College expressed concern at the impact that the tower would have on
parents’ perceptions and a possible withdrawal of students from the school and requested
that Council consider an alternative location.

Following the workshop, the recommendations of this report remain unchanged. While it is
clear that Tweed Adventist College has residual concerns in relation potential health impacts,
Australian Standard RPS3 is an authoritative and scientifically credible standard to protect the
health and safety of people and the environment from the harmful effects of radiofrequency
EME. It is not appropriate for a consent authority to set aside or disregard this standard or
the expert advice of ARPANSA.

The applicant has submitted EME level predications at various distances within 500m of the
proposed facilities, and to the nearest classrooms and/or school buildings at Tweed Valley
Adventist College and Wollumbin High School. These readings demonstrate that the
maximum predicted level from the proposed facility (if operating at maximum capacity) will be
0.36% of the ARPANSA exposure limit and that the levels at the adjacent schools would range
from 0.038% (Wollumbin high School) to 0.061% - 0.085% (Tweed Valley Adventist College).

SUMMARY OF ORIGINAL REPORT

A development application was received by Council on 5 February 2018 proposing the
construction of a 30m high monopole with the installation of three panel antennae, 11 non-
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EME emitting remote radio units and one 600mm dish antenna taking the overall height of the
structure to 33.2m at Lot 6 DP 866255 No. 233 Byangum Road, Murwillumbah (Murwillumbah
Golf Club).

The application has been lodged by Urbis on behalf of Optus Mobile Pty Ltd.

State Environmental Planning Policy (Infrastructure) 2007 sets out provisions for the erection
and installation of telecommunications and other communication facilities. As the proposed
site is zoned RE2 Private Recreation, the provisions for the erection of a new tower as
complying development do not apply. The SEPP does, however, allow for the development
with consent in this zone subject to the consent authority taking into consideration the
guidelines published by the Department of Planning for site selection, design, construction or
operating principles for telecommunications facilities.

An assessment of the proposal against the Department of Planning guidelines is set out in
this report and it is concluded that the proposal meets with the criteria set out in the guidelines
subject to the imposition of appropriate conditions.

The site is located on bushfire prone land and the proposal requires the provision and
maintenance of a 10m Asset Protection Zone (APZ) around the facility. The initial proposal
submitted required the removal of three (3) trees to accommodate this APZ and to provide
sufficient clearance from the mast. However the applicant has amended the proposal to retain
all trees at this location, with branch pruning restricted to two (2) trees. The application has
been accompanied by a Bushfire Protection Assessment Report and Tree Retention Plan
(incorporating an Arboricultural Impact Assessment report) indicating that the surrounding
trees can be retained.

The application has also been accompanied by a Visual Impact Assessment prepared by
Urbis which concludes that the proposal would have a moderate visual impact based on
viewing distance, number of viewers, period of view and vantage points from surrounding
areas.

At a height of 33.2m, it is evitable that the structure cannot be fully absorbed into the
landscape and it is likely that the structure may be visible in the landscape from certain
viewpoints including the viewsheds from Wollumbin/Mount Warning and Tweed Regional Art
Gallery — Observation Deck. However having regard to the vastness of the views from these
viewpoints encompassing so much visual detail and the intermediate distances (12km from
Wollumbin/Mount Warning and 3.3km from Tweed Regional Art Gallery — Observation Deck),
it is acknowledged that the proposal is likely to be absorbed into the landscape.

Closer to the site, the proposal will have a moderate visual impact on views of
Wollumbin/Mount Warning from Byangum Road however having regard to the period of the
view when moving along Byangum Road, the number of viewers on this road and the existing
vertical elements (electricity poles) in the viewshed, the impact is considered reasonable. Any
consent issued should be subject to a condition requiring the approval of a schedule of colours
and finishes that provides a low contrast to the landscape background to ameliorate the
impact in terms of views, in particular the view from Tweed Regional Art Gallery — Observation
Deck.

The site is located approximately 265m from the grounds of Tweed Valley Adventist College
(being approximately 564m to the nearest classroom and 692m to the nearest Primary level
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classroom) and 506m from the grounds of Wollumbin High School (being approximately 663m
to the nearest school building). A significant number of submissions have been received from
stakeholders at the Tweed Valley Adventist College (staff and families of students) objecting
to the proposal on health related grounds and the proximity of the proposed mast to the
school.

Optus, as a licenced mobile carrier, relies on the expert advice of national and international
authorities such as the Australian Radiation Protection and Nuclear Safety Authority
(ARPANSA) and the World Health Organisation (WHO) for overall assessment of health and
safety impacts. The Australian Communications and Media Authority (ACMA) adopted a
technical standard for continuous exposure of the public to radiofrequency (RF)
electromagnetic emissions (EME) from mobile phone base stations. The standard, known as
the Radiocommunications (Electromagnetic Radiation — Human Exposure) Standard 2003,
was prepared by the ARPANSA and is based upon recommendations of ICNIRP (International
Commission for Non-lonising Radiation Protection), an agency associated with the WHO.
Mobile carriers must comply with the Australian Standard on exposure to EME set by the
ACMA.

As set out in NSW Land & Environmental Court judgement in Telstra Corporation Limited v
Hornsby Shire Council [2006] NSWLEC 133 Australian Standard RPS3 is an authoritative and
scientifically credible standard to protect the health and safety of people and the environment
from the harmful effects of radiofrequency fields in the frequency range of 3kHz to 300 GHz.
It is not appropriate for a consent authority to set aside or disregard such an authoritative and
scientifically credible standard as the Australian Standard RPS3.

The applicant has submitted EME level predications at various distances within 500m of the
proposed facilities, and to the nearest classrooms and/or school buildings at Tweed Valley
Adventist College and Wollumbin High School. These readings demonstrate that the
maximum predicted level from the proposed facility will be 0.36% of the ARPANSA exposure
limit and that the levels at the adjacent schools would range from 0.038% (Wollumbin high
School) to 0.061% - 0.085% (Tweed Valley Adventist College).

The Australian Government Department of Communications have also issued a factsheet with
information on communications towers, radio transmitters and safety for schools, teachers,
students and parents. This is included in Attachment 1.

The application was referred to Council’s Environmental Health Unit, Building Unit and Natural
Resource Management Unit. The Natural Resource Management initially raised concerns
with regard to proposed tree removals, however the proposal has been modified to address
this. The Unit has subsequently raised no objection to the proposal subject to the imposition
of appropriate conditions on any consent issued.

Prior to the lodgement of the application, the applicant undertook pre-lodgement Community
consultation as required by Council’s resolution of May 2010, though the extent of the
consultation did not extend to a community meeting as recommended in the resolution.

The application was advertised for a period of 14 days from Wednesday 21 February to
Wednesday 7 March 2018. During this time, three (3) submissions were received, one (1) of
these in support of the proposal and the other two (2) objecting to the proposal. However after
the close of the submission period, a further 40 objections were received in the period up to
12 April 2018.
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As outlined above, a significant proportion of the objectors (41 of the 42 objections) have
raised concerns with the potential health impacts, and in particular the proximity to Tweed
Valley Adventist College. The other issues raised related to the adequacy of existing mobile
phone services, potential impact on visual amenity and possible property devaluation. These
matters are addressed in more detail in the report.

RECOMMENDATION:

That Development Application DA18/0082 for a telecommunications facility at Lot 6 DP
866255 No. 233 Byangum Road, Murwillumbah be approved subject to the following
conditions:

GENERAL

1.

The development shall be completed in accordance with the Statement of
Environmental Effects prepared by Urbis and dated January 2018 and Site Layout
Plan No S2646-P1 Rev 05 and Site Elevation Plan No S2646-P2 Rev 05 prepared
by Nokia Networks Pty Ltd and dated 8 June 2018, except where varied by the

conditions of this consent.
[GEN0005]

The issue of this Development Consent does not certify compliance with the

relevant provisions of the Building Code of Australia.
[GEN0115]

Approval is given subject to the location of, protection of, and/or any necessary
approved modifications to any existing public utilities situated within or adjacent
to the subject property. Any necessary adjustment or modification of existing
services is to be undertaken in accordance with the requirements of the relevant

authority, at the Developer's expense.
[GENO0135]

The owner is to ensure that the proposed structure is constructed in the position
and at the levels as nominated on the approved plans or as stipulated by a
condition of this consent, noting that all boundary setback measurements are
taken from the real property boundary and not from such things as road bitumen

or fence lines.
[GEN0300]

Vegetation management is to be undertaken in accordance with the Arboricultural
Impact Assessment dated 24 June 2018 prepared by Independent Arboricultural
Services pursuant to amendments prescribed in Condition 11. Pruning of trees
shall be limited to those trees identified as Tree 819 and Tree 820 in Site Photos
(pp. 22 and 23) of the report. No vegetation shall be removed to facilitate or
maintain the development unless otherwise approved by Council’s General

Manager or delegate.
[GENNSO1]

The development shall be carried out in accordance with the recommendations of
the Bushfire Protection Assessment Report prepared by Ecological Australia and
dated 25 June 2018.
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(@) An Asset Protection Zone of 10m is to be provided around the
telecommunications mast and equipment shelter as identified in the Bushfire
Protection Assessment Report.

(b) An Asset Protection Zone is to be implemented and maintained in a manner
that it is free of surface/elevated fuels and contains minimum canopy cover.

(c) Construction material shall be able to withstand 40kW/m2 of radiant heat and
withstand ember penetration of the structure (ODU).

(d) External cabling to be underground where possible, or shielded, as outlined
in Section 2.3 of the Bushfire Protection Assessment Report.

(e) Electricity shall be underground wherever practicable. Where overhead
electrical transmission lines are installed:

o No lines are to be installed with short pole spacing, unless crossing
gullies, and

o No part of a tree shall be closer to a powerline than the distance
specified in the ISSC 3 Guide for the Management of Vegetation in the
Vicinity of Electricity Assets (ISSC 2016).

[GENNSO02]

PRIOR TO ISSUE OF CONSTRUCTION CERTIFICATE

7.

Prior to the issue of a Construction Certificate, a Construction Environmental
Management Plan (CEMP) shall be submitted to and approved by the Principle
Certifying Authority. The CEMP shall be consistent with the Guideline for the
Preparation of Environmental Management Plans (DIPNR, 2004). A copy of the
approved plan shall be submitted to Council. The Plan shall address, but not be
limited to, the following matters where relevant:

a) Hours of work;

b) Contact details of site manager;

c) Traffic and pedestrian management;
d) Noise and vibration management;
e) Construction waste management;

f)  Erosion and sediment control; and,

g) Floraand fauna management.
[PCC0125]

A Traffic Control Plan in accordance with AS1742 and the latest version of the
NSW Government Roads and Maritime Services (RMS) publication "Traffic Control
at Work Sites" shall be prepared by an RMS accredited person and shall be
submitted to the Principal Certifying Authority prior to issue of the Construction

Certificate. Safe public access shall be provided at all times.
[PCC0865]

The Structural elements of the telecommunications facility are to be designed by
a practising Structural Engineer after consideration of a soil report from a NATA
accredited soil testing laboratory and shall be submitted to and approved by the

Principal Certifying Authority prior to the issue of a construction certificate.
[PCC0945]
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10. Erosion and Sediment Control shall be provided in accordance with the following:

(@) The Construction Certificate Application must include a detailed Erosion and
Sediment Control Plan prepared in accordance with Section D7.07 of
Development Design Specification D7 - Stormwater Quality.

(b) Construction phase erosion and sediment control shall be designed,
constructed and operated in accordance with Tweed Shire Council
Development Design Specification D7 - Stormwater Quality and its Annexure
A - “Code of Practice for Soil and Water Management on Construction
Works”.

[PCC1155]

11. Prior to issue of a Construction Certificate the Arboricultural Impact Assessment
dated 24 June 2018 prepared by Independent Arboricultural Services is to be
amended and submitted for the approval of Council’s General Manager or his
delegate showing the following:

(@) Alignment of tree protection fencing in accordance with Australian Standard
AS4970:2009 Protection of trees on development sites.

(b) An amended plan of proposed areas of low pressure water excavation (as
shown on Page 8 of the report) for any underground services, earth electrode
and associated conductor cable installation within the Tree Protection Zone.

The Construction Certificate shall not be issued until the approval of the General

Manager or his delegate has been issued.
[PCCNSO01]

12. Prior to issue of a Construction Certificate final engineering drawings shall be
submitted for the approval of the General Manager or his delegate demonstrating
the following:

(@) No above or underground structures or services within the Structural Root
Zone of Tree 820 (Eucalyptus microcorys) and 819 (Lophostemon confertus)

(b) Minimal encroachment of underground services within the Tree Protection
Zone of Tree 820.

(c) That earthworks are to be minimised to avoid unnecessary soil disturbance

within Tree Protection Zones to be retained and protected.
[PCCNSO02]

13. Prior to the issue of a Construction Certificate, the applicant should submit a
schedule of finishes and colours for the telecommunications mast and the
equipment shelter to the General Manager or his delegate for approval. The colour
scheme shall be such that the colour and reflectivity shall be no more than 2
degrees/10% contrast of hues and tones of the surrounding background with
particular regard to the backdrop when viewed from the Tweed Regional Art
Gallery Observation Deck. The 256 grayscale chart in the NSW Government,
Department of Planning and Environment, 2015. Wind Energy: Visual Assessment
Bulletin ABO1 for State Significant Wind Energy shall be used as a reference to

measure contrast.
[PCCNS03]
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PRIOR TO COMMENCEMENT OF WORK

14.

15.

16.

17.

The proponent shall accurately locate and identify any existing sewer main,
stormwater line or other underground infrastructure within or adjacent to the site
and the Principal Certifying Authority advised of its location and depth prior to
commencing works and ensure there shall be no conflict between the proposed

development and existing infrastructure prior to start of any works.
[PCWO0005]

The erection of the structure and associated equipment in accordance with this
development consent must not be commenced until:

(@) a construction certificate for the building work has been issued by the
consent authority, the council (if the council is not the consent authority) or
an accredited certifier, and

(b) the person having the benefit of the development consent has:
() appointed a principal certifying authority for the building work, and
(i) notified the principal certifying authority that the person will carry out
the building work as an owner-builder, if that is the case, and

(c) the principal certifying authority has, no later than 2 days before the building
work commences:

(i) notified the consent authority and the council (if the council is not the
consent authority) of his or her appointment, and

(i) notified the person having the benefit of the development consent of
any critical stage inspections and other inspections that are to be
carried out in respect of the building work, and

(d) the person having the benefit of the development consent, if not carrying out
the work as an owner-builder, has:

(i) appointed a principal contractor for the building work, and

(i) notified the principal certifying authority of any such appointment, and

(i) unless that person is the principal contractor, notified the principal
contractor of any critical stage inspection and other inspections that are

to be carried out in respect of the building work.
[PCWO0215]

Prior to work commencing, a "Notice of Commencement of Building or
Subdivision Work and Appointment of Principal Certifying Authority” shall be

submitted to Council at least 2 days prior to work commencing.
[PCWO0225]

Where prescribed by the provisions of the Environmental Planning and
Assessment Regulation 2000, a sign must be erected in a prominent position on
any site on which building work, subdivision work or demolition work is being
carried out:

(@) showing the name, address and telephone number of the principal certifying
authority for the work, and
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(b) showing the name of the principal contractor (if any) for any building work
and a telephone number on which that person may be contacted outside
working hours, and

(c) stating that unauthorised entry to the site is prohibited.

Any such sign is to be maintained while the building work, subdivision work or
demolition work is being carried out, but must be removed when the work has

been completed.
[PCWO0255]

DURING CONSTRUCTION

18.

19.

20.

21.

22.

23.

The telecommunications facility and ancillary facilities are to be installed in
accordance with the applicable specifications (if any) of the manufacturers for the

installation of such equipment.
[DURNS02]

All proposed works are to be carried out in accordance with the conditions of
development consent, any approved Management Plans, approved Construction

Certificate, drawings and specifications.
[DUR0005]

Should any Aboriginal object or cultural heritage (including human remains) be
discovered all site works must cease immediately and the Tweed Byron Local
Aboriginal Land Council (TBLALC) Aboriginal Sites Officer (on 07 5536 1763) are
to be notified. The find is to be reported to the Office of Environment and Heritage.
No works or development may be undertaken until the required investigations
have been completed and any permits or approvals obtained, where required, in
accordance with the National Parks and Wildlife Act, 1974.

[DUR0025]

Commencement of work, including the switching on and operation of plant,
machinery and vehicles is limited to the following hours, unless otherwise
permitted by Council:

Monday to Saturday from 7.00am to 5.00pm
No work to be carried out on Sundays or Public Holidays

The proponent is responsible to instruct and control subcontractors regarding

hours of work.
[DUR0205]

All building work (other than work relating to the erection of atemporary building)
must be carried out in accordance with the requirements of the Building Code of
Australia (as in force on the date the application for the relevant construction

certificate was made).
[DUR0375]

Building materials used in the construction of the building are not to be deposited
or stored on Council's footpath or road reserve, unless prior approval is obtained

from Council.
[DUR0395]
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The Principal Certifying Authority is to be given a minimum of 48 hours notice
prior to any critical stage inspection or any other inspection nominated by the
Principal Certifying Authority via the notice under Section 6.6 of the

Environmental Planning and Assessment Act 1979.
[DUR0405]

It is the responsibility of the applicant to restrict public access to the construction
works site, construction works or materials or equipment on the site when
construction work is not in progress or the site is otherwise unoccupied in
accordance with WorkCover NSW requirements and Work Health and Safety
Regulation 2011.

[DUR0415]

Excavation

(@) All excavations and backfilling associated with the erection or demolition of
a building must be executed safely and in accordance with WorkCover 2000
Regulations.

(b) All excavations associated with the erection or demolition of a building must
be properly guarded and protected to prevent them from being dangerous to

life or property. [DUR0425]

All work associated with this approval is to be carried out so as not to impact on
the neighbourhood, adjacent premises or the environment. All necessary
precautions, covering and protection shall be taken to minimise impact from:

o Noise, water or air pollution.
° Dust during filling operations and also from construction vehicles.

o Material removed from the site by wind.
[DUR1005]

The burning off of trees and associated vegetation felled by clearing operations
or builders waste is prohibited. Such materials shall either be recycled or

disposed of in a manner acceptable to Councils General Manager or his delegate.
[DUR1015]

The developer/contractor is to maintain a copy of the development consent and
Construction Certificate approval including plans and specifications on the site at

all times.
[DUR2015]

The builder must provide an adequate trade waste service to ensure that all waste
material is suitably contained and secured within an area on the site, and removed
from the site at regular intervals for the period of construction/demolition to

ensure no material is capable of being washed or blown from the site.
[DUR2185]

Appropriate arrangements to the satisfaction of Council's General Manager or his
delegate shall be provided for the storage and removal of garbage and other waste

materials.
[DUR2205]
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32.

The exportation or importation of waste (including fill or soil) from or to the site
must be in accordance with the provisions of the Protection of the Environment
Operations Act 1997 and the NSW Environmental Protection Authority “Waste

Classification Guidelines”.
[DURNSO1]

PRIOR TO ISSUE OF OCCUPATION CERTIFICATE

33.

34.

35.

36.

37.

USE

38.

Prior to issue of an Occupation Certificate, all works/actions/inspections etc
required at that stage by other conditions or any approved Management Plans or

the like shall be completed in accordance with those conditions or plans.
[POC0005]

A person must not commence occupation or use of the whole or any part of a new
building or structure (within the meaning of Section 6.9 and 6.10 unless an
occupation certificate has been issued in relation to the building or part

(maximum 25 penalty units).
[POC0205]

A final occupation certificate must be applied for and obtained within 6 months of
any Interim Occupation Certificate being issued, and all conditions of this consent
must be satisfied at the time of issue of a final occupation certificate (unless

otherwise specified herein).
[POCO0355]

Prior to the issue of a final Occupation Certificate, all conditions of consent are to

be met.
[POC1055]

Prior to the issue of an Occupation Certificate or immediately prior to the
commissioning of telecommunication facility whichever occurs first, the
nominated Project Arborist shall provide to Council's General Manager or
delegate a certification report that includes the following information:

(@) Confirmation that all works have been undertaken in accordance with
Australian Standard AS4970 - 2009 Protection of trees on development sites,
industry best standards, the approved Arboricultural Impact Assessment
Dated 24 June 2018 prepared by Independent Arboricultural Services and
details of any remedial actions recommended by the Project Arborist to
avoid/minimise disturbance of existing vegetation.

(b) A brief assessment of the condition of the trees, details of any deviations
from approved essential tree protection management actions/measures and
if applicable evaluation of any remedial actions undertaken to mitigate

impact on existing vegetation as a result of project works.
[POCNS01]

The use to be conducted so as not to cause disruption to the amenity of the

locality, particularly by way of the emission of noise, dust and odours or the like.
[USE0125]
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All externally mounted air conditioning units and other mechanical plant or
equipment are to be located so that any noise impact due to their operation which
may be or is likely to be experienced by any neighbouring premises is minimised.
Notwithstanding this requirement all air conditioning units and other mechanical
plant and or equipment is to be acoustically treated or shielded where considered
necessary to the satisfaction of the General Manager or his delegate such that the
operation of any air conditioning unit, mechanical plant and or equipment does

not result in the emission of offensive or intrusive noise.
[USE0175]

All externally mounted artificial lighting, including security lighting, is to be
shielded to the satisfaction of the General Manager or his delegate where
necessary or required so as to prevent the spill of light or glare creating a

nuisance to neighbouring or adjacent premises.
[USE0225]

All wastes shall be collected, stored, and disposed of to the satisfaction of the

General Manager or his delegate.
[USE0875]

In the event that the telecommunications facility is no longer required or the
equipment becomes obsolete, it is to be removed and the site restored, to a

condition that is similar to its condition before the facility was constructed.
[USENSO01]

The installation of the communications infrastructure must be in compliance with
the following:

(@) ARPANSA, Australian Radiation Protection Standard for Maximum Exposure
Levels to Radiofrequency fields - 3khz to 300GHz, in Radiation Protection
Standard RPS3 2002, ARPANSA ; Australian, clause 5.7, pages 28-29, as
amended from time to time: and

(b) The Australian Communication Industry Forum Code ‘ACIF C564:2004
(December 2004).

[USENS02]

The applicant is to provide certification to the General Manager or his delegate of
the operation of the telecommunications facility in accordance with the approved
electromagnetic energy (EME) levels within thirty (30) days after the operation of

the tower, and again at a twelve month interval.
[USENS03]

The telecommunications facility is not to cause adverse radio frequency
interference with any airport, port or Commonwealth Defence navigational or

communications equipment.
[USENS04]
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REPORT:

Applicant: Optus

Owner: Murwillumbah Golf Club Pty Ltd

Location: Lot 6 DP 866255 No. 233 Byangum Road, Murwillumbah
Zoning: RE2 - Private Recreation and RUL1 - Primary Production
Cost: $150,000

Background:

Application details

The application seeks approval for the construction of a mobile phone base station on land at
Murwillumbah Gold Club, 233 Byangum Road, Murwillumbah. The owner of the land is
Murwillumbah Golf Club Limited.

Development consent is sought for:

o The erection of a 30m monopole;

o The installation of a turret head frame on the top of the monopole;

o The installation of three (3) panel antennae on the frame resulting in an overall height of
33.2m,;

o The installation of 11 non-EME emitting remote radio units;

o The installation of one 600mm dish antenna;

o The erection of a three-bay outdoor equipment unit measuring 2.254m long x 0.926m
wide and 2.126m high; and

o Ancillary equipment associated with the safe operation of the facility, such as cabling,
earthing and electrical works.

The proposal as initially submitted was for the facility to use the natural product colours
however the applicant has indicated that the development, if approved, could be subject to a
condition requiring the facility to be painted to minimise the visual impact.

The proposal as initially submitted also included the removal of three (3) adjacent trees to
provide for a 10m APZ around the facility and to remove trees which could physically impact
on the structure. The applicant has submitted amended plans relocating the mast and
equipment slightly to the south of the 7.5m x 7.5m lease area to increase the separation
distance from the trees and to allow for the retention of all trees, with pruning restricted to two
trees.

No fencing is proposed with the lease area open to the Golf Course.
Site selection

The applicant has advised that there are currently some mobile network problems in and
around Murwillumbah and that these include some area where Optus has poor or no coverage
due to the location and performance of existing sites, the inability of the radio signal to
penetrate inside buildings and the increased demand for mobile phone services.

The applicant has advised that Optus undertook a detailed process in selecting the site of the
facilities and that several alternative candidate sites were considered.
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The Telecommunications Act 1997 and SEPP Infrastructure require that all carriers consider
co-location and upgrading of the existing facilities as a priority. The applicant advised that
Optus investigated the potential to co-locate at the following nearby sites:

1. Telstra site at 143 North Arm Road, North Arm (1.62km west)
2. NSW SES site at 83 Riverview Street, Murwillumbah (1.81km east)
3.  NBN site at 452 Numinbah Road, Nobby’s Creek (1.49km northwest)

However all sites were indicated by the applicant as being too far from the target coverage
area to provide adequate coverage.

The applicant advises that Optus identified two new candidate sites based on the selection
criteria which included engineering constructability, minimal environmental impact, visual
amenity, topographical constructions, occupational health and safety, Optus radio frequency
coverage objectives and the ability to secure tenure on the property.
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This was the subject site and a site on the Murwillumbah Lawn Cemetery. It was considered
by the applicants that this alternative site being within a cemetery and close to residential
development was likely to attract a lot of community concern, with the visual impact also
determined to be greater.

Site details

The subject site is legally described as Lot 6 DP 866255 and is known as 233 Byangum Road,
Murwillumbah.

The subject site is located at the southern end of Murwillumbah Golf Club, with the proposed
structure to be constructed adjacent to the existing grounds keeping sheds within an area
surrounded by mature and semi-mature trees. The proposal is to be accessed by a tarmacked
road that runs from the main access to the Golf Club to the sheds.

The site is identified as Bush fire prone land, with the proposal located in a buffer area
between an area of an area of Category 1 and 2 vegetation. A cluster of trees to the southwest
of the site and to the east are identified as being of Very High and High Ecological Status,
though these are not immediately adjacent to the proposal.

A small portion of the Golf Course (to the rear of Tamarisk Avenue) is identified as Regional
significant farmland. Portions of the site are also flood affected but not at location of proposal.

The site is outside of the Gold Coast Airport Obstacle Limitation Surfaces Maps and that of
the Murwillumbah Airfield.

Surrounding Area
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The golf course covers an area of 43.67ha extending back approximately 900m — 1,140m
from North Arm Road to the Rous River with a site width ranging from 350m — 500m. The
lands to the west of the Golf Course are developed for low density residential housing with
Wollumbin High School further west and rural lands to the north of this. The land to be south
is also developed for low density residential development with Mountain View Retirement
Village located in this area. There is a cemetery immediately to the east of the subject site
with low density residential beyond to the east and north. Tweed Valley Adventist College lies
to the northeast of the subject site.

The closest residential development to the proposed tower is to the south being approximately
140m away. The grounds of Wollumbin High School are located approximately 506m from
the proposed mast with the nearest school building approximately 658m. The grounds of
Tweed Valley Adventist College are located approximately 257m from the proposed mast with
a dwelling on the grounds approximately 303m from the proposed mast with approximately
556m to the nearest school building.

Strength of the Electromagnetic field

The applicant has advised that the facility would operate within the exposure standards in:

1. The Australian Radiation Protection and Nuclear Safety Agency (ARPANSA) standard
(the Radiation Protection Standard for Maximum Exposure levels to Radiofrequency
Fields — 3KHz to 300GHz (ARPANSA Standard))

2. Radiocommunications (Electromagnetic Radiation Human Exposure) Standard 2003,
and

3. Any other standards endorsed by the Commonwealth Government and the Australian
Communications and Media Authority (ASMA).

The Radiocommunications (Electromagnetic Radiation Human Exposure) Standard 2003 was
prepared by ARPANSA and adopted by AMCA in 200. It is the same as that recommended
by ICNIRP (International Commission for Non-lonising Radiation Protection), an agency
associated with the World Health Organisation (WHO).

The Standard operates by placing a limit on the strength of the signal (or RF EME) that mobile
carriers can transmit to and from any network base station. The standard is not based on
distance restrictions or the creation of buffer zones, but setting a signal strength with a
significant safety margin which cannot be exceeded. All mobile carriers, including Optus, must
comply with the Australian Standard.

The applicant has advised that the maximum strength of the electromagnetic field that the
facility would produce is less than 0.35% of the ARPANSA mandated exposure limit (based
on the maximum level of radiofrequency (RF)/electromagnetic cumulative energy (EME) at
1.5m above the ground form the antennae.

Pre-lodgement Community Consultation

Set out below is a summary of the pre-lodgement consultation undertaken by the applicant.
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June 2017 —

July 2017 —

Aug 2017 —

Sept 2017 —

Page 210

The applicant contacted Council advising of the intention to lodge a
Development Application.

The applicant was issued with a copy of Council’s resolution in relation to pre-
application consultation requirements for development applications for
telecommunications facilities:

RESOLVED that where Tweed Shire Council is the consent authority for the installation of
Telecommunication networks the provider/applicant/proponent be requested to undertake the
following community consultation before submitting any Development Application(s) for the
installation of Mobile Towers and all supporting equipment within the shire;

advertisements in the Tweed Link in two conseculive publications,

two independent newspapers,

a community meeting held within the area that could be affected by the proposal,
letter box drops to the surrounding homes/businesses etc. that could be affected,
door knocks to the surrounding area that could be affected

and that this preliminary consultation forms part of the Development Application (as
supplementary written information and includes copies of all correspondence - inwards and
outwards regarding the consultation process undertaken), when finally submitting the
Development Application to Council for reviewi/processing/consideration.

The applicant advised that Optus would undertake community consultation and
a draft consultation plan was submitted.

The applicant issued letters to Wollumbin High School, Wollumbin High School
Parents and Citizens Association, Tweed Valley Adventist College, two local
Members of Parliament, Murwillumbah Ratepayers and Residents Association,
and 261 of the nearest dwellings and businesses.

The letter was accompanied by a set of plans, an ARPANSA Environmental
EME report (February 2017) and two photomontages of facility from Byangum
Road and Tamarisk Avenue.

A notice was published in the Tweed Link dated 22 August 2017 and 29 August
2017.

The applicant received three submissions (including one which represented a
number of community members) raising the following issues:

Potential impact on visual amenity

Possible property devaluation

Possible alternative location, and

Electromagnetic emissions and public health and safety.

The applicant indicated that the submissions were considered and the
submitters responded to in writing. A copy of the responses was submitted with
the application. It is noted that one submitter has indicated that he did not receive
any follow-up correspondence from the applicant in relation to his pre-
application submission. Based on this advice, the applicant was consulted and
requested to re-issue this correspondence to the submitter in question.
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The applicant also consulted with Council as the owner of Murwillumbah Airfield.

Based on the consultation undertaken, Optus determined to proceed with a
development application.

SITE DIAGRAM:
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ZONING MAP:
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AERIAL PHOTOGRAPH:
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LOCATION CONTEXT MAP:
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DEVELOPMENT PLANS:
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PHOTOGRAPH MONTAGES:

The following images have been extracted from the applicant’s Visual Impact Assessment
Report prepared by Urbis and dated June 2018.

Figure 1: Photomontage image Location map (Source: Google Earth, 2017)

Figure 2: Photo montage of proposed facility (unpainted) viewed from Tamarisk Avenue (View 1)
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Figure 3: Photo montage of proposed facility (unpainted) viewed from Ingram Place (View 2)

Figure 4: Photo montage of proposed facility (unpainted) viewed from Park Avenue (bus stop) (View 3)
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Figure 5: Photo montage of proposed facility (unpainted) viewed from Hall Drive (View 4)

Figure 6: Photo montage of proposed facility (unpainted) viewed from Byangum Road (View 5)
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Figure 7: Photo montage of proposed facility (painted Pale Eucalypt) viewed from Byangum Road (View 5)
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Figure 8: Photo montage of proposed facility (unpainted) when
viewed from junction of Park Avenue/North Arm Road (View 6)

Figures 9 & 10: Photographs of existing vegetation on North Arm Road frontage viewed from Park Avenue
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The following photographs illustrate the viewsheds from Lion’s Lookout,
Murwillumbah and the Tweed Regional Art Gallery — Observation Deck as they relate
to the subject site

Figure 11: Photographs of view from Lion’s Lookout, Murwillumbah

Figure 12: Photograph of view from Tweed Regional Art Gallery — Observation Deck
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Federal Legislation:
Telecommunications Act 1997

The Telecommunications Act 1997 which came into operation on 1 July 1997 provides a
system of regulating telecommunications and the activities of carriers and service providers.

Under the Act, telecommunications carriers are exempt from state and territory planning laws
in three limited instances:

1. There are exemptions for the inspection of land, maintenance of facilities, installation of
low impact facilities, subscriber connections and temporary defence facilities. There
exemptions are detailed in the Telecommunications (Low Impact facilities)
Determination 1997 and Amendment No 3 of 2015 and are subject to the
Telecommunications Code of Practice 1997;

2. A limited case-by-case appeals process exists to cover installation of facilities in
situations of national significance; and

3. There are some specific powers and immunities from the previous Telecommunications
Act 1991.

The Telecommunications (Low Impact facilities) Determination 1997 contains a schedule of
telecommunications facilities that the Commonwealth Government will continue to regulate —
facilities that are essential to maintaining telecommunications networks and which are unlikely
to cause significant community disruption during their installation or operation.

These facilities are considered to be ‘low-impact’ and do not require planning approval under
state or territory laws and are exempt from the operation of state laws in relation to tenancy.

The current proposal is not consistent with the provisions outline in Part 3 of the Determination
and therefore cannot be considered to be a low —impact facilities. Proposed installations which
do not fall under the Determination require approval under State planning legislation unless
they are exempt development under an Environmental Planning instrument.

An assessment of the proposal against the provisions of State Environmental Planning Policy
(Infrastructure) 2007 is set out later in this report and confirms that the proposal is not
complying development as the site is zoned RE2 - Private Recreation.

Therefore the proposal requires development consent.
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Considerations under Section 4.15 of the Environmental Planning and Assessment Act

1979:

(@)

(i)

The provisions of any environmental planning instrument

Tweed Local Environmental Plan 2014

Clause 1.2 — Aims of the Plan

The aims of this plan as set out under Section 1.2 of this plan are as follows:

(@)

(b)

(©)

(d)

()
(f)
(9)
(h)

(i)
()

to give effect to the desired outcomes, strategic principles, policies and
actions contained in the Council’s adopted strategic planning documents,
including, but not limited to, consistency with local indigenous cultural values,
and the national and international significance of the Tweed Caldera,

to encourage a sustainable, local economy, small business, employment,
agriculture, affordable housing, recreational, arts, social, cultural, tourism and
sustainable industry opportunities appropriate to Tweed Shire,

to promote the responsible sustainable management and conservation of
Tweed’s natural and environmentally sensitive areas and waterways, visual
amenity and scenic routes, the built environment, and cultural heritage,

to promote development that is consistent with the principles of ecologically
sustainable development and to implement appropriate action on climate
change,

to promote building design which considers food security, water conservation,
energy efficiency and waste reduction,

to promote the sustainable use of natural resources and facilitate the
transition from fossil fuels to renewable energy,

to conserve or enhance the biological diversity, scenic quality, geological and
ecological integrity of the Tweed,

to promote the management and appropriate use of land that is contiguous
to or interdependent on land declared a World Heritage site under the
Convention Concerning the Protection of World Cultural and Natural
Heritage, and to protect or enhance the environmental significance of that
land,

to conserve or enhance areas of defined high ecological value,

to provide special protection and suitable habitat for the recovery of the
Tweed coastal Koala.

The proposal is generally consistent with the aims of the aims of the plan. The
provision of a telecommunications network will encourage a sustainable, local
economy, enable local businesses to operate in the area and provide
telecommunications connectivity to the local community in this area.

The applicants have amended the original proposals to retain all trees in the vicinity
of the proposal which will assist in minimising the visual impact of the proposal and
the impact on the environment.
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Clause 2.3 — Zone objectives and Land use table

Clause 2.3(2) requires the consent authority to have regard to the objectives of a
zone when determining a development application.

The proposal is located on a site which is predominately zoned RE2 - Private
Recreation with a small portion of the site (approximately 0.9%) zoned RU1 - Primary
Production. The proposal mast is to be located in Zone RE2, approximately 480m
from the area of the site zoned RU1.

The objectives of the RE2 - Private Recreation zone are:

o To enable land to be used for private open space or recreational purposes.

o To provide a range of recreational settings and activities and compatible land
uses.

o To protect and enhance the natural environment for recreational purposes.

In Zone REZ2, the following uses are permitted without consent (Item 1):
Environmental facilities; Environmental protection works
The following uses are permitted with consent (Item 2):

Biosolids treatment facilities; Boat launching ramps; Boat sheds; Camping
grounds; Car parks; Caravan parks; Charter and tourism boating facilities;
Centre-based child care facilities; Community facilities; Eco-tourist
facilities; Emergency services facilities; Entertainment facilities; Flood
mitigation works; Food and drink premises; Forestry; Function centres;
Helipads; Heliports; Industrial training facilities; Information and education
facilities; Jetties; Kiosks; Marinas; Markets; Mooring pens; Moorings;
Places of public worship; Public administration buildings; Recreation
areas; Recreation facilities (indoor); Recreation facilities (major);
Recreation facilities (outdoor); Registered clubs; Research stations;
Respite day care centres; Roads; Sewage treatment plants; Signage;
Tourist and visitor accommodation; Waste or resource management
facilities; Water recreation structures; Water recycling facilities; Water
supply systems; Wharf or boating facilities.

The plan states that any development not specified in Iltem 1 or 2 above is prohibited
in the zone. However, in accordance with Clause 115(1) of SEPP (Infrastructure)
2007, development consisting of a telecommunications facility is permissible with
consent in any zone overriding any prohibition under the LEP.

It is not considered that the proposal would impact on the continued use of the
remainder of the site as a golf course or adversely impact on the natural
environment.

Clause 4.3 - Height of Buildings

This clause relates to the height of a building. As defined in the Environmental
Planning and Assessment Act 1979, a building includes part of a building, and also
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includes any structure or part of a structure (including any temporary structure or
part of a temporary structure), but does not include a manufactured home, moveable
dwelling or associated structure within the meaning of the Local Government Act
1993.

Further the LEP defines building height (or height of building) as meaning:

(@) in relation to the height of a building in metres—the vertical distance from
ground level (existing) to the highest point of the building, or

(b) in relation to the RL of a building—the vertical distance from the Australian
Height Datum to the highest point of the building, including plant and lift
overruns, but excluding communication devices, antennae, satellite
dishes, masts, flagpoles, chimneys, flues and the like.

Therefore this clause does not apply to the installation of telecommunications
structures or associated equipment.

Clause 5.11 - Bush fire hazard reduction

The site is mapped on Council’'s Geographical Information System as being bushfire
prone land containing Vegetation Category 1, Vegetation Category 2 and Vegetation
Buffer with the site located in the buffer area (Refer to Figure below).

Legend: Vegetation Category 1 Vegetation Category 2 Vegetation MBuffer
Figure 12: Bush fire prone land mapping
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The application has been accompanied by a Bushfire Protection Assessment
Report prepared by Ecological Australia (dated June 2018). The assessment
assesses the bushfire threat to the proposal and sets out recommended bushfire
protection measures to achieve the aims and objectives of the NSW Rural Fire
Service (RFS) document Planning for Bush Fire Protection 2006 and Practice Note
1-11- Telecommunication Towers in Bush Fire Prone Areas.

Telecommunications towers are defined as critical infrastructure for fire-fighting
and emergency communication, and for providing warnings and other information
to the community during bushfire and other emergencies. As such the RFS have a
suite of Deemed to Satisfy protection solutions relating to asset protecton zones
and building construction standards.

As set out in Practice Note 1/11, the applicant is proposing a 10m Asset Protection
Zone (APZ) around the tower and the equipment shelter, along with the use of
building materials designed to withstand 40kwW/m? of radiant heat (which equates
to a construction specification for Bushfire Attack Level (BAL) 40 in AS3959-2009).

Some directobranch pruning (as set out in the Arboricultural Impact Assessment
Report) and management of understorey fuels will be required to achieve and
maintain the APZ.

The report concludes that the proposal can achieve the Deemed-to-Satisfy
provisions of Practice Note 1/11and sets out a number of recommendations in
relation to the APZ, construction materials and electrical connections. Appropriate
conditions in this regard are included in the recommendation.

Clause 7.1 — Acid Sulfate Soils

The lot is mapped as be affected by acid sulfate soils Class 1, 3, 4 and 5 with the
proposal located on land identified as Class 5. The geotechnical investigations
undertaken by the applicant did not identify the potential for acid sulfate soils. As
such acid sulfate soil is not a constraint for the proposal.

North Coast Reqgional Plan 2036 (NCRP)

The North Coast Regional Plan 2036 (NCRP) is the NSW Department of Planning
and Environment’s visionary strategic document to guide land use planning
priorities and decisions in the North Coast of NSW until 2036. It contains high level
priorities for the region, and specific goals and actions for individual government
areas. These include protecting the region’s distinct social and cultural character,
its biodiversity and environmental values, and its typical built character. It is also a
goal of the plan to deliver a thriving, interconnected economy.

State Environmental Planning Policies

SEPP No. 55 - Remediation of Land

The aim of SEPP No. 55 is to provide a State wide planning approach to the
remediation of contaminated land and to require that remediation works meet
certain standards and conditions.



Council Meeting Date: THURSDAY 25 OCTOBER 2018

SEPP No. 55 requires a consent authority to consider whether land is contaminated
and if contaminated, that it would be satisfied that the land is suitable, in its
contaminated state (or will be suitable after remediation). Further, it advises that if
the land is contaminated and requires remediation, that the consent authority is
satisfied that the land will be remediated before the land is used for that purpose.

The proposed location is within an existing works area of the Murwillumbah Golf
Club. A site inspection by the Environmental Health Unit on 9/3/18 noted the
proposed location is in a vegetated section of the club adjacent to the maintenance
sheds and offices. The sheds are all slab on ground and chemicals are kept bunded
and contained.

A review of the Murwillumbah topographic map (1976) and aerial photography
dated 1962 and 1970 did not reveal any potentially contaminating activities. As of
1987 the current use is noted with no cattle dip sites are located within 200 metres
of the site.

The Environmental Health Unit have reviewed the application and advised that
contamination is not considered a constraint for the proposed works.

SEPP (Infrastructure) 2007

Division 21 relates to the provision of telecommunications and other
communications facilities.

Clause 115 of SEPP Infrastructure states that development for the purposes of
telecommunications facilities, other than development in Clause 114 (development
for the purposes of telecommunications facilities carried out by a public authority)
or development that is exempt development under Clauses 20 or 116, may be
carried out by any person with consent on any land.

In accordance with subsection (3), before determining a development application
for development to which this clause applies, the consent authority must take into
consideration any guidelines concerning site selection, design, construction or
operating principles for telecommunications facilities that are issued by the
Secretary for the purposes of this clause and published in the Gazette.

NSW Telecommunications Facilities Guidelines including Broadband

The purpose of the NSW Telecommunications Facilities Guidelines including
Broadband is to:

(@) Provide a guide to the State wide planning provisions and development
controls for communication facilities in NSW contained in SEPP
(Infrastructure) 2007;

(b) Provide guidance to assist the facilitation of the rollout of broadband in NSW.

Page 229



Council Meeting Date: THURSDAY 25 OCTOBER 2018

Principles for the design, siting, construction and operation of telecommunication
facilities that apply to all proposed telecommunications facilities in NSW are

contained in this document.

A telecommunications facility is to be designed and sited to
Telecommunications facilities should be co-located wherever

Health standards for exposure to radio emissions will be met.

Principle 1:
minimise visual impact.
Principle 2:
practical.
Principle 3:
Principle 4:

Minimise disturbance and risk, and maximise compliance.

An assessment of the proposal against these principles is set out over in Table 1:

Table 1: Assessment of the proposal against the NSW Telecommunications

Facilities Guidelines

Principle

Assessment

Principle 1: A telecommunications facility is to be designed and sited to
minimise visual impact

a) As far as practical, a
telecommunications facility
that is to be mounted on an
existing building or
structure should be
integrated with the design
and appearance of the

building or structure.

N/A - The proposal does not relate to a
telecommunication facility that is to be
mounted on an existing building or structure.
Therefore this principle is not considered to
be applicable to the proposed development.

of

(b) The visual impact
telecommunications
facilities should be
minimised, visual clutter is
to be reduced particularly
on tops of buildings, and
their physical dimensions
(including support mounts)
should be sympathetic to
the scale and height of the
building to which it is to be
attached, and sympathetic
to adjacent buildings.

The proposed development is not located on
top of an existing building, however it is
considered that the visual impact associated
with the proposal is required to be minimised,
as per this principle.

This is addressed in more detail later in this
report where it is determined that the visual
impact of the structure is considered to be
acceptable. By their nature,
telecommunications equipment is generally
located at elevated locations or on tall
structures, meaning that some visual impact
is unavoidable. However, having regard to
the existing vegetation in the area, the
distance from significant public viewing
locations and the level of traffic on Byangum
Road, the proposed location is considered
reasonable.

To minimise the visual impact further, a
condition has been included in the
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Principle

Assessment

recommendation requiring the submission
and approval of a schedule of colours and
finishes which results in a low contrast to the
receiving landscape.

(€)

Where
telecommunications
facilities protrude from a
building or structure and
are predominantly
backgrounded against the
sky, the facility and their
support mounts should be
either the same as the
prevailing colour of the
host building or structure,
or a neutral colour such as
grey should be used.

The proposed mast will be predominantly
backgrounded against the sky only in close
proximity to the site. Of greater significance is
the potential visual impact that the mast
would have in longer distance views where
Wollumbin/Mount Warning or the Tweed
Caldera provides the background. On this
basis, it is recommended that the proposed
schedule of colours relates to the landscape
background when viewed from a significant
viewing point such as the Tweed Regional Art
Gallery Observatory Deck as opposed to the
sky.

(d)

Ancillary facilities
associated with the
telecommunications facility
should be screened or
housed, using the same
colour as the prevailing
background to reduce its
visibility, including the use
of existing vegetation
where available, or new
landscaping where
possible and practical.

Ancillary equipment associated with the
proposed telecommunications facility will be
housed within an electronic equipment
shelter located at the base of the monopole,
which will be screened by surrounding
landscape.

A condition has also been included in the
recommendation to address the schedule of
colours and finished of this unit.

A telecommunications
facility should be located
and designed to respond
appropriately to its rural
landscape setting.

It is considered that the proposed
development has been located and designed
to minimise visual impacts.

Although the facility will be visible in the
landscape, particularly in close proximity to
the site, existing vegetation and natural
elevations in the land will provide screening
to the proposed facility. Furthermore, the
proposal incorporates a monopole design
which is not inconsistent with existing
electricity infrastructure within a rural
landscape setting.

It is considered that the proposed facility
would not result in a significant visual impact
on the rural landscape setting.
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adjacent to, a State or local
heritage item or within a
heritage conservation
area, should be sited and
designed with external
colours, finishes and scale
sympathetic to those of the
heritage item or
conservation area.

Principle Assessment
" A telecommunications | The proposed facility is not located on, or
facility located on, or| adjacentto a State or local heritage item, or

within a heritage conservation area. The
proposal is considered acceptable in this
regard.

A telecommunications
facility should be located
SO as to minimise or avoid
the obstruction of a
significant view of a
heritage item or place, a
landmark, a streetscape,
vista or a panorama,
whether  viewed  from
public or private land.

(9)

The distinctive, steeply rising Wollumbin
/Mount Warning set in the openness of the
Tweed River Valley means that there is
frequent access across the Shire and beyond
to long and wide views of this iconic
landmark. This means that at a significant
number of locations across the Shire, there is
likely to be a view of Wollumbin /Mount
Warning. However Council must consider
whether the view is significant and if so
whether it is obstructed.

As illustrated in Figure 6 earlier in this report,
the proposal will be visible in the mid-ground
in views of Wollumbin/Mount Warning from
the Byangum Road.

However this is not considered to be a
‘significant’ view. It is considered to be a
‘linear viewing situation’ where the observer
appreciates a sequence of views from a
series of locations as they move through the
landscape. The subject site is located
approximately 12km from Wollumbin/Mount
Warning and as the observer travels west
past the subject site, more expansive views
of Wollumbin/Mount Warning will be
available. Further it is not considered that the
view at this location would be ‘obstructed’.
The mast will not break the skyline and is not
dissimilar from existing electricity
infrastructure in the rural area. The
requirement for the applicant to paint the
structure to provide for a low contrast to the
background will further minimise the visibility
of the mast in views of Wollumbin/Mount
Warning.

Page 232




Council Meeting Date: THURSDAY 25 OCTOBER 2018

Principle

Assessment

The proposal may be visible in long range
views from the Tweed Regional Art Gallery —
Observation Deck, which is considered to be
a ‘point viewing situation’ where a single view
is appreciated and the view is static in nature.
Such views can be considered to be more
significant than linear viewing situations
(such as from a public road) in that the view
doesn’t change with space or time and the
observer has the ability to choose the
duration of the viewing experience and to
appreciate finer details and more intricate
components of the landscape.

However, given the separation distance
between the proposal and Wollumbin/Mount
Warning in the view shed (approximately
12km between the two points), the proposed
mast would not obstruct the view of
Wollumbin/Mount Warning.

The proposal may be visible in distance mid-
ground of views of the Tweed Caldera from
the Observation Deck. However given the
separation distance between the Observation
Deck and the proposal (3.3km) with the
intermediate topography and landscaping, it
is likely that only a portion of the mast might
be seen (if it is visible at all). Subject to a
painted finish which provides a low contrast
with the background, the mast is not likely to
be highly visible in this expansive viewshed
and is not likely to dominate the existing
landscape character.

The proposal is not likely to be visible in long
range views of Wollumbin/Mount Warning
from Lion’s Lookout, Murwillumbah given the
elevation of the proposal site and the tree
screening at the lookout with restricts the
views of lower lying sites.

This issue of visual impact is addressed in
more detail later in this report.

(h) The

relevant local

government authority must
be consulted where the
pruning, lopping, or
removal of any tree or

other

vegetation would

While the applicant is proposing the pruning
of two trees, these are not the subject of a
Tree Preservation Order.

As set out later in the report, Council's Natural
Resource Management Unit has reviewed
the proposal and has considered that it can
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facility that is no longer
required is to be removed
and the site restored, to a
condition that is similar to
its condition before the
facility was constructed.

Principle Assessment
contravene a Tree | be supported subject to the imposition of
Preservation Order | appropriate conditions.
applying to the land or
where a permit or
development consent is
required.
n A telecommunications | It is recommended that a condition be

included requiring the removal of the
structure should the equipment become
obsolete.

() The siting and design of

telecommunications

facilities should be in
accordance  with  any
relevant Industry Design
Guides.

The applicant has submitted details of an
assessment of the siting and design using the
Precautionary Approach Checklist set out in
Industry Code C564: 2011 Mobile Phone
Base Station Deployment (commonly
referred to as the Deployment Code).

Principle 2: Telecommunications

facilities should be co-located where possible

(@) Telecommunications lines
are to be located, as far as
practical, underground or

within an existing
underground conduit or
duct.

(b) Overhead line, antennae
and ancillary
telecommunications
facilities should, where
practical, be co-located or
attached to existing
structures such as
buildings, public utility
structures, poles, towers or
other radio-

communications
equipment to minimise the
proliferation of
telecommunications
facilities and unnecessary
clutter.

The applicant has stated that co-location on
three other communications facility sites in
the area was considered (as addressed
earlier in this report). However, the three
sites were indicated to be unsuitable for co-
location being too far from the target
coverage area.
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Principle Assessment

(c) Towers may be extended
for the purposes of co-
location.

(d) The extension of an
existing tower must be
considered as a practical
co-location solution prior to
building new towers.

(e) If a facility is proposed not
to be co-located the
proponent must
demonstrate  that co-

location is not practicable. applicant as the only viable option.

() If development is for a co-
location purpose, than any
new telecommunication
facility must be designed
installed and operated so
that the resultant
cumulative levels of radio
frequency emission of the
co-located
telecommunication
facilities are within the
maximum human
exposure levels set out in
the Radiation Protection
Standard.

Note: Co-location is ‘not
practicable’ where there is no
existing tower or other suitable
telecommunications facility that
can provide equivalent site
technical specifications
including meeting requirements
for coverage objectives, radio
traffic capacity demands and
sufficient call quality.

The subject site was identified by the

Principle 3: Health standards for exposure to radio emissions will be met
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Principle

Assessment

@ A telecommunications
facility must be designed,
installed and operated so
that the maximum human
exposure levels to
radiofrequency emissions
comply with Radiation
Protection Standard.

b) An EME Environmental
Report shall be produced
by the proponent of
development to which the
Mobile Phone Network
Code applies in terms of
design, siting of facilities
and notifications. The
Report is to be in the
format required by the
Australian Radiation
Protection Nuclear Safety
Agency. It is to show the

predicted levels of
electromagnetic  energy
surrounding the

development comply with
the safety limits imposed
by the Australian
Communications and
Media Authority and the
Electromagnetic Radiation

Standard, and
demonstrate compliance
with the Mobile Phone

Networks Code.

The applicant has submitted Predicted EME
Exposure Levels for the site using the
ARPANSA prediction methodology and
report format. This shows that the maximum
environmental EME level will be 0.36% of the
ARPANSA exposure limits.

It is also recommended that a condition be
included in the consent reiterating that the
proposed facility must be designed, installed
and operated so that the maximum human
exposure levels to radiofrequency emissions
comply with Radiation Protection Standard.

Principle 4: Minimise disturbance and risk, and maximise compliance

(@) The siting and height of any
telecommunications facility
must comply with any
relevant site and height
requirements specified by
the Civil Aviation
Regulations 1988 and the
Airports  (Protection  of
Airspace) Regulations
1996 of the
Commonwealth. It must

The proposed facility is located within 30km
of the Gold Coast airport, though the site is
outside of the Obstacle Limitation Surface
(OLS) Plan area.

The site is also within 30km of the
Murwillumbah airfield, which is not a
registered aerodrome and which has an
unrestricted airspace. Nevertheless Council
has prepared an OLS map though the OLS
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Principle

Assessment

not penetrate any obstacle
limitation surface shown on
any relevant Obstacle
Limitation Surface Plan
that has been prepared by

the operator of an
aerodrome or  airport
operating within 30

kilometres of the proposed
development and reported
to the Civil Aviation Safety
Authority Australia

is not formalised. The subject site is outside
of the OLS plan area.

The proposal is considered to be acceptable
having regard to the above matter.

(b) The telecommunications | The applicant has advised that the base
facility is not to cause | station is designed to create no electrical
adverse radio frequency | interference problems with other radio based
interference  with  any | systems and complies with the requirements
airport, port or | of relevant Australian standards in this
Commonwealth Defence | regard.
navigational or
communications
equipment, including the
Morundah Communication
Facility, Riverina.

(c) The telecommunications | The applicant has advised that the proposal
facility and ancillary | would be developed in accordance with the

facilities are to be carried
out in accordance with the
applicable specifications (if
any) of the manufacturers
for the installation of such
equipment.

relevant Australian  Standards/technical

specifications.
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Principle

Assessment

The telecommunications
facility is not to affect the
structural integrity of any
building on which it is
erected.

(d)

N/A

The telecommunications
facility is to be erected
wholly within the
boundaries of a property
where the landowner has
agreed to the facility being
located on the land.

()

Owners consent has been submitted with the
application which identifies a 7.5m x 7.5m
lease area.

of
the

() The carrying out
construction of

telecommunications
facilities must be in
accordance with all
relevant regulations of the
Blue Book — ‘Managing
Urban Stormwater: Soils
and Construction’
(Landcom 2004), or its

replacement.

This matter can be appropriately addressed
through the imposition of appropriate
conditions of development consent.

Obstruction or risks to
pedestrians or vehicles
caused by the location of
the facility, construction
activity or materials used in
construction are to be
mitigated.

(9)

This matter can be appropriately addressed
through the imposition of conditions of
development consent, including the
submission and approval of a construction
traffic management plan.

(h) Where practical, work is to
be carried out during times
that cause  minimum
disruption to adjoining
properties and  public
access. Hours of work are
to be restricted to between
7.00am and 5.00pm,
Mondays to Saturdays,
with no work on Sundays
and public holidays.

This matter can be appropriately addressed
through the imposition of conditions of
development consent, including a restriction
on construction work to between 7.00am and
5.00pm Monday to Saturday.
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Principle

Assessment

(i)

Traffic control measures
are to be taken during
construction in accordance
with Australian Standard
AS1742.3-2002 Manual of
uniform  traffic  control
devices — Traffic control
devices on roads.

As above, this matter can be appropriately
addressed through the imposition of
conditions of development consent, including
the submission and approval of a
construction traffic management plan.

@)

Open trenching should be
guarded in accordance
with Australian Standard
Section 93.080 - Road
Engineering AS1165 -
1982 - Traffic hazard
warning lamps.

There is not anticipated to be any open
trenching outside of the site.

(k)

Disturbance to flora and
fauna should be minimised
and the land is to be
restored to a condition that
is similar to its condition
before the work was
carried out.

The applicant has undertaken an assessment
of the proposal in accordance with the
Environmental Protection & Biodiversity
Conservation Act 1999 to determine whether
the proposal would have a significant impact
on matters of national environmental
significance.

The assessment found that one Threatened
Ecological Community (Lowland Rainforest
of Subtropical Australia) may occur in the
area. There were 55 listed threatened
species and 30 migratory species, seven of
which have a status of critically endangered.

The applicant has amended the proposal so
that there is no tree removal proposed,
though directional pruning of two trees will be
required to achieve the necessary
clearances.

There is the potential for impacts on flora and
fauna during the construction phase. To
address this, a condition has been included
in the recommendation requiring the approval
of a construction and environmental
management plan prior to the issue of a
construction certificate.

It has been determined that the proposed
works are unlikely to have a significant impact
on any Matters of National Environmental
Significance.
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Principle

Assessment

Council's NRM Unit has undertaken a
detailed assessment of the proposed
development with regard to potential impact
upon flora and fauna. No records or evidence
of threatened flora or fauna were recorded
during site inspections of the subject area.
NRM are satisfied that the proposed
development will not significantly impact
native vegetation or the environment
providing adherence to conditions of consent.

()  The likelihood of impacting
on threatened species and
communities should be
identified in consultation
with relevant state or local
government authorities
and disturbance to
identified species and
communities avoided

wherever possible.

The NRM assessment accepts that the
proposed development will not have a
significant impact upon the local population of
those threatened species known or likely to
occur onsite.

(m) The likelihood of harming
an Aboriginal Place and /
or Aboriginal object should
be identified. Approvals

from the Department of

Environment, Climate
Change and Water
(DECCW) must be

obtained where impact is
likely, or Aboriginal objects
are found.

A Due Diligence assessment has been
undertaken by Urbis in accordance with the
Due Diligence Code of Practice for the
Protection of Aboriginal Objects in NSW.
This concludes that the ground has already
been disturbed to provide roads and sheds
and that the landscape does not indicate the
presence of Aboriginal objects. It is
concluded that an Aboriginal Heritage Impact
Permit (AHIP) is not required and that the
work can proceed with caution.

The site is not identified in Council’'s
Aboriginal Cultural Heritage Management
Plan mapping as either a known or predictive
site of heritage significance. Nevertheless, it
is recommended that a condition be included
in any consent issued with regard to
unexpected finds.
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Principle Assessment

(n) Street furniture, paving or | The proposed development is not located in
other existing facilities | close proximity to any street furniture or the
removed or damaged | like identified over. In this regard there is
during construction should | considered to be no anticipated negative
be reinstated (at the |impacts.
telecommunications
carrier's expense) to at
least the same condition as
that which existed prior to
the telecommunications
facility being installed.

Conclusion:

Having regard to the assessment provided above, the proposed development is
considered to be generally consistent with the four principles set out in the NSW
Telecommunications Facilities Guidelines. Therefore, the proposal is assessed as
complying with the provisions of Clause 115(3) of the Infrastructure SEPP.

SEPP (Rural Lands) 2008

The aims of this policy are to facilitate the orderly and economic use and
development of rural lands for rural and related purposes; reduce the potential for
land use conflicts by identifying Rural Planning and Rural Subdivisions Principles;
and the identification of State Significant Agricultural Land.

The site is not identified as State Significant Agricultural Land. An area of the site,
approximately 5,240sgm (1.2% of the site area), on the western boundary of the
golf course is mapped as being Regionally Significant Farmland under the Northern
Rivers Farmland Protection Project. However this will not be impact by the proposal.

SEPP (Coastal Management) 2016

The State Environmental Planning Policy (Coastal Management) 2018 commenced
on 3 April 2018 and guides development in coastal areas, including land adjacent to
beaches, estuaries, coastal lakes, coastal wetlands and littoral rainforests. It
promotes appropriate and sensitive development in our coastal areas, recognising
they are some of the most socially, environmentally and economically valuable lands
in NSW.

The northern site portions of the site are mapped as being within the Coastal
Environment Area and the Coastal Environment Area, though the location of the
mast itself is outside of these areas.

Page 241



Council Meeting Date: THURSDAY 25 OCTOBER 2018

Page 242

13

1)

(@)
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(1)

Development on land within the coastal environment area

Development consent must not be granted to development on land that is
within the coastal environment area unless the consent authority has
considered whether the proposed development is likely to cause an adverse
impact on the following:

(a) the integrity and resilience of the biophysical, hydrological (surface and
groundwater) and ecological environment,

(b) coastal environmental values and natural coastal processes,

(c) the water quality of the marine estate (within the meaning of the Marine
Estate Management Act 2014), in particular, the cumulative impacts of
the proposed development on any of the sensitive coastal lakes identified
in Schedule 1,

(d) marine vegetation, native vegetation and fauna and their habitats,
undeveloped headlands and rock platforms,

(e) existing public open space and safe access to and along the foreshore,
beach, headland or rock platform for members of the public, including
persons with a disability,

(H  Aboriginal cultural heritage, practices and places,

(g) the use of the surf zone.

Development consent must not be granted to development on land to which
this clause applies unless the consent authority is satisfied that:

(@) the development is designed, sited and will be managed to avoid an
adverse impact referred to in subclause (1), or

(b) if that impact cannot be reasonably avoided—the development is
designed, sited and will be managed to minimise that impact, or

(c) if that impact cannot be minimised—the development will be managed to
mitigate that impact.

This clause does not apply to land within the Foreshores and Waterways Area
within the meaning of Sydney Regional Environmental Plan (Sydney Harbour
Catchment) 2005.

Development on land within the coastal use area

Development consent must not be granted to development on land that is
within the coastal use area unless the consent authority:

(@ has considered whether the proposed development is likely to cause an
adverse impact on the following:



(@)

(@)

(i)

(iii)

()

(b)

(©)

(i)

(ii)

(i)

(iv)
v)
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existing, safe access to and along the foreshore, beach, headland
or rock platform for members of the public, including persons with a
disability,

overshadowing, wind funnelling and the loss of views from public
places to foreshores,

the visual amenity and scenic qualities of the coast, including
coastal headlands,

Aboriginal cultural heritage, practices and places,

cultural and built environment heritage, and

is satisfied that:

(i)

(ii)

(i)

the development is designed, sited and will be managed to avoid an
adverse impact referred to in paragraph (a), or

if that impact cannot be reasonably avoided—the development is
designed, sited and will be managed to minimise that impact, or

if that impact cannot be minimised—the development will be
managed to mitigate that impact, and

has taken into account the surrounding coastal and built environment,
and the bulk, scale and size of the proposed development.

This clause does not apply to land within the Foreshores and Waterways Area
within the meaning of Sydney Regional Environmental Plan (Sydney Harbour
Catchment) 2005.

It is considered that the proposal is consistent with the provisions of these clauses.

The Provisions of any Draft Environmental Planning Instruments

The subject site is mapped as being affected by LEP Amendment 17 — Short term
rental accommodation. This amendment does not have any significant impacts on
the proposed development.

Development Control Plan (DCP)

Tweed Development Control Plan 2008

A2 - Site Access and Parking Code

Access to the site is via an internal road that currently accesses the ground keeping
shed. There is no proposal to create any new accesses.
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The DCP does not set out any car parking requirements for telecommunications
equipment. Car parking requirements associated with the development would be
limited to maintenance and inspections. It is considered that there is adequate area
at the ground keeping sheds and adjacent to the site to accommodate any such
car parking.

Al6 - Preservation of Trees or Vegetation

The initial proposal included the removal of three (3) trees. The proposal has since
been amended to retain all trees in the vicinity of the proposal, with pruning restricted
to two trees.

The impact on flora and fauna, and in particular the impact on trees, is set out in
more detail later in this report.

(@) (iiia) Any planning agreement or any draft planning agreement under section 7.4

@ (iv)

@ ()
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There is no planning agreement or draft planning agreement relating to the site or
the proposal.

Any Matters Prescribed by the Regulations

Having regard to the distance of the site from the coast, the proposal will not impact
on the Government Coastal Policy as identified in Clause 92(1)(a)(ii).

Clauses 92(1)(b) (Applications for demolition), 93 (Fire Safety Considerations) and
94 (Buildings to be upgraded) are not relevant.

Any coastal zone management plan (within the meaning of the Coastal
Protection Act 1979),

Tweed Shire Coastline Management Plan 2005

This Plan applies to the Shire’s 37 kilometre coastline and has a landward
boundary that includes all lands likely to be impacted by coastline hazards plus
relevant Crown lands. The site is approximately 24km from the coast and not
located within a specific area identified under that Plan. The site is not located
adjacent to any coastal estuaries covered by this plan.

Tweed Coast Estuaries Management Plan 2004

The site is not located adjacent to any coastal estuaries covered by this plan.

Coastal Zone Management Plan for Cobaki and Terranora Broadwater

(adopted by Council at the 15 February 2011 meeting)

The site is not located with the Cobaki or Terranora Broadwater areas to which this
plan applies.


http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y

(b)
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The likely impacts of the development and the environmental impacts on
both the natural and built environments and social and economic impacts in
the locality

EME and Health

Two Australian Government agencies, the Australian Radiation Protection and
Nuclear Safety Agency (ARPANSA) and the Australian Communications and
Media Authority (ACMA) are responsible for regulating RF EME.

As set out in the Australian Government Department of Communications Factsheet
— Communications towers, radio transmitters and safety - Information for schools,
teachers, students and parents:

‘ARPANSA is an independent Australian Government agency charged
with protecting Australians from exposure to EME. ARPANSA is
responsible for advising what safe levels of EME exposure are.
ARPANSA has developed a public health standard which sets limits for
human exposure to RF EME. The limits are set well below the level at
which adverse health effects are known to occur and include a wide
safety margin to protect the public. The exposure standards take into
account the many sources of RF EME present in the modern
environment.

The ACMA licenses the operation of Radiocommunications transmitter.
Licences require transmitters to comply with the exposure limits set out
in the ARPANSA standard.’

All transmitters must operate below ARPANSA'’s public exposure standard which
is also known as the Radiocommunications (Electromagnetic Radiation — Human
Exposure) Standard 2003.

To demonstrate compliance with the standard, ARPANSA created a prediction
report using a standard methodology to analyse the maximum potential impact of
any new telecommunications facility and carriers are obliged to undertake this
analysis for each new facility and to make it publicly available. The ARPANSA
created compliance report demonstrates the maximum signal strength of a
proposed facility assuming that it is handling the maximum number of users 24
hours a day. This illustrates the greatest possible impact at peak usage.

The predicted EME levels resulting from the facility are shown in Table 2 below.
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Table 2: Calculated EME levels extracted from Environmental EME Report
prepared by Novasol/Optus dated 21 September 2017.

The applicant has advised that in reality, base stations are designed to operate at
the lowest possible power level to accommodate only the number of customers
using the facility at any one time. This ‘adaptive power control’ function would
ensure that the base stations operate at minimum, rather than maximum power
levels at all times.

As set out in Table 2 above, the ARPANSA prediction report for the proposed
facility estimates that maximum environmental EME level will be 0.36% of the
ARPANSA exposure limits.

Further, the NSW Land & Environmental Court in Telstra Corporation Limited v
Hornsby Shire Council [2006] NSWLEC 133 determined that the Australian
Standard RPS3 is an authoritative and scientifically credible standard to protect the
health and safety of people and the environment from the harmful effects of
radiofrequency fields in the frequency range of 3kHz to 300 GHz. It is not
appropriate for a consent authority to set aside or disregard such an authoritative
and scientifically credible standard as the Australian Standard RPS3.

The same logic applies to Council in the determination of this application. Though
a significant number of the objections to this application have raised the issue of
potential health concerns and in particular the proximity of the proposal to Tweed
Valley Adventist College (as set out later in this report), Council is obliged to use
the ACMA’s Radiocommunications (Electromagnetic Radiation — Human
Exposure) Standard 2003 in the assessment of the application.
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Reference is made in a number of the objections to the NSW Department of
Education Policy on Mobile Telecommunications Facilities (PD/2005/0148/V01).
The Department of Education adopts a policy of ‘prudent’ avoidance by not
endorsing the installation of any mobile telecommunications facilities on school
property. The policy notes that while the department cannot state a specific
separation distance between a proposed mobile telecommunications facility and a
school, the department has a ‘preference’ for a distance of at least 500 metres from
the boundary of the property.

It should be noted that this is a policy of the Department of Education and relates
to their advice to departmental schools only. The specification of a ‘preferred’
separation distance appears to be based on a precautionary approach. However,
the policy has no statutory status in the assessment of development applications
for mobile telecommunications facilities.

Given the concern around communications towers, radio transmitters and safety
for schools, the Australian Government Department of Communications have
issued a factsheet with information for schools, teachers, students and parents
(this document is included in Attachment 1). This factsheet specifically addresses
the question of whether mobile phone transmitters should be located a specified
number of metres from schools:

‘Because transmitter must operator below the ARPANSA standard, there
is no particular advantage locating these away from schools. In fact, poor
location of the transmitters can affect the performance of mobile
handsets, requiring more power to be emitted from the handset to
connect with nearby transmitters. This is potentially of greater
concerns as handsets are used near the body.’

Based on the above, there are no grounds to refuse the application on the basis of
fears associated with EME. The applicant has demonstrated that the proposed
facility will be well below the standards set by ARPANSA and ACMA, which already
contain a significant safety factor.

Visual Impact

Council have prepared a Draft Scenic Landscape Strategy to provide an
assessment framework and suite of management principles that ensure that the
unique scenic landscape qualities of the Shire are recognised and that any adverse
impacts on those qualities by development or land use is avoided or minimised to
the greatest extent possible.

The draft strategy was reported to Council on 21 June 2018 and it was resolved to
proceed to exhibition of the draft document. Council is currently in the process of
preparing the exhibition documentation and the necessary interactive mapping
systems to support the draft strategy.

As the draft strategy has not yet been publicly exhibited or subject to public

consultation in its current format, it is not a relevant policy or guideline in the
assessment of this application.
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Nevertheless, some of the information on viewing locations and view analysis
collated in the preparation of the Draft Strategy is useful in the assessment of the
visual impact of the proposal.

The Draft Strategy identifies two types of viewing situations or locations from which
people can experience and enjoy views:

‘Linear viewing situations’ includes roads and any other routes along
which an observer appreciates a sequence of views from a series of
locations as they move through the landscape.

‘Point (or static/stationary) viewing situations’ are locations from which a
single view or scene is appreciates and are static in nature. They include
lookouts. Public parks and reserves, beaches, headlands and places of
interest such a Tumbulgum Jetty or Tweed Regional Art Gallery.

It is important to distinguish between linear and point viewing situations because
the way in which an observer is exposed to and experiences a scenic landscape
from these situations is different and this can affect their visibility and appreciation
of certain landscape qualities or elements. Similarly, the visual impact of changes
to the landscape depends on whether the observer is in a linear and point viewing
situation. The linear viewing experience is dynamic with the potential to change
dramatically and rapidly as the observer moves through the landscape (such as
travelling on a road). Generally the observer can appreciate the broader views and
the finer details and foreground might be obstructed and difficult to focus on.

In contract, when the observer is stationary at a point viewing situation the view
doesn’t change with time or space and the observer has more ability to choose the
duration of the viewing experience and appreciate the finer details of the
landscape. Observers of static views are more likely to be affected by smaller and
less obvious changes to the landscape as they have more time to focus on them
in and their impact within the broader landscape setting.

The subject application has been accompanied by an updated Visual Impact
Assessment prepared by Urbis and dated June 2018.

In terms of linear viewing situations, the applicant has identified six views (as
shown in Figures 2-7 earlier):

o Tamarisk Avenue (View 1)

o Junction of North Arm Road and Ingram Place (View 2)
Bus stop on Park Avenue (View 3)

Hall Place (View 4)

Byangum Road (View 5)

Junction of Park Avenue and North Arm Road (View 6).
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The applicant then assessed these views based on the following criteria:

Period of view —

Number of viewers —

Distance zone -

Visibility -

Visual absorption
capacity —

Visual impact rating

This is classified as short term (less than 1 minute),
moderate term (1-120 minutes) or long term (>120
minutes) and is dependent on the route the observer is
following and the mode of transport (walking, car, etc).

This is a measure of the likely number of viewers with
low being less than 100 people per day, moderate being
100-1,000 people per day and high being more than
1,000 people per day.

This is a measure of how far the subject is from the
viewer where distances of greater than 1.5km is
considered to be the background, between 200m and
1.5km is considered to be the middle ground and
distances of less than 200m is considered to be the
foreground.

The rationale for the assessment of visibility is that a
proposal is highly visible if many people can see the
proposed development at relatively close distances
over a long period.

A proposal is moderately visible if a medium number of
people can see it at a medium distance over a moderate
period or many people will see it over a short period.

Alternatively, a proposal has a low visibility if it is
essentially not visible.

Is a measure of the landscape ability to abort physical
changes without transforming its visual character and
quality.

This is an assessment of the visibility of a proposal
against the visual absorption capacity of the landscape.

A summary of the visual impact ratings as determined by the applicant is set out in

Table 3 over.
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Table 3: Outcomes of Visual Impact Assessment prepared by Urbis and dated
June 2018

As can be seen, the applicant has identified that one view will have a high impact
and three (3) of the views will have moderate impact.

The view affected by the high impact is the junction of Park Avenue and North Arm
Road (Refer to Figure 8). However as submitted by the applicant ‘due to the
undulating and winding nature of North Arm Road and Byangum Road and the
mature vegetation and tall trees along the southern edge of the golf course, the
proposal would be glimpsed only, except when approached from Park Avenue. In
addition, while the number of viewers would be high, the viewing time would be
short.’

Of the moderately impacted viewed, View 5 from Byangum Road is the most
significant. As illustrated in Figures 6 and 7 earlier in this report, the proposal will
be visible in the mid-ground in views of Wollumbin/Mount Warning from the
Byangum Road. However this is not considered to be a ‘significant’ view of
Wollumbin/Mount Warning. As a ‘linear viewing situation’, the observer will only be
able to appreciate a sequence of views of Wollumbin/Mount Warning as they move
through the landscape. The subject site is located approximately 12km from
Wollumbin/Mount Warning and as the observer travels west past the subject site,
more expansive views of Wollumbin/Mount Warning will be available. Further it is
not considered that the view at this location would be ‘obstructed’. The mast will
not break the skyline and is not dissimilar from existing electricity infrastructure in
the rural area. The requirement for the applicant to paint the structure to provide
for a low contrast to the background will further minimise the visibility of the mast
in views of Wollumbin/Mount Warning.

The visual impact assessment report prepared by the applicant fails to address the
impact on more long distance views towards the site or important point viewing
situations which might readily be identified such as views from Wollumbin/Mount
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Warning, Lions Lookout in Murwillumbah or the Tweed Regional Art Gallery —
Observation Deck.

The view from Wollumbin/Mount Warning, whilst highly significant is so vast and
encompasses so much visual detail that most change can be easily absorbed into
the visual landscape. However, as above, the requirement for the applicant to paint
the structure to provide for a low contrast to the background will assist in minimising
the visibility of the mast in views of the Tweed Caldera from Wollumbin/Mount
Warning.

Photographs taken from Tweed Regional Art Gallery — Observation Deck and Lions
Lookout in the direction of the subject site are shown in Figures 11 and 12 earlier
in this report.

The proposal may be visible in long range views from the Tweed Regional Art
Gallery — Observation Deck. However, given the separation distance between the
proposal and Wollumbin/Mount Warning in the view shed (approximately 12km
between the two points), the proposal mast would not obstruct the any view of
Wollumbin/Mount Warning from this location.. The proposal may be visible in
distance mid-ground views of the Tweed Caldera from the Observation Deck.
However given the separation distance between the Observation Deck and the
proposal (3.3km) with the intermediate topography and landscaping, it is likely
that only a portion of the mast might be seen (if it is visible at all). Subject to a
painted finish which provides a low contrast with the background, the mast is not
likely to be highly visible in this expansive viewshed and is not likely to dominate
the existing landscape character.

The proposal is not likely to be visible in long range views of Wollumbin/Mount

Warning from Lion’s Lookout, Murwillumbah given the elevation of the proposal
site and the tree screening at the lookout with restricts the views of lower lying

sites.

Further to the above assessment, the following considerations are relevant:
o The mast will be seen as a monopole with a frame mounted antennae.

o The mast will be screened at lower levels (from most perspectives) by the
adjoining trees and NRM has advised that the adjacent trees to grow to a
maturity of 40-60m (refer to comment on flora and fauna below).

o The signals transmitted between the base station antennae and mobile
phones need to be unimpeded and therefore antennae generally need to be
elevated, being either at an elevated location (such as the top of a hill) or
attached to a high mast, indicating that some visual impact is inevitable.

o The applicant has advised that, as a rule, the higher a base station is elevated
and/or the taller its base station structure, the greater is range of coverage.
While a reduction in height may reduce visual impacts, it may also result in
the requirement for more infrastructure (base station structures) to achieve
the same coverage.
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On this basis, the visual impact associated with the proposal are considered to be
reasonable and not incompatible with the urban fringe nature of the area.

Flora and Fauna

The applicant has submitted an amended tree retention plan prepared by EcolLogical
Australia (dated 25 June 2018) and an Arboricultural Impact Assessment prepared
by Independent Arboricultural Services (dated 24 June 2018).

The original proposal required the removal of three (3) trees. The applicant has
modified the proposal and is now retaining all trees, though the pruning of two trees
will be required to provide clearance and to achieve the required 10m APZ around
the mast and equipment.

The application has been reviewed by Council’'s Natural Resource Management
(NRM) who provided the following advice:

o No records or evidence of threatened flora or fauna were recorded during site
inspections of the subject area.

o The development footprint is predominately clear of any vegetation.

o The vegetation community nearest to the proposed facility was determined to
be generally analogous with either Urban Bushland or Tallowwood Open
Forest with most common species consisting of:

Eucalyptus microcorys (Tallowwood)

Corymbia intermedia (Bloodwood)

Lophostemon confertus (Brushbox)

Eucalyptus siderophloia (Ironbark)

Eucalyptus grandis (Flooded Gum); and
Araucaria heterophylla Pine (Norfolk Island Pine)

O O0O0OO0OOo0Oo

The understory was generally disturbed and consisted of weedy species and
juvenile Norfolk Island Pines.

o The nearest vegetation consists of one very large Eucalyptus microcorys
(Tallowwood) (Tree 820) and one semi-mature/juvenile Brushbox
(Lophostemon confertus) (Tree 819).

Impacts to tree 820 and 819 generally limited to:

(o] Pruning of one limb

0  Underground services (electricity and fibre optic cables) within TPZ (not
likely to impact tree 819)

o] Installation of a monopole and associated equipment shelter.

o] Installation of four (4) earth electrodes with trafficable inspection sleeves
which generally includes:
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. Four (4) 150mm diameter by 500mm deep inspection sleeve (PVP
pipe) with a 10mm earthing rod and 75mm core drill extending 3m
deep.

" Four (4) lightning conductor bonding cables at a depth of 500 mm
connecting a lower leg of the monopole to an earthing rod.

0  Minor changes to ground surface within the 7.5m x 7.5m leased area to
facilitate weed mat installation and gravel placement.

No impacts to canopy cover to achieve APZ requirements is considered
necessary based on Bushfire Report which specifies a 10m APZ (max 15%
canopy cover) from the proposed infrastructure which has already been
achieved without the need for further vegetation removal.

No significant adverse impacts to other vegetation are anticipated.

Extent of canopy pruning in the short term has been considered. Details
regarding any long term canopy impacts (i.e. on-going pruning) have not been
considered as part of the arborists report despite surrounding trees having
potential to grow higher than the proposed monopole given sufficient time i.e.
another ~30 years - Brush Box (mature height of 40m or more), Hoop Pine
(mature height of 60m) and Tallowwood (40m to occasionally more than 60m).

It is noted however that the majority of such vegetation is downslope of the
proposed monopole which provides additional growing time before any
possible signal blocking implications (which have been reported by the
applicant to not result from vegetation alone).

Evaluation of the potential impacts to the structural integrity and health of the
trees proposed to be impacts has not been provided, however management
measures have been provided.

An evaluation of potential impacts to the roots due to pad establishment or
underground services establishment has not specifically been undertaken
however management measures have been made to reduce impacts to roots
including low pressure hydro-excavation for installation of the facility and
associated underground services.

No impacts to canopy cover to achieve APZ requirements is considered
necessary based on Bushfire Report which specifies a 10m APZ (max 15 %
canopy cover) from the proposed infrastructure which has already been
achieved without the need for further vegetation removal.

No significant adverse impacts to other vegetation are anticipated

NRM are satisfied that the proposed development will not significantly impact native
vegetation or the environment providing adherence to recommended conditions of
consent.

Construction
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There will be some short term impacts associated with the proposed construction
including the transportation of the prefabricated monopole sections, equipment and
construction machinery to the site and the installation of the monopole, equipment
units and the antennae by crane.

Potential construction impacts include traffic impacts, noise and vibration, and
erosion or sedimentation of exposed soil.

The potential impacts can be managed by condition with a requirement for the

following:

o Preparation, approval and implementation of a construction traffic
management plans,

o Preparation, approval and implementation of a soil erosion and sediment plan

o Compliance with noise standards

o Construction restricted to hours of 7.00am to 5.00pm Monday to Saturday with
no work on a Sunday or public holiday.

Noise

The applicant has advised that once installed and operational that there will be
some low-level noise form the ongoing operation of the air-conditioning equipment
associated with the equipment shelter but that this would be comparable with a
domestic installation and will be generally in accordance with the background noise
levels prescribed by Australian Standards AS1055.

Suitability of the site for the development

Necessity for the proposal

In Telstra Corporation Limited v Hornsby Shire Council, Commissioner Preston CJ
indicated that there is some doubt as to whether the need for a proposed
development is a relevant consideration under S4.15(1) of the EP&A Act and that
ordinarily these are matters to be resolved by market forces. However, as outlined
earlier, in this case, the applicant has submitted evidence that Optus has a
coverage issue in the area and that the proposal seeks to address this issue.

Surrounding Landuses/Development

The proposal is considered to be compatible with the surrounding landuses and
development. As outlined earlier in this report, the submissions to the proposal did
identify significant concern with regard to the proximity of the proposal to residential
development and educational facilities. However the proposal meets with the
ACMA’s Radiocommunications (Electromagnetic Radiation — Human Exposure)
Standard 2003, and as such the development cannot be deemed to be
incompatible on health-related grounds.

Soils

The applicant has submitted a geotechnical Investigation report prepared by AW
Geotechnical Pty Ltd and dated November 2016. The report advises that the site is
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unlikely to be affected by acid sulphate soils. No water table was encountered during
the testing nor expected in the proposed footing depth.

Any submissions made in accordance with the Act or Regulations

The application was advertised for a period of 14 days from Wednesday 21
February to Wednesday 7 March 2018. During this time, three (3) submissions
were received, one (1) of these in support of the proposal and the other two (2)
objecting to the proposal. However after the close of the submission period, a
further 40 objections were received in the period up to 12 April 2018.

The issues raised in the submissions are outlined below. It is noted that a
significant proportion of the objectors (41 of the 42 objections) have raised
concerns with the potential health impacts, and in particular the proximity to Tweed
Valley Adventist College.

1. Proximity of the telecommunications mast to Tweed Valley Adventist College

I. Department of Education advises that telecommunication towers should
not be within 500m of a school

ii.  Concerns with regard to exposure of 200 students and 35 staff to any
levels of EME — links of exposure to cancer, tumours, miscarriages, etc.

iii.  Unknown potential for negative health impacts is too uncertain to allow
development to proceed

iv.  Adverse impact of mast on enrolments at school with parents likely to
withdraw their children

v.  Proximity of the mast to the school grounds with access to the site close
to the tower

2. Proximity of the telecommunications mast to residences

I. Harmful effects of electro-magnetic frequencies which would be emitted
by such a tower — there is research which demonstrates that such
towers should not be located within 800 of any residence for this reason

ii. Unfair and unnecessary to risk the health of locals to benefit a
telecommunications company increasing their local market share

iii.  Proximity to a retirement village and nursing home in the area

iv.  Anecdotal evidence of 5G towers causing headaches, etc

v.  Concerns re health will devalue residential properties in the area

3. There is adequate coverage in the area at present.
4.  Visual Impact of the tower

I. No attempt to disguise the tower — painting/camouflage, etc

ii.  Views of Wollumbin/Mount Warning, an iconic environmental feature,
currently enjoyed by local residents will be diminished, thereby
devaluing properties and putting a blemish on the natural beauty of the
area

iii.  Impact on tourism in terms of impact on views on route to the Natural
Arch
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()

iv. Indicates that there must be a more suitable site (as demonstrated by
Telstra)

v. Having regard to the proposed location of the tower so close to the
community and on a main road, requests that Council decreases the
visual impacts via a different site, camouflage and/or painting.

The applicant’s response to the submissions is attached in Attachment 1.
These issues have all been addressed earlier in this report.
Public interest

Consideration must be given to the public interest in providing acceptable levels of
coverage in the area. The applicant is a licensed carrier who is currently expanding
and improving their mobile phone networks to meet the growing demand for mobile
telecommunications services, with coverage issues identified in the subject area.
It is recognised that mobile phones now form an integral part of the
communications network with residents, businesses, workers and visitors in an
area often reliant on mobile phones for communication and on a reasonable
standard of service.

The applicant has demonstrated that the proposal will meet the EME exposure
limits set by the ACMA.

While the construction of a 33.2m high mast and associated antenna will be highly
visible in the immediate area and will be moderately visible in the wider area, the
visual impacts are considered to be acceptable having regard to the location of the
site relative to significant tourist routes and public lookouts, the retention of trees
on the site which will assist in ameliorating the impact and subject to a condition
requiring the approval of a schedule of finishes and colours which provide for a low
contrast to the landscape background.

On this basis, it is considered that the approval of the application is in the public
interest.

OPTIONS:

1. Approve the application subject to conditions for the following reasons:

a)

The proposal has been assessed State Environmental Planning Policy
(Infrastructure) 2007 and the associated guidelines published by the Department
of Planning for site selection, design, construction or operating principles for
telecommunications facilities and is considered to be consistent with these
principle and to be in the public interest.

2. Refuse the application.

Option 1 is recommended.
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CONCLUSION:

The two key issues in the assessment of this application has been consideration of EME levels
and visual impacts. Both are important considerations, though the public submissions
opposing the development have been predominantly based on a fear of potential health
impacts.

Telstra Corporation Limited v Hornsby Shire Council [2006] NSWLEC 133 referred to earlier
in this report provides some guidance on the question of fear of that a telecommunications
facility will emit electromagnetic energy that will harm the health and safety of residents,
rationality and the law.

In determining the impact of a proposed development on the amenity of an area, the consent
authority may consider the community responses to the proposed development as set out in
the submissions.

‘However, in considering the community responses, an evaluation must be made of
the reasonableness of the claimed perceptions of adverse effect on the amenity of
the locality. An evaluation of reasonableness involves the identification of evidence
that can be objectively assessed to ascertain whether it supports a factual finding of
an adverse effect on the amenity of the locality.’

‘A fear or concern without rational or justified foundation is not a matter which, by
itself, can be considered as an amenity or social impact pursuant to s79C(1) (now
s4.15(1)) of the EPA Act.’

In Telstra Corporation Limited v Hornsby Shire Council, it was found that the residents’
perceptions of an adverse effect on the health and safety of residents and on the environment
by exposure to RF EME emitted from the proposed base station were without justification in
objective, observable, likely consequences. The claimed effects were considered to
unsubstantiated and without reasonable evidentiary foundation:

‘The concerns expressed by the residents as to RF EME emitted from the proposed
base station do not relate to intangible matters. Rather, the concerns relate to
matters which are capable of measurement and testing against established
standards to see whether the concerns are justified or not: Telstra Corporation Ltd v Pine
Rivers Shire Council & Ors [2001] QPELR 350 at 364. Testing against the relevant Australian
Standard RPS3 proves that concerns are not justified.’

The court ruled that in these circumstances, little, if any, weight can be given to the residents’
perceptions and that this has been the consistent conclusion of other courts and tribunals
which have determined other cases involving unsubstantiated community perceptions of
adverse effects on amenity from exposure to RF EME from a proposed development.

Having considered the proposal against the NSW Telecommunications Facilities

Guidelines (SEPP Infrastructure) it is recommended that the application be approved
subject to the recommended conditions.
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COUNCIL IMPLICATIONS:

a. Policy:
Corporate Policy Not Applicable

b. Budget/Long Term Financial Plan:
Not Applicable.

c. Legal:
The applicant has a right of appeal in the NSW Land and Environment Court in respect of any
Council determination of this application.

d. Communication/Engagement:
Consult-We will listen to you, consider your ideas and concerns and keep you informed.

UNDER SEPARATE COVER/FURTHER INFORMATION:

Attachment 1. Applicant's response to issues raised in objections including
Factsheets (ECM 5468250)

Attachment 2. Environmental EME Report (ECM 5468262)
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21 [PR-CM] Rural Land Strategy for Adoption

SUBMITTED BY:  Strategic Planning and Urban Design

Leaving a Legacy

Looking out for future generations

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

1 Leaving a Legacy
14 Managing Community Growth
141 Strategic Land-Use Planning - To plan for sustainable development which balances economic environmental and social

considerations. Promote good design in the built environment.

ROLE:

SUMMARY OF REPORT:

At its meeting of 6 September 2018 Council resolved the following in respect of a further
reporton the draft Rural Land Strategy (“the Strategy”):

“That this item be deferred to be considered at the next meeting of the Council to be held 25
October 2018.”

In determining this resolution, the Councillors requested that community members Mr.
Douglas Jardine and Mr. David Hammill be invited to a Councillors Workshop to provide
further feedback on the Draft Strategy and matters raised by Mr. Hammill in a Community
Access Meeting prior to the 6 September meeting. This workshop was held on Thursday 11
October.

Discussion at the workshop focused primarily on strategies to address broader affordable
housing and homelessness issues, with Mr. Jardine and Mr. Hammill putting forward the case
for Council to support and expanded use of dual occupancy and secondary dwellings in rural
zones. Council officers highlighted that this issue is addressed more broadly in the Strategy
through support for further investigations into providing greater housing diversity in rural
areas, such as a widened permissibility of dual occupancy and secondary dwellings on certain
sized rural lots, it is not a specific purpose of the Draft Strategy to resolve housing affordability
in the Shire. There was no Council decision making that occurred at the Workshop.

This report also provides additional information in relation to a number of issues more recently
raised by Council including:

o function centres in the RU2 Rural Landscape zone;
o processing and packaging hubs in RU1 Primary Production zone;
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o open zones in the RU1 and RU2 zones, and
o secondary dwellings on lots greater than 10ha.

Refined actions relating to each of these points were developed in response to feedback
received during community engagement for previous stages of the project which have been
included in the final RLS document. While the intention of actions proposed in the Strategy
have been to provide greater flexibility, in many cases, the RLS will not give immediate effect
to those actions. Rather, their implementation would be the outcome of Council endorsed
consideration of various land use investigations, guidelines and planning controls completed
during the implementation phase of the Strategy.

The draft Strategy seeks to provide opportunities for innovation, diversification, and value-
adding in Tweeds rural areas with the overarching objective of meeting the intent of the nine
policy directions, including, protection of agricultural. While the nine policy directions
previously adopted by Council provide clear intent for the future of rural land, it will be the role
of the supplementing suite of land use investigations, guidelines and development controls
that will give effect to those proposed actions.

Any amendments to the LEP or Tweed Development Control Plan 2008 (the DCP) will need
to undergo the rigor of further technical assessment, community consultation, assessment
through the Gateway process managed by the Department of Planning and Environment (for
LEP amendments), and reports to Council for changes to both the LEP and DCP, providing
further safeguards prior to a final resolution of Council.

In addition, it is proposed that an annual report be presented to Council through which
implementation and impacts can be monitored, providing Council with the opportunity to
consider refinements and further amendments to the Strategy.

Draft Tweed Rural Land Strategy 2036 is attached to this report and recommended for
adoption.

RECOMMENDATION:

That:

1. The Draft Rural Land Strategy (“Tweed Rural Land Strategy 2018-2036") as
attached to this report be adopted;

2. An implementation plan (“Implementation Plan 2018/36”) be prepared and
reported on annually;

3. Public notice of the Council’s decision to adopt the Tweed Rural Land Strategy
2036 and preparation and annual reporting of the Implementation Plan 2018/36 is
published in the Tweed Link; and

4. A copy of Tweed Rural Land Strategy 2036 is made available to the Director-
General of the Department of Planning and Environment or their delegate for
endorsement in accordance with Section 9.1 (Ministerial Direction 1.2) of the
Environmental Planning and Assessment Act 1979.
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REPORT:

On 3 May 2018 Council resolved to defer a report on adoption of the “the Strategy” for a
workshop with the Combined Tweed Rural Industry Association. A Councillor workshop was
held on 15 June 2018.

A subsequent report was presented to the Planning Committee meeting held 5 July 2018
presenting the Strategy for adoption. Council resolved to defer the report for a workshop with
the Department of Primary Industries (DPI).

A Councillor workshop was held with DPI on 18 July 2018, and an additional meeting was
convened between DPI and Council officers on 1 August 2018.

A further report was presented to Council's 6 September 2018 providing an update on
discussion held with DPI and proposed that the Strategy be adopted.

At its meeting of 6 September 2018 Council resolved the following in respect of a further report
on the draft Rural Land Strategy (“the Strategy”):

“That this item be deferred to be considered at the next meeting of the Council to be held
25 October 2018.”

In determining this resolution, the Councillors requested that community members Mr.
Douglas Jardine and Mr. David Hammill be invited to a Councillors Workshop to provide
further feedback on the Draft Strategy and matters raised by Mr. Hammill in a Community
Access Meeting prior to the 6 September meeting. This workshop was held on Thursday 11
October.

This report also provides additional information in relation to a number of issues more recently
raised by Council including:

o function centres in the RU2 Rural Landscape zone;

processing and packaging hubs in RU1 Primary Production zone;
open zones in the RU1 and RU2 zones, and

o secondary dwellings on lots greater than 10ha.

Open zones

In response to concerns previously raised by Council about the use of the ‘open zone’
approach to increasing flexibility in the range of potential landuses in rural zones, the wording
of this action was amended prior to exhibition in 2017 to read in Action 63:

“Amend Tweed LEP 2014 to increase the range of permissible with consent landuses in
the RU1 and RU2 zones”.

The implementation outcome of this action is intended to be:
“A greater diversity of landuses are made permissible with consent in Tweed LEP 2014,

including small rural and related commercial and retail development. Innovation, value-
adding and diversification of landuses consistent with the objectives of the zone, and
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planning provisions are supported. Potentially incompatible landuses are listed as
prohibited in the LEP.”

Issues raised in relation to the ‘opening’ of zones have been dealt with in prior versions of the
Strategy which proposes that a review of the landuse table in the LEP be undertaken to
consider options for increasing flexibility in the rural zones; no changes are proposed.

Objectives of zones, DCP provisions and planning assessment guidelines

While concerns about the potential impacts of additional housing is acknowledged, the
Strategy has proposed that concurrent with amendment of the LEP (making certain housing
types permissible with consent) relevant planning controls will be prepared through
amendments to Tweed Development Control Plan 2008 (DCP) and other supporting
guidelines to ensure desirable planning, design, agricultural and environmental outcomes.

Any amendments to the LEP and DCP will require further technical assessment, review from
the Department of Planning and Environment (for planning proposals seeking to amend the
LEP), consultation with the community, and a range of government agencies prior to bringing
a report to Council for further consideration.

In addition, this report proposes that an annual report of progress be presented to Council.
Such a report would provide a further ‘safeguard’ and opportunity to review the
implementation of the Strategy and associated impacts. Such a process would provide
Council with the additional opportunity to consider refinements to actions, and further
amendments to the Strategy. Council is at liberty to rescind, amend or add an action at any
time.

Secondary dwellings and Dual Occupancy (detached)

A secondary dwelling is defined as being of a floor area of not more than 60 square metres
or 20% of the total floor area of the principle dwelling, and is often referred to as a ‘granny
flat’.

The concept of introducing secondary dwellings as permissible with consent in RU1 Primary
Production and RU2 Rural Landscape zones were first raised in the early stages of the project
by landowners who lived on relatively small holdings and did not wish to sell but wanted a
‘live-in’ resident to maintain the property (fences, roads, weed control, livestock etc.).

The approach proposed in the Strategy has been more conservative than that implemented
by adjoining and other rural and regional councils who have chosen to make these landuses
permissible with consent throughout their dominant rural zones.

By restricting secondary dwellings to allotments of at least 10 hectares, and dual occupancy
(detached) to 40 hectares or more in the RU1 and RU2, a precautionary approach has been
adopted in terms of minimising potential for land use conflict. Such an approach will allow
further assessment and refinement with future updates of the Strategy.
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The role of guidelines and development controls

The Strategy, through facilitating production of guidelines and development controls, seeks to
ensure that potential adverse impacts are considered and relevant controls are developed to
ensure that these impacts are avoided, minimised or offset; for example, Action 86 proposes
that:

“Prepare planning objectives, principles, guidelines and development standards for the
siting, design, appearance including identification of building envelopes and exclusion
areas which protect the productive capability of the land, scenic amenity of the site or
locality, and environmental values, consistent with the character of the locality, and
where development does not hinder the proper and orderly development of urban areas,
and does not create unreasonable or uneconomic demands for the provision of public
infrastructure, amenities or services and other matters deemed appropriate for dwellings
in rural Tweed.”

In addition, it is proposed that a net environmental benefit be accrued from any approval to
construct a dwelling, as mentioned in Actions 32 which reads:

“Guidelines and assessment criteria are developed to quantify the extent of offsets
required to compensate for the benefit of an additional house.”

The details of these controls will be developed as part of the implementation stage of the
strategy.

While under these changes a landowner may be able to lodge a development application for
a secondary dwelling, it does not mean that a dwelling will be approved. As with other forms
of development requiring consent proposed under the Strategy, the protection of agricultural
land has been a guiding principle which will be considered when drafting local planning
controls and requirements prior to making any changes to the LEP. In addition, consideration
must be given to other site specific physical and planning constraints such as identified above
(Action 86).

By way of example from other councils, the type of controls that might be included in an

amended Tweed LEP could include:

o The development will not impair the use of the land for agriculture or rural industries,
and

o Each dwelling will use the same vehicular access to and from a public road, and

o Any dwelling will be situated within 100 metres of each other, and

o The land is physically suitable for the development, and

o The land is capable of accommodating the on-site disposal and management of sewage
for development, and

o The development will not have an adverse impact on the scenic amenity or character of
the rural environment.

While these are examples only, they provide an indication of the types of controls capable of

being included in the LEP; in addition, these would be supported by additional requirements
to be included in the DCP and any supporting guidelines yet to be prepared.
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Making secondary dwellings and dual occupancy (detached) permissible with consent in the
RU1 and RU2 zones will not lead to further subdivision and fragmentation of rural land unless
Council resolved to amend the LEP and reduce the minimum lot size which is not proposed
in the Strategy.

Feedback received during community consultation leading up to preparation of the Strategy
has been overwhelming supportive of actions proposing greater housing diversity, with a
common comment being that it will provide a supplementary income to assist in the upkeep
of the property and potential to diversify into alternative farming practices.

While the Department of Primary Industry has raised concerns about the potential impact on
agricultural land, they acknowledge the ability to include such dwellings when well located,
with agreement reached about having officers from the department involved in the
development of planning controls to support protection of agricultural land.

The introduction of secondary dwellings and other forms of housing into the rural zones with
negligible impact will rely upon the ability of guidelines and development controls to properly
enforce the objectives of the zone and secure desirable outcomes on the ground. The
development and content of these supporting guidelines and development controls will occur
during the implementation phases of the project.

Options to proceed with Secondary Dwellings

While the Strategy is proposing to introduce Secondary Dwellings into the RU1 and RU2
zones on allotments at least 10 hectares in size, several alternative approaches exist,
including:

o Delete actions relating to the introduction of Secondary Dwellings and consider re-
exhibiting the Strategy, or

o Defer for further investigations as part of the housing supply and demand analysis
proposed for completion as part of the implementation of the Strategy, or

o Retain the existing waiver on payment of development contribution to urban areas, and
apply development contribution charges in the rural zones.

If Council wishes to delete actions relating to housing flexibility (secondary dwellings, and
detached dual occupancy), guidance of whether this variation would constitute a requirement
for the Strategy to be re-exhibited would be sought.

Wedding functions

Concerns about the potential negative impacts of poorly designed, located or managed event
facilities such as used for wedding functions is acknowledged and has been discussed in
detail with Byron Shire Council when they were investigating options to facilitate and better
management of these events. Further discussion with Byron Council and other Councils will
be of benefit when implementing Action 77 in the Strategy which reads:

“Prepare guidelines and planning provisions for the operation of wedding functions in
rural areas”.
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In implementing Action 77 there is opportunity to address key issues such as mitigating
potential for land use conflict, noise, traffic, lighting, hours of operation and other amenity
based issues. These guidelines and planning provisions could be developed in coordination
with neighbouring councils.

Packaging and processing hub

The concept of a well located packaging and processing hub is based on the desire to limit
vehicle movements between source of production and processing. Many rural properties
already undertake packaging, and some have established and approved processing facilities
as a part of their legitimate rural operation, which to the passer-by usually looks like a typical
farm shed.

Not all rural land is high quality, a point raised in a number of submissions during exhibition
of documents in earlier stages of the project, and as such this issue relates as much to scale,
location, and design as it does about any potential impact on productive or potentially
productive agricultural land.

The ability to harvest and deliver to a nearby processing facility, or other on farm ‘value adding’
processes may in fact encourage greater local agricultural production and employment
opportunities. By way of example, during recent community engagement associated with the
draft Kingscliff Locality Plan, one attendee expressed an opinion about the desirability of a
processing facility at Cudgen to support value-adding of sweet potatoes which are currently
oversupplied in the national market.

However as with other actions, there is a need to have clarity and direction in appreciation of
context, character, potential amenity impacts, scale, and design outcomes. A small cluster
processing facility in a rural setting with appropriate development controls and guidelines
could be designed to fit in with the existing or desired future character of a locality. There
may also be clear benefits and links to Tweeds network of rural villages where additional
employment and residential opportunities could occur.

While some of the most intensive agricultural production happens in the RU1 zone, small area
intensive and boutique agriculture is increasing. As such this action seeks to provide flexibility
should a concept for a processing hub present itself, regardless of whether located in a rural
or industrial area.

Changes made since previous report to Council

In addition to changes previously reported to council, the following changes have been made
to the Strategy:

o Minor editorial and grammatical changes;
o Insertion of the flow chart to the end of Part 2b Implementation Plan, showing
implementation pathways and process where an amendment to the LEP and DCP are

proposed simultaneously (as seen in report to the 6 September Planning Committee
Meeting), plus a brief explanation of the process on the previous page, and
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o Action 59, Processing and packaging hub, has been amended to add the word
‘Investigate’ to the commencement of the action which now reads “Investigate,
amending Tweed LEP 2014 to make Rural Industries permissible with consent in the
RU1 Primary Production zone.”

Previously reported to Council

The Strategy has previously been reported to Council and presented detailed discussions of
a range of matters which can be referenced in conjunction with this report. Discussion of the
following items can be viewed in reports to Council of 3 May, 5 July, and 6 September 2018
which include:

o Public consultation and submission review;

o The "40 hectare Rule’;

o Increased flexibility in the RU1 and RU2 zones;

Small lot clusters;

R5 Large Lot Residential and subdivision;

Subdivision for primary production purposes;

Allotments split by infrastructure;

Dwellings constructed without consent;

Response to Department of Primary Industries meeting with Council, and
Amendments relating to Rural Land Sharing Communities.

OPTIONS:

1. Adopt the recommendations of this report and in doing so adopt the draft Tweed Rural
Land Strategy 2036, prepare an Implementation Plan 2018/36 and notify the public via
the Tweed Link about the decision to do so, or

2. Adopt the Strategy subject to further amendments as directed by Council, prepare an
Implementation Plan and notify the public via the Tweed Link about the decision to do
SO.
Note: If Council resolves to delete actions relating to housing flexibility (secondary
dwellings, detached dual occupancy), guidance on whether this variation would
constitute a requirement for the Strategy to be re-exhibited would be required.

3. Defer consideration of the report.

Option 1 is the recommended option.

CONCLUSION:

Following deferral of the Strategy to the 25 October, a Councillor Workshop was convened

on Thursday 11 October 2018 at which Doug Jardine and David Hammill were invited to

discuss the Strategy.

Within the context of this and previous workshops Council has raised concerns about ‘open

zones’, secondary dwellings, wedding functions, and packaging and processing hubs, which
have been discussed in this report.
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Discussion at the workshop focused primarily on strategies to address broader affordable
housing and homelessness issues, with Mr. Jardine and Mr. Hammill putting forward the case
for Council to support and expanded use of dual occupancy and secondary dwellings in rural
zones. Council officers highlighted that this issue is addressed more broadly in the Strategy
through support for further investigations into providing greater housing diversity in rural
areas, such as a widened permissibility of dual occupancy and secondary dwellings on certain
sized rural lots, it is not a specific purpose of the Draft Strategy to resolve housing affordability
in the Shire. There was no Council decision making that occurred at the Workshop.

While the Strategy identifies a diverse range of actions derived through extensive consultative
processes, the implementation of many actions will require further consultation and detailed
investigations. Similarly, any amendments to the LEP or DCP will also require reporting to
both Council and the Department of Planning and Environment, and a resolution of Council
will be required prior to recommendations being implemented and actions completed.

Annual reporting on implementation of the Strategy will provide a further opportunity to monitor
and reassess the impacts of actions as they are implemented.

The Strategy has been developed through a staged process, which involved a comprehensive
and diverse community engagement, and more than seven Councillor Workshops, and has
resulted in a balanced approach to future development and management of rural land through
a blend of actions which support the nine policy directions previously endorsed by Council.

Minor editorial and grammatical changes have been made but no substantive changes since
the previous report to Council.

The Strategy is attached to this report and is recommended for adoption by Council.
COUNCIL IMPLICATIONS:

a. Policy:
Corporate Policy Not Applicable

b. Budget/Long Term Financial Plan:

Implementation of the strategy will be both time consuming and may require additional
resources and coordination between Council divisions and government agencies. An
estimate of the budgetary implications and scheduling of each proposed action has been
identified in the Implementation Plan to the Strategy.

c. Legal:
Not Applicable.

d. Communication/Engagement:

Consult-We will listen to you, consider your ideas and concerns and keep you informed.
Inform - We will keep you informed.
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UNDER SEPARATE COVER/FURTHER INFORMATION:

Attachment 1.

Attachment 2.

Attachment 3.

Attachment 4.

Tweed Rural Land Strategy 2036 (ECM 5594209)

Draft Tweed Rural Land Strategy response to submissions
received during public exhibition — 17 November 2017 — 28
February 2018 (ECM 5227704)

Rural Land Strategy — Additional amendments resulting from
internal review previously reported to Council (ECM
5227706)

Rural Land Strategy — Additional amendments resulting from
meeting with DPI and relating to rural land sharing
communities (ECM 5504394)
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22 [PR-CM] Draft Tweed Shire Council Animal Pound - Rehoming and
Minimising Euthanasia Policy

SUBMITTED BY:  Development Assessment and Compliance

People, places and moving around

Who we are and how we live

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

3 People, places and moving around
3.1 People
3.14 Compliance Services - To support a safe and healthy built and natural environment through the enforcement of local government

rules and regulations.

ROLE:

SUMMARY OF REPORT:

Updated Summary since 6 September 2018

Council at its Planning Committee meeting held 6 September 2018 resolved as follows:

“"that this item be deferred to be considered at the next meeting of the Council to be held
25 October 2018."

The report is now referred back to Council for consideration and determination.

Original Summary of report

Following earlier enquiries from The Mayor regarding the current rates of euthanasia of
companion animals in Council’'s Animal Impounding Facility (The Pound) at Stotts Creek, the
Director Planning and Regulation and Compliance Unit staff have been investigating recent
best practice of other councils in terms of strategies to increase opportunities for the rehoming
and to minimise the incidence of euthanasia among those impounded animals. This has led
to some very productive consultation meetings between Council staff, The Mayor and
representatives from the Friends of the Pound (FoP). It has also been positive in terms of
reviewing current Pound procedures.

Our research found that Tweed’s rate of euthanasia of companion animals rates compares
relatively well with other NSW Councils, and across the general industry. However, it was
acknowledged that there are a proportion of those euthanised animals which may be able to
be saved through a tightening up of Pound procedures and approach, including a more pro-
active communication with rescue and welfare organisations for those animals who have only
failed assessments on the basis of non-life threatening, behavioural conditions.
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It is therefore recommended that Council endorse the public exhibition of the attached Draft
Tweed Shire Animal Impounding Facility (The Pound) - Rehoming and Minimising Euthanasia
Policy.

It is expected that any new Policy can readily be adapted should the proposed new
Pound/Rehoming Centre development.

RECOMMENDATION:

That:

1. Council endorses the public exhibition of the attached Draft Tweed Shire Animal
Impounding Facility (The Pound) Rehoming and Minimising Euthanasia Policy be
placed on public exhibition for a period of 28 days, and accepts public
submissions for a period of 42 days as per Section 160 of the Local Government
Act 1993; and

2. Afurther report be brought back to Council following the public exhibition.

Page 270



Council Meeting Date: THURSDAY 25 OCTOBER 2018

REPORT:

BACKGROUND:
Initial Enquiries on Companion Animal Euthanasia Rates

Following earlier enquiries from The Mayor regarding the current rates of euthanasia of
companion animals in Council’'s Animal Impounding Facility (The Pound) at Stotts Creek, the
Director Planning and Regulation and Compliance Unit staff have been investigating recent
best practice of other councils in terms of strategies to increase opportunities for the rehoming
and to minimise the incidence of euthanasia among those impounded animals. This has led
to some very productive consultation meetings between Council staff, The Mayor and
representatives from the Friends of the Pound. It has also been positive in terms of reviewing
current Pound procedures.

Our research found that Tweed's rate of euthanasia of companion animals compare relatively
well with other NSW Councils, and across the general industry. However, it was
acknowledged that there are a proportion of those euthanised animals which may be able to
be saved through a tightening up of Pound procedures and approach, including a more pro-
active communication with rescue and welfare organisations for those animals who have only
failed assessments on the basis of non-life threatening, behavioural conditions.

Relevant Legislation

All NSW Councils are bound to manage the humane treatment of companion animals through
several significant forms of legislation.

The first is the Prevention of Cruelty to Animals Act 1979 (POCTA). This Act primarily applies
to a broader community obligation to respect the rights and welfare of all animals and to treat
them in a humane way. POCTA is generally administered with the highest authority by the
Royal Society for the Prevention of Cruelty to Animals (RSPCA) and NSW Police. Councils
generally play a support role for these agencies in any complaints or investigations into
offences under POCTA, in addition to their general companion animal regulation activity.

The other legislation which affects NSW Councils more directly are the Companion Animals
Act 1998, the Companion Animals Regulation 2008, and the Impounding Act 1993. The NSW
State Government’s Office of Local Government also provides a strong direction to NSW
Councils on the implementation of this legislation through a series of regular policy directives
and circulars, and the management of a centralised data base for the collection of companion
animal activity, registration and performance across all councils.

In terms of the above legislation and policies, the main statutory obligations for Councils to
perform are summarised below:

o Provision for an animal holding facility that provides temporary shelter and care for
animals seized by Council Rangers or surrendered by members of the public.

o Investigate complaints regarding roaming dogs, cats, livestock and dog attacks. In

exercising their powers, Council Rangers either attempt to return the animals to their
owners, or impound them.
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For those animals that are surrendered or impounded, Councils have an obligation to care for
them, and seek to rehome the animals where possible. Unfortunately there will be
circumstances where some animals will be unsuitable for rehoming due to being aggressive,
significantly injured or feral. The Companion Animals Act prohibits the sale of an animal
decl