The General Manager Contact: Patrick Pahlow
Tweed Shire Council Phone: 02 6676 7386

PO Box 816

Fax: 02 6676 7388
Emall:  patrick.pahlow@dnr.nsw.gov.au

MURWILLUMBAH NSW 2484

Attention: Rowena Michel

Your ref: DA Q7/0055
File: MURD0035(1)

18 September 2007

Dear Ms Michel

Subject: Development Application DA07/0055 - Site Rehabilitation Works at Lot 71
DP 819194, Duranbah Road, Duranbah.

Thankyou for providing the Department of Water and Energy (DWE) the opportunity to comment
on the development application DAO07/0055. The DWE has reviewed the development
application and the further information provided by Gilbert and Sutherland and makes the
following comments.

The present development application proposes works ostensibly to improve the sites capability
for cattle grazing and possibly for a dwelling house at some point in the future. The works are
noted {o comprise:

Establishing piped agricultural drains along existing drainage lines including Blacks
Creek;

Construction of a surface water channel towards the east of the site;

Earthworks and weed control to re-establish a suitable spillway on the upstream
neighbours dam

The importation of approximately 78,000m?® of sand to nominally raise the land surface
0.5m.

The site, in its present condition, represents a wetland in degraded condition but reasonable
rehabilitation potential. The site is currently used for grazing.

Policies relevant to the present development application are:

1.

National Strategy for Ecologically Sustainable Development (NSESD) as adopted by
State and Territory Governments through the Inter Governmental Agreement on the
Environment (IGAE) in 1992. The goals, objectives and principles underpin the
interpretation and administration of all other government policies. The NSESD includes
the following guiding principles:

» decision-making processes should effectively integrate both long and short-term
economic, environmental, social and equity considerations;

¢ the need to develop a strong, growing and diversified economy which can
enhance the capacity for environmental protection should be recognised;
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» to protect biological diversity and maintain essential ecological processes and
life-support systems.

2. The NSW State Rivers and Estuaries Policy encourages the sustainable management of
the natural resources of the State’s rivers, estuaries and wetlands and on the adjacent
riverine plains, so as to reduce, and where possible halt:

« declining water quality;
¢ loss of riparian vegetation;
+ damage to river banks and channels;
¢ declining natural productivity;
o loss of biological diversity; and
s declining natural flood mitigation.
3. The NSW Wetlands Management Policy 1996 aims to:
e identify degraded wetlands;

» actively rehabilitaie degraded wetlands and their habitats and processes as far
as is practicable;

» halt and where possible reverse the loss of wetland vegetation, declining water
quality and falling natural productivity; and

+ ensure that adéquate water is available to restore wetland habitats. In so doing,
water entering wetlands should be of sufficient quality so as to not degrade the
wetlands

DWE acknowledges the consultant's response to a request for further information (dated 18"
June 2007) arising from a site visit on the 27™ July, arranged by the consultant. DWE is satisfied
the proposal will not increase afflux nor increase the erosion risk inherent at the site. However,
not withstanding the present impacts from ASS on the site, the proposed works will destroy
rather than rehabilitate a degraded wetland for the purposes of establishing a low value land
use on a site of questionable suitability. The current proposal is therefore inconsistent with the
principles and aims of each of the policies listed above.

The NSW legislation triggered by the proposed development and which DWE has statutory
responsibility for are the Water Act 1912, and the Rivers and Foreshores Improvement (RF1}
Act, 1948,

Part 2 section 5 of the Water Act 1912 defines a river as a stream of water, whether perennial or
intermittent, flowing in a natural channel, or in a natural channel artificially improved, or in an
artificial channel which has changed the course of the stream. As Blacks Creek satisfies this
definition the proposed alteration of its course would require a licence issued under Division 3
Section10 (1) of the Water Act 1912. The installation of slotted agricultural drains under any
proposed fill may also require licensing under the Water Act.

Part 3A section 22A of the Rivers and Foreshores Improvement (RFI) Act, 1948 defines
protected land as:

(a) land that is the bank, shore or bed of protected waters, or

(b) land that is not more than 40 metres from the top of the bank or shore of protected
waters (measured horizontally from the top of the bank or shore), or



(c) material at any time deposited, naturally or otherwise and whether or not in layers, on
or under land referred to in paragraph (a) or (b)

Section 22B states that a permit is required to make an excavation in, on or under protected
land. Since the development application proposes extensive excavation on and in protected
land a Part 3A permit would be required.

There are a number of issues related to the biophysical and economic aspects of the proposal
that cause the DWE major concern. These include: the suitability and capability of the soils on
site and of the proposed fill material to support the intended land use; economic feasibility of the
proposal; and, sustainability of the proposal.

The Murwillumbah-Tweed Heads Scil Landscapes 1:100,000 map sheet indicates the site has
Ophir Glen soils. Due to major limitations on the capabilities of these soils, the sole sustainable
land use recommended for the soil type is light grazing. The soils also have a moderate to high
foundation hazard due to the presence of waterlogged sub-soils of low bearing capacity which

may have significant implications for the possible future development proposals on the site.

Given the agricultural limitations of the scils on site it is understandable that the applicant seeks
to fill the area to improve grazing capability. However, the use of sand as the fill material is
counter intuitive since sand itseif has low moisture and nutrient holding capacity, potentially
requiring large ongoing inputs of fertiliser and water to maintain pastures capable of supporting
a grazing enterprise. As such, it is difficuit to envisage any significant agricultural benefit being
realised if the proposed development were to proceed. Further, these ongoing activities may
have implications for groundwater contamination and, given the proposed drainage structures,
possible surface water pollution downstream.

Previous correspondence dated 23 March 2007 from the Department of Natural Resources
(now DWE) requested the applicant provide a justification for the project given the intended land
use. The DWE does not cansider the applicant’s response to this request satisfactory.

Nominal gross margin returns from grazing enterprises in the Northern Rivers are in the order of
$100-$200 per hectare per annum. Given the application relates only to about 30 hectares and
indicates that approximately $700,000 would be required to undertake the proposed works it is
difficult envisage the economic feasibility of the proposal. The DWE encourages the proponent
to seek technical input from the Department of Primary Industries concerning the sustainability
of the proposal and the suitability of the site for the intended land use.

If it is the intention of the applicant to gain consent for the proposed development with the
purpose of reducing its flood liability, and to speculate on a future rezoning based on this
reduced liability and the sites proximity to Kings Forest, then DWE would encourage the
applicant to develop a master plan and approach council so that a full and proper assessment
can be made and due consideration can be given to the higher value of the intended land use.

At this time DWE remains opposed to the development proposal and declines fo issue general
terms of approval for the present Development Application.

Yours sincerely

Patrick Pahtow
Natural Resource Project Officer
Licencing (North)



az'hesord | e T e ——— —
wensn | unaramn | e v s N etactiinton)
NIDONS "QYOY SY2007 SHEQLCS 2 5092 ) 10 A0 FESRLTS oKt

SONVS NITOND O1 INIDVIaY OGNV e
Wi INawzavNvi ]

15110915 {PIUIWUOIIARY PUR jeinynlisbGe
NOLLVLIHEYHIY AHVININITdING

ans | UNVTMIHLNS+LHIE O tss0s0r ua _

kL

win

NG

PR Lk ichoy <o
’.!- a

LEWE

SRW Jo 9jo0g

| e &+
0oL ofF B Az o8 46 O OfF X O @

s1e51qEIE apub JO ucleoot @

uonenydde
\ewdoforsp a:niny J6; s ssnoy fenuelod £
eI S((e] = w
eaue Jueluiees AlEnb JOlBA
“|BUUBYD B |0 UORHIGEYD)
Juonanisucs sy A ays oy soj weysks abeuelp
1oIBM BIELINS [EINEY B40W 30 LOREWO 1Ty
"oyl Buxd PUB G| ‘PUES UM palIpOEY

ZOBBE o0

'SpaaMm Jo
{eacwia) sy pue Busuas ‘syiomypes
pajiun| Aq Aemids [ewBio a1eIsuISY

“wep ay; Je Huunooo
UOISOID pieMpeayY Jayun) juesaid pue
SHOS BYS ASHIEIS 0} YoM uoyeabanay

pug seuy abeuesp Bunsixa w {QHy wWe'o
WENLAURY B Bh0qe) pajelsul oq o) aie suesp By {27

puafian

DataWorks Document Number: 1657462

sassrb amsed i poag {04
yosdo ecejdey (8
oprib ey
DAGIURE 0] PLES 00" Aetewplordde oaeyd pue nodw) (g
{uuByg jo ajeu B e
powu oq o) sapis} jautreys obeuieip Bunspo jo voreqeusit (f
(i ting jo oes e e potuy
94 0) SOPS) SUORIDS [PULEYD BTRUIRIE MAU O UORONSUOD (3
pues pue yopu olid yim PRIYHIEG PUB BINBID  (S90RQ1 40

Bunspa arnege paflelsu w4 6 sadid abeulpip [einljropBy (g L
"OHY G0 JO [0AD] WNWjuiw
£ 0) pUES pus ymu aud iy poig) 8 o) sujup Bugsxy (F
<u/BiNg Jo 0@ # Je potwy oq 03 sapis urep Bugsixa (€
porbpers pue peddyis eq o jlosdoy, (2
EQUE SH0M Y]
Jo B ooy BY) 18 pEpLNG og o) ouy abieupup Sugsxs ()

asuanbas uoyepnqeysy

LZET0 39
J






