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SECTION 1

Introduction
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Introduction

The Context of the Public Inquiry into
Tweed Shire Council

Background

On 10 November 2004 the Minister for Local Government, the Hon Tony Kelly MLC
convened a Public Inquiry into Tweed Shire Council, pursuant to section 740 of the Local
Government Act.

Section 740 of the Act empowers the Governor or the Minister to appoint a person as
Commissioner, to hold a Public Inquiry and to report to the Governor or the Minister,
relevantly, with respect to:

Any matter relating to the carrying out of the provisions of the Act or any other
act conferring or imposing functions on a council, and

Any act or omission of a member of a council, any employee of a council or any person
elected or appointed by any office or position under the Act or any other act imposing
functions on a council, being an act or omission relating to the carrying out of the
provisions of the act concerned, or to the office or position held by the member, employee
or person under the act concerned, or to the functions of that office or position.

The Act incorporates certain powers, which are given to commissioners, under the Royal
Commissions Act 1923.

Amongst those powers is the power, pursuant to section 12A, to communicate
information and to furnish material to a law enforcement agency.

Terms of Reference

The Inquiry has been conducted within the confines of the terms of reference announced
by the Minister.

The Terms of Reference provided for the conduct of a wide-ranging inquiry into the
affairs of the council, involving the conduct of the Councillors as the Elected Body, and
also of the council staff and council’s operations, as comprising the Corporate Body.

The Terms of Reference are set out below:

“To inquire, report and provide recommendations to the Minister for Local Government
on the efficiency and effectiveness of the governance of Tweed Shire Council.
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The Inquiry will have particular regard to:

1. Whether the elected representatives have adequately, appropriately and
reasonably carried out their responsibilities in the best interests of all ratepayers
and residents, in an environment free from conflicts of interest.

2. The appropriateness of the procedures and processes adopted by Council in
relation to its environmental planning responsibilities, including the processing of
applications for development, particularly those of a significant nature.

3. The appropriateness of the relationship between elected representatives and
proponents of development in the council area.

4. Whether the elected representatives are in a position to adequately direct and
control the affairs of council in accordance with the Local Government Act 1993,
so that council may fulfil the Charter, provisions and intent of the Local
Government Act 1993 and otherwise fulfil its statutory functions.

5. Any other matter that warrants mention, particularly where it may impact on the
effective administration of the area and/or the working relationships between the
council, councillors and its administration.

The Commissioner may make other recommendations as he sees fit, including whether all
civic offices in relation to the Council should be declared vacant.”

In light of the directions embodied in the Terms of Reference, the Inquiry has directed

itself to matters, which it regards as falling within the Terms of Reference, involving both
the Elected Body and the Corporate Body.

The Concerns underlying the Inquiry

In announcing the Inquiry, the Minister for Local Government, the Honourable
Tony Kelly MLC ascribed the reasons for convening the Inquiry as:

Recent press reports and correspondence to the Minister from the local community has

highlighted concerns about the manner in which a number of planning decisions have
been conducted.

Council’s Charter

Section 8 of the Act sets out council’s charter. This charter contains a set of principles
intended to guide councils in the manner in which they carry out their functions.

While the principles contained in the charter are not exclusive, councils are required to
act in a manner that is not inconsistent with the principles contained in its charter.

Relevantly, the Charter provides that a council is:
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e To provide directly or on behalf of other levels of government, after due
consultation, adequate, equitable and appropriate services and facilities for the
community and to ensure that those services and facilities are managed efficiently
and effectively

e To exercise community leadership

e To properly manage, develop, protect, restore, enhance and conserve the
environment of the area for which it is responsible, in a manner that is consistent
with and promotes the principles of ecologically sustainable development

e To have regard to the long term and cumulative effects of its decisions

e To bear in mind that it is the custodian and trustee of public assets and to
effectively account for and manage the assets for which it is responsible

e To facilitate the involvement of councillors, members of the public, users of
facilities and services and council staff in development, improvement and co-
ordination of local government

e To keep the local community and the State government (and through it, the wider
community) informed about its activities

e To ensure that, in the exercise of its regulatory functions, it acts consistently and
without bias, particularly where an activity of the council is affected

The Role of the Councillors

The Act provides, in section 223, that the role of the councillors, as the governing body,
is to direct and control the affairs of the council in accordance with the Act.

Section 232 further elaborates on their role, emphasising and differentiating between a
councillor’s role as a member of the governing body of the council and his or her role as
an elected person.

Councillors, as members of the governing body:

e Direct and control the affairs of the council in accordance with the Act

e Participate in the optimum allocation of the council’s resources for the benefit of
the area

e Play a key role in the creation and review of council’s policies and objectives and
criteria relating to the exercise of council’s regulatory functions

e Review the performance of the council and its delivery of services, and the
management plans and revenue policies of the council.

and, as an elected person:
e Represent the interests of the residents and ratepayers

e Provide leadership and guidance to the community
e Facilitate communication between the community and the council.
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The Concerns

In announcing the Inquiry, the Minister had highlighted community concerns over
planning matters.

Ancillary to these were concerns over the relationships between certain councillors and
developers, which was partially emphasised by substantial donations provided by certain
developers to assist the election campaigns of such councillors.

These concerns are partially reflected in terms 1, 2 and 3 of the reference.

Council’s Planning Role

Councils exercise powers, under the EP&A Act, as the primary body determining what
use can be made of land within their local area.

This planning function is exercised in conjunction with the State Government, primarily
through consultative processes with departments such as DIPNR.

Despite contrary suggestions made to the Inquiry, councils are the primary determinants
of development applications within their local area.

While, in certain instances the State exercises a determinative power, such as under SEPP
71, such determinations find their basis in and are dependent upon the underlying
planning regime adopted by the council.

In the exercise of their role, determining development applications, councils are required
to give effect to the objects of the EP&A Act:

(a) to encourage:

(1) the proper management, development and conservation of natural
and artificial resources, including agricultural land, natural areas,
forests, minerals, water, cities, towns and villages for the purpose of
promoting the social and economical welfare of the community and a
better environment,

(i1) the promotion and co-ordination of the orderly and economic use and
development of land,

(iii) the provision of land for public purposes,

(iv) the provision and co-ordination of community services and facilities,
and

(v) the protection of the environment, including protection and

conservation of native animals and plants, including threatened
species, populations and ecological communities, and their habitats,

and
(vi) ecologically sustainable development, and
(vii) the provision and maintenance of affordable housing, and
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(b) to promote the sharing of the responsibility for environmental planning between
the different levels of government in the State, and

(c) to provide increased opportunity for public involvement and participation in
environmental planning and assessment.

The Scope of the Inquiry
When opening the Public Hearings, the Inquiry emphasised:

“...In conducting this Inquiry I've been called upon to form an opinion regarding
governance issues affecting Tweed Shire Council.

It is my view that the Terms of Reference extend both to the role of councillors,
forming the elected body, but also to the conduct of the corporate body
principally represented by the staff.

The context concerns a broader domain: the governance of Tweed Shire Council,
with some emphasis on conflicts of interest, environmental planning
responsibilities, the relationships of elected representatives and proponents of
development, and finally, it is focused on the Charter of the Local Government
Act. These issues are specifically related to the first four terms of Reference. It is
important to note item 5 of the terms of reference in this context. I will repeat
item 5 for those who might not have heard it the first time. Item 5 says:

Any other matter that warrants mention, particularly where it may impact on the
affected administration of the area and/or working relationships between the
Council, councillors and its administration.

1t will therefore be my duty to make determinations on what other matters might
be relevant to the effective administration of the area, and/or the working
relationships between the council, councillors and the administration...”

The Inquiry has explored a number of themes in order to fulfil its role. On 16 February
2005, the themes that the Inquiry intended to pursue were advised as:

(a) Election issues. These involve the conduct of councillors and developers,
including the receipt of donations, in particular those connected with the 1999
and 2004 ordinary elections.

(b) Conflicts of interest issues. Arising from the first point the associations of
persons and the compliance by councillors with the Council's adopted code of
conduct. Second, councillors' declarations of their pecuniary interest in the
preceding five years.

(c) Development processes and statutory functions. In particular, the Council's
understanding of planning instruments, section 94 contributions, and section
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96 variations. And the handling of certain significant development
applications in the areas that include Kingscliff, Casuarina, and Cabarita.

(d) Transparency and communication with the community. The use of closed
sessions of meetings of the Councils, especially in consideration of large
development applications will be examined. Also, Council's complaints
management systems, and the Council and the Council laws interactions with
the public.

(e) Compliance with Council's charter. That is defined in section 8 of the Local
Government Act. In particular, having regard to the long term and the
cumulative effects of Council's decisions in its area.

The first report placed emphasis on electoral issues, in so doing it made reference to the
relationship between certain councillors to developers and to the perception that certain
councillors had, prior to the 2004 council elections, provided outcomes that may be
perceived as favourable to certain developers.

In this report the Inquiry explores the remaining themes that were indicated on 16
February 2005.

This report explores these themes in the following chapters:

Economic and Social Change in the Tweed area and the 2004 Elections
Planning and Development Processes

Governance and the Community

Natural Justice and the Inquiry

The Bulford Inquiry

In May 2001, Robert Bulford was authorized to conduct an investigation into the local
planning practices of the council. In his later reports, Mr Bulford was to be highly critical
of the role of certain members of the elected body, and of their relationship with certain
developers operating in the Tweed.

This Inquiry does not follow from Mr Bulford’s investigation and is entirely separate
from it. However, concerns raised by Mr Bulford remain and were emphasised in the
manner that the council exercised its planning and determinative functions under the
EP&A Act and in the conduct of the 2004 election.

It is important to emphasise that this Inquiry does not draw from Mr Bulford’s
investigation nor rely on it when coming to its conclusions and findings.

Some Important Developments and Proposals

A significant number of submissions raised concerns over council’s dealings with
particular developments or council’s proposal to sell some land at Cabarita Beach. The
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Inquiry inspected a number of council’s files to obtain a fuller understanding of these
proposals.

These files included:

SALT, Outrigger and Peppers

Nor Nor East,

Latitude 28,

Casuarina Beach,

An aged care facility at Bilambil Heights,

the Dolphin Hotel,

the re-development of the Cabarita Beach Hotel,
the Wardrop Valley industrial estate,

the Penny Ridge Resort development, and

the Resort Corporation’s proposals to develop council owned land at Cabarita
Beach.

While some of these proposals feature in this report, the SALT, Outrigger & Peppers
proposal, the Nor Nor East proposal and Resort Corporations proposals for the council
owned land at Cabarita Beach are referred to on numerous occasions to underlie concerns
over governance and planning issues.

In those circumstances a short cameo of each development is set out below, to provide an
insight into the nature of these proposals.

The SALT Developments

The SALT Development was hailed by the “Tweed Directions” councillors as proof of
their ability to kick-start the economy of the Tweed.

On one hand, it was a major development that would provide substantial employment and
economic benefits to the council and ratepayers of the Tweed.

On the other hand, many of the aspects of the development were of questionable merit.
Ultimately the economic aspects drove the day, to the detriment of other values.
Such was the obvious concern of the then Director Development Services, that a late

addendum was added to the report recommending that the council adopt the following
Policy Statement:
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“The filling of the site for the SALT development has been endorsed by Council given
the resultant financial benefits to the overall funding package that enables viabilitvadf
tourism development and the consequent ecomomic and employment benefits iosthe
Shire.

This endorsement is based on merit assessment and faciors that are pertinent to this
development application and should not be interpreted by any other landowners and/or
developers as semting any form of precedent for other development proposals on the
Tweed Coast".

The SALT site contains an area of 73.86ha, lying south of Kingscliff between the coastal
reserve and Cudgen Creek, on the rear of the coastal dune formation.

The site had been sand mined with the dunes flattened and denuded by this process.

The loss of the native vegetation was relied upon to promote a view that the intrinsic
natural values of the site had been lost and could not be recovered.

This view was supported by the majority councillors who demonstrated a similar
disregard to denudation on Lot 490 that adjoins to the north and on coastal and other
lands that were either being or were earmarked for development.

The majority of the SALT site had been zoned 2 (f) Tourism under council’s LEP and
was the subject of a specific constraint that, while acknowledging that residential
development was permissible, required that the number of tourist rooms exceed the
number of dwellings.

While there had been a number of previous applications to develop the site this
requirement had previously served to thwart them.

At the time of its approval, the SALT proposal comprised of 2 tourist resorts, the
“Outrigger” with 213 units and another (then unnamed) of 280 units; and 612 dwellings
made up of medium density and detached dwellings.

Tied to the development was a proposal to import approximately 750,000m’ of sand fill.
This would be used to raise the levels on the site by about 2m overall and up to Sm in
parts.

The proponent, the Ray Group, maintained that the development would generate an
investment of $218.5m, with an annual investment of $45.45m.

As has been highlighted earlier in this part the council was swayed by the economic
opportunity represented by its consent. Underlying this was the steadfast promotion by
the Ray Group, that without filling the site, without raising the levels of the resort rooms
and without views over the ocean the resort, ultimately the project was not feasible.

Such was the support that the project enjoyed, at least from the then majority councillors
that the proponent could say that it had already secured the council’s agreement to amend
the LEP to secure council’s ability to entertain the application.
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During the period of council’s assessment significant concerns were raised by a number
of government departments and other bodies, not the least of which were the Coastal
Council and the DEC. While the proponent was able to succour the concerns of some
departments, others, particularly those of the Coastal Council, remained.

Ultimately, the council, as the consent authority ignored these continuing concerns in
granting consent.

A large number of modifications have been sought subsequent to the approval. Some of
these applications have been relatively minor, while others have been highly significant.
These applications, other than the most recent seeking a 37% increase in density, have
received council’s blessing with little, if any, real consideration.

At the time that the Inquiry was announced, the council was dealing with an application
to modify the consent to permit an increase of 37% in the density of the development.

The application did not ultimately proceed, almost certainly as a result of the
announcement of this Inquiry.

While the application was withdrawn, the council found itself in a position where the
master plan intended to guide the development, was likely to have no binding effect. If
this were so then the developer could potentially do what it liked.

There is little doubt that with a compliant council, the developer would seize this
advantage.

Nor Nor East

Marine Parade Kingscliff runs adjacent to the beachfront reserve along the beach and
contains at its southern end, a commercial retail and restaurant strip. Within this area are
a number of smaller accommodation complexes.

In 2002 Resort Corporation had put forward a proposal for a mixed retail, commercial
and residential development.

In the wake of substantial local opposition, the council had indicated that it regarded this
as an over-development of the site.

In 2003 Resort Corporation lodged an “amended” application for a mixed development,
substituting tourist accommodation for the earlier residential component.

Despite substantial local concern and questions on whether the development breached
height restrictions, the majority councillors exercised their powers and despite the staff
recommendations gave further height concessions.

Subsequently, the application was to come back before the council when the developer
sought modifications to the consent.
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The development raises concerns over council’s processes, the legitimacy of the amended
application (in the light of SEPP 71), the concessions granted to the applicant and the
relationships between the principals of the applicant company and the majority
councillors.

Cabarita Beach

In its submission to the Inquiry, the council implied that it had held a long-term goal of
selling at least one of the lots owned by it at Cabarita Beach. No doubt that this would
suggest legitimacy in its dealings with this and 4 other lots making up its car park at
Cabarita Beach.

The council had been the subject of considerable opposition and concern over its proposal
to sell the land. In so doing it had effectively forced the surf club to join in a proposal by
Resort Corporation to develop this and the surf club’s land.

The proposal, if accepted, would almost consume the beach, effectively linking this
development to another being undertaken by Resort Corporation.

Coincidently, with the advent of this proposal, council’s planning processes for the area
had been put on hold. The development that was being proposed was directly opposite to
what the local residents and council’s strategic planners saw as their vision for the area.

There are substantial governance issues associated with this proposal, not the least of
which were council’s consultation processes, procedural issues within council, the roles
played by the Mayor and the majority councillors, and the relationship between
councillors and the developer.

Conducting the Inquiry

The Inquiry has undertaken a number of processes aimed to ensure that it fulfilled its
role, both in respect to the Terms of Reference and to ensure that it was, as suggested by
its nomenclature a “public” inquiry.

It is important to emphasise that the Inquiry has been required to deal with an opposition
intended to undermine the Inquiry and its ability to undertake its tasks. This campaign
was conducted by certain councillors, certain elements within the council, certain of its
advisors, and members of the public associated with the campaign to elect some
councillors.

To some extent this arose from a failure on the part of the elected body, the governing
body and particularly its legal advisors to understand the nature of an inquiry convened
under section 740, or to gain a wider understanding of the concept of “governance” in the
context of local government, or the provisions of the Act and the standard of conducted
expected of both the elected and governing bodies.
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(i) Public Notices

Following the announcement of the Inquiry, notices calling upon the public to provide
written submissions to the Inquiry, were published in local newspapers circulating within
the council area.

This call for written Submissions was subsequently re-iterated when notices were
published advising the dates of the Public Hearings.

(ii) Direct Approaches to the Council for Information

Including:
e Council’s Planning instruments
e Councils codes and policies
e Council’s management and future planning documents.

(iii) Letters Addressed to:

The Mayor and each of the Councillors

The General Manager, Dr Griffin

Members of council’s Executive Staff

Former members of council’s Executive Staff
Members of Parliament and former Councillors

advising them of the Inquiry, its terms of reference and inviting them to make a
submission.

The Inquiry also wrote to:

The NSW Ombudsman
The Independent Commission Against Corruption
The Department of Local Government
Department of Infrastructure, Planning and Natural Resources
The Department of Lands
Department of Environment and Conservation
e Department of Primary Industries
seeking information from them.

(iv) The Inquiry’s website

Immediately following the appointment of the Commissioner, the Inquiry established its
own website.

The website contained a précis setting out the Terms of Reference and an Information
Paper providing information about the Inquiry and setting out the intended processes
which the Inquiry proposed to undertake.
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Subsequently, details regarding the Public Hearings and the list of speakers for each of
the daily hearings was added.

(v) The Written Submissions

An Information Package, to assist the preparation of submissions, was prepared by the
Inquiry.

A copy of the Information Package, in a downloadable format, was made available on the
Inquiry’s website. Additionally, arrangements were made with the council for copies of
the Information Package to be available at the Council Chambers and at council’s library.
The council made copies of the Information Package available for this purpose.

The Approach taken by the Inquiry

The Terms of Reference called upon the Inquiry to obtain an overview of matters
pertaining to the governance of the council, and to form an opinion on the governance
matters raised in the Terms of Reference.

In so doing, the Inquiry was directed to inquire into certain matters associated with the
conduct of the Elected Body, and in the wider context, the council as a whole.

In the opening address of the Public Hearings the Inquiry’s approach was clearly defined,
and the relevant parts of the transcript are set out below:

“...In light of the issues raised by the terms of reference I have agreed to allow a
number of people to make submissions and appear before the Inquiry to talk
about specific issues.

1 emphasise, however, that this Inquiry is not called upon to reassess an
individual’s case in relation, for example, to a development application or any
other matter that pertains to the individual rather than the specific Terms of
Reference. I do not — and stress this — I do not have the power to overturn or
change any approval granted by the Council. Accordingly, I will consider
submissions and evidence solely from the point of view of the Terms of Reference.
I am, however, keen to receive a broad range of submissions, provided that they
are relevant to the Terms of Reference.

1 do not wish to exclude people from having their submissions published where
they appear to fall within the Terms of Reference, or to refuse to allow them to
appear. If [ were to do so there would be justifiable concern that the inquiry may
be less than open. At this point I should correct some of the information that |
saw in the local press this morning. First, I do not intend to have any closed
sessions at the public hearings. I believe that the hearings are public; they have
to be transparent and that whatever evidence is presented has to be available to
anyone who is interested in the carriage on the Inquiry.
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So there will be no — I repeat — no closed sessions of this Inquiry. Second, I
noticed in the local press this morning that we may be tapping phones. I can give
you total assurance that there will be no phone tapping. It is also suggested that
there will be covert operations by the Inquiry. I give you water-tight guarantee
that there will be no covert operations either under way or likely to happen in the
future. Irepeat: this is a Public Inquiry and its operations must be transparent
and the information must be there for the public to share. As I've said before, all
evidence will be given on oath or affirmation...”

In conducting the Inquiry, and particularly throughout the Public Hearings, the Inquiry
has sought to obtain an understanding of the council’s processes.

In order to do so, the Inquiry has reviewed various documents, including:

Council files relating to a number of development applications
Council planning instruments and policies

Council codes and policies

Reports to and minutes of council meetings

Electoral returns and funding declarations.

The Inquiry has conducted its review to obtain sufficient information based upon which it
can be satisfied that a conclusion can be safely drawn.

Publication of Submissions
The Inquiry emphasized its role as a Public Inquiry.

It sought, as far as possible, to obtain the public’s views of the matters raised in the
Terms of Reference.

This was emphasised in a number of ways: in the information sheet, the notices calling
for submissions and advising the dates of the Public Hearings, at the commencement of,
and during the Public Hearings conducted by the Inquiry.

In order to undertake the Inquiry required by the Terms of Reference, it was appropriate
to seek involvement of the public, particularly when considering whether the council
exercised appropriate openness and transparency in its decision-making.

Copies of submissions were made available for public viewing at the council’s chambers
and its libraries.

Censorship of Submissions

The Inquiry relied on advice regarding the general application of defamation law to
matters contained in submissions. The advice indicated that matters would generally not
be considered defamatory, if contained in Submissions falling within the Terms of
Reference of the Inquiry.
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The nature of this advice was incorporated into the Information Package.
Discretion was exercised as to whether to make a Submission publicly available.

In light of the advice that had been provided to the Inquiry, notwithstanding the Inquiry’s
view that Submissions should be publicly available, it was felt appropriate in certain
instances to refrain from providing copies of certain Submissions.

A policy was adopted to consider whether a Submission should be censored or not be
published, and each Submission was reviewed according to this policy.

While the Inquiry had considered whether partial exclusion of information such as
identifying details was appropriate. It was felt inappropriate to exercise this discretion,
rather it was considered preferable not to make available some of the submissions.

The View

In order to acquaint itself with the properties directly or likely to be involved in its
consideration, on 9 December 2004 the Inquiry attended the council area to conduct a
review. The Inquiry viewed major developments within the area, lesser developments and
the local area generally. The sites viewed included:

SALT

Seaside City

Kings Forest

Casuarina Beach

The Resort Corporation Pty Ltd proposal at Cabarita Beach, and

Various proposals at Kingscliff, Terranora, Pottsville, Hastings Point and Tweed
Heads.

Public Hearings
The Inquiry made arrangements to conduct Public Hearings in 31 sessions.
The Public Hearings were held at the Court House, Tweed Heads.

The Public Hearings commenced on 16 December 2004 and concluded on 18 March
2005.

In all, 134 different speakers attended and spoke, some on more than one occasion.
Speakers included:

e The Mayor and Councillors

e Council’s current and former General Manager

e Past and present senior members of council’s staff
e Mr Bulford
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e Professor Bruce Thom, visiting Professor to DIPNR

e Representatives from the Department of Environment and Conservation, DIPNR
and Primary Industries

e Various developers operating in the council area and their advisors and
consultants.

The Public Hearings were conducted on an informal basis. The procedures that were
adopted, sought to ensure that the Inquiry proceeded in a simple and expeditious manner,
whilst at the same time, recognising the rights of the people involved.

The approach taken by the Inquiry at the Public Hearings was to put questions to the
speakers on the themes being pursued by it. This approach was underlain by the premise
that the Inquiry had reviewed the Submissions made by the various speakers before they
were called, and was aware of the issues that they had raised.

In adopting this approach, the Inquiry sought to obtain clarification or further detail of
matters, which it thought appropriate, whether the particular matters had been specifically
raised in the Submission, or not.

It was felt that this approach would enable the Inquiry to make more efficient use of the
limited time available to it at the Public Hearings.

Through the adoption of this course, the Inquiry heard from a greater number of speakers
than it could otherwise have heard from, if each speaker were simply allowed to read
from, and expand on their written Submission.

Most importantly, it allowed the Inquiry to direct itself to, and focus on, the issues it
regarded as important to its Inquiry.

This approach differed from the approaches, which had been taken by previous Inquiries
convened under section 740 of the Act.

Right of Reply

The Terms of Reference call upon the Commissioner to inquire, report and provide
recommendations to the Minister on aspects involving the governance of the council. At
all times it was open to the Inquiry to make a recommendation that the Governor declare
all civic offices to be vacant.

Such a recommendation, if made, and if acted upon, could result in the appointment of an
Administrator or a fresh council election.

Whilst the Inquiry would only be making comments, findings or recommendations, these
might be taken up by the Minister or by the Governor and given effect to.

Given this, the Inquiry regarded itself as having a duty to act fairly in accordance with the
principles of administrative law. The Inquiry sought to conduct its proceedings in a
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manner, which afforded natural justice to the Councillors, council’s staff and to members
of the public.

Time was set-aside at the conclusion of the Public Hearings for council, Councillors and
members of the public to reply to matters, which had been raised during the Public
Hearings. Ultimately, no requests for an oral reply were received.

Council, Councillors and members of the public were afforded an additional opportunity
to make further written submissions in reply within two weeks from the conclusion of the
Public Hearings.

During the Public Hearings a number of speakers provided additional material, which
have been treated as submissions.

Additionally, the Inquiry received a large number of written submissions in reply.

In all the Inquiry has received over 574 submissions.

Natural Justice

The powers available to the Inquiry included the power to recommend the dismissal of
the Elected Body. In light of this power it was imperative that procedures were adopted to
ensure that the principles of natural justice be observed.

Whilst not wishing to detail the entirety of the approaches taken to ensure this outcome, it
is appropriate to highlight some of the major aspects embodied in the manner in which
the Inquiry was conducted.

Included in the procedures adopted were:

e The majority of Submissions which were received by the Inquiry were made
available for public viewing at the council’s chambers and Libraries.

e Details which were thought to be inappropriate, were deleted from other
Submissions.

This approach provided opportunity to others to comment on or correct statements made
in the Submissions.

Other procedures included:

e Providing copies of documents to councillors, witnesses and to the council and
seeking comment or clarification

e Conducting the hearings in public

e Allowing members of the public, with leave of the Commissioner, to put
questions to speakers.

A right of reply, both orally at the conclusion of the Hearings, and subsequently in
writing.
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Post Hearing Procedures

The Inquiry has adopted a view that where issues required further clarification following
the conclusion of the Public Hearings it should seek appropriate evidence.

The Inquiry has sought further evidence from the council and from various witnesses.

The Earlier Report

The death of Councillor Bell prompted speculation regarding the future of the council,
particularly whether significant expense should be incurred in a by-election pending the
outcome of the Inquiry.

It is considered appropriate, in those circumstances to bring forward the first report to
determine the future of the council and to avoid further speculation.

Accordingly, when providing that report, it was acknowledged that it would precede a
more lengthy report that would deal with all issues associated with the Terms of
Reference, including those more briefly touched on in the first report.

This report now completes that process.
The Compunctive Powers of the Inquiry
The Royal Commissions Act gives powers to the Inquiry:

e to require evidence to be given on oath or by virtue of an affirmation,

e issue summonses requiring the attendance of witnesses and for the production of
documents,

e inspect documents produced to it,

e to communicate information to law enforcement agencies, such as the ICAC, the
Director of Public Prosecutions, the Attorney General and others, and

e to deal with instances of contempt.

In order to fulfil its role the Inquiry exercised many of these powers, issuing a number of
summonses, calling witnesses to give evidence on oath, inspecting various documents
produced variously by the council, state bodies and departments, individuals and
corporations.

As was indicated in the first report, the Inquiry has written to the ICAC expressing
concerns that certain matters associated with the 2004 elections may constitute corrupt
conduct and within the investigative role of that commission. That reference is still open,
and the Inquiry has forwarded further evidence to ICAC.

The Royal Commissions Act also provides for a number of offences, including:
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e a failure to attend or to produce documents,
e the refusal to be sworn and to give evidence,
e giving false evidence,

e subornation, and

e destruction of documents.

The inquiry is concerned that certain evidence that it received was tainted as a result of
certain actions taken by a group of individuals associated with “Tweed Directions”.
Further, the Inquiry is concerned that there has been a failure to produce documents that
were required by the summonses issued by the Inquiry. Again these actions are associated
with individuals and corporations associated with “Tweed Directions”. Added to this are
concerns that an individual gave false evidence whilst on oath. Again, this individual is
associated with “Tweed Directions”.

In addition to these matters are concerns that council’s legal representative failed to act
appropriately in his dealings with the Inquiry.

These matters are dealt with in this report.

Errata and Corrigenda

At page 292 the First Report incorrectly attributed a donation of $10,000 to Chiltern Hunt
(Australia) Pty Ltd. It did so in the context of that company’s development application at
Terranora Road Terranora.

The subdivision application had attracted the interest of the Inquiry as, for no apparent
reason, the then majority councillors had ignored the recommendations of council’s staff
and provided a number of concessions to the applicant. The reasons for granting these
concessions were not explained, as was pointed out in the first report.

While the earlier report incorrectly attributed a donation from the applicant, the concerns
that were highlighted are entirely relevant to the issues that were being illustrated.

The first Report stated:

The platform of the Balance Team in the 1999-2004 council aimed directly at
developers, and in the period after their election their actions in council clearly
promoted the perceived interests of developers and their proposals. The prima
facie evidence suggests that in many instances they were to promote these
activities with scant or total disregard to the requirements of the EP&A Act, the
Act and to the principles of good governance, such as those enshrined in codes of
conduct, recognition of conflicts of interest and the like (these issues are pursued
in depth in the Inquiry’s second report). Their actions would provide clear signals
to existing and prospective developers.

In the period following the 1999 election, and in the short period between the
2004 and the announcement of this Inquiry, there is prima facie evidence that the
council’s decisions were marked by nepotism and favoritism.
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The first report was in error referring to Chiltern Hunt (Australia) Pty Ltd as having made
a donation to Tweed Directions and this is hereby acknowledged.

While the report may have incorrectly attributed a donation to Chiltern Hunt (Australia)
Pty Ltd the underlying concerns, that the Balance Team candidates, many of whom were
to later become Tweed Directions candidates, had acted with nepotism and favouritism.
Their dealings with the Chiltern Hunt subdivision application is indicative of this
behaviour.
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Dictionary

So far as possible the following definitions contained in the Act, and other Acts
and sources which have been referred to, have been followed

The Act

The EP&A Act

The EP&A Regulations

The Council

The Elected Body

The Corporate Body

The Mayor
The General Manager

Balance Team

Mr Blundell

Coastal Policy

DCP

DEC

DIPNR

The Local Government Act 1993

The Environmental Planning and Assessment Act
1979

The Environmental Planning and Assessment
Regulations 2000

Tweed Shire Council (sometimes referred to as
TSC)

The Councillors

The General Manager and staft of the council, or
where appropriate the functions carried out by the
council.

Councillor Polglase
Council’s current General Manager, Dr Griffin

(also known as “Balanced Team”) a grouping of
candidates who stood for the 1999 elections
supported by Domfor and TCSB

a businessman and property developer operating in
the Tweed Shire and one of the principals of Tweed
Directions

a policy adopted in 1997 that intended to protect the
coastline and beaches for the enjoyment of future
generations and to ensure that coastal development
is balanced, well planned and environmentally
sensitive

a development control plan

the Department of Environment & Conservation
(formerly the National Parks & Wildlife Service)
the Department of Infrastructure Planning &
Natural Resources (formerly PlanningNSW)
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DLWC

Domfor

EIS
L&E Court

LEP

Mr Paul Brinsmead

Mr Madrers

Nor Nor East

Resort Corporation

SALT

Section 94 Plan

SEE

SEPP

SEPP 1

the Department of Land & Water Conservation

Domfor Pty Ltd, a company headed by Mr Bedser,
which was a substantial donor to the Balance Team
campaign

an environmental impact statement
the Land & Environment Court

a local environment plan and in the context of the
council, the Tweed Local Environment Plan 2000

a partner of Hickey Lawyers, a director of Resort
Corporation, and the son of Councillor Robert
Brinsmead

a director of Resort Corporation and the son in law
of Councillor Robert Brinsmead

a mixed commercial, retail and tourist development
being undertaken by Resort corporation at
Kingscliff

Resort Corporation Pty Ltd, a developer operating
in the Tweed Shire. Its directors being Paul
Brinsmead and Peter Madrers

A large development at South Kingscliff being
undertaken by the Ray Group comprising residential
and tourist facilities

a plan adopted under s. 94 of the EP&A Act levying
infrastructure contributions on developments

Statement of Environmental Effects an assessment
of the environmental effects of a proposed
development, accompanying a development
application

a State Environmental Planning Policy
State Environmental Planning Policy No 1 —

Development Standards that allows some discretion
in the application of planning controls
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SEPP 71

Mr Staerk

TCSB

TCV

Tweed Directions

The Tweed Directions Candidates

The Tweed Directions Councillors

State Environmental Planning Policy No. 71 —
Coastal Protection that affected certain types of
development within 1km of the coastline

a public relations manager and one of the principals
of Tweed Directions

Tweed Concerned Small Business Group, a group
formed to secure donations and to campaign for the
“Balance Team” candidates in the 1999 election

Tweed Community Vision, an association formed as
part of the campaign strategy adopted by Tweed
Directions

an association formed to secure donations and to
campaign for the election of certain candidates in
the 2004 elections

Candidates supported by donations provided by
Tweed Directions

The Mayor and Councillors Beck, Bell Brinsmead,
Lawrie & Murray
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SECTION 2

Economic and Social Change in the
Tweed Area and the 2004 Elections
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Economic and Social Change in the
Tweed Area and the 2004 Elections

2.1 Tweed Shire and the Region

2.1.1 The Economy and the Elections

In the First Report of the Inquiry the council elections of 1999 and 2004 were analysed in
terms of the themes developed by rival candidates. Principally through the efforts of Mr
Bedser a fund was organised to support pro-business candidates in the 1999 election.
These candidates won seven of the eleven positions on the council. The pro-development
councillors “put out the welcome mat” to developers who made significant investments,
particularly in tourism ventures. At the 2004 election a fund was created by a group
called Tweed Directions to support pro-business and pro-development candidates. In
contrast to the 1999 fund the primary funding sources were developers and others with
property industry interests (98.4% of the total fund). Again in contrast to 1999 the
majority of the donations came from bodies primarily located outside of the Tweed. A
further difference in 2004 was the size of the pool of funds created, being many multiples
greater than the 1999 pool'. Tweed Directions effectively ran its own team at the 2004
election, choosing the number of “independent” groups that would represent its interests,
selecting the group leaders who would receive funds, and organising and mentoring the
campaigns of the “independent” groups. Tweed Directions also ran a parallel campaign
promoting the values it espoused and attacking candidates who were not part of the
Tweed Directions team. The Tweed Directions’ team won six of the 11 places on council,
the sixth place being gained by a tiny margin.

The Tweed Directions’ campaign extolled the economic benefits that investment and
development had brought to the Tweed since 1999, and sought to frighten voters by
referring to the dangers of going back to “the bad old days”. Tweed Directions
characterised the candidates who were not part of their team as “left-wing rabble-rousers”
and “extreme greens”. Its justification for assembling the largest-ever pool of funds to
fight an election in non-metropolitan New South Wales was that it had brought prosperity
to the Tweed.

The focus of this section is whether or not such claims were justified, and to assess
whether the unique structure of the Tweed Directions campaign allowed for a free and
fair election in Tweed Shire in 2004.

" Owing to apparent irregularities in the Tweed Directions return to the NSW Electoral Funding Authority
the precise size of the pool is not clear: it was between $343,000 (rounded) and $633,000. The irregularities
have been referred to the Independent Commission Against Corruption for investigation.
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2.1.2 Comparative Population and Social Changes

Tweed Shire Council’s population grew by 7431 people between 1999 and 2003
compared to Ballina’s addition of 2308 and Byron’s 1877 people. In relative terms,
however, the growth rates of the three North Coast councils with a coastal zone and a
rural hinterland, were quite similar: 6.59% for Byron, 6.49% for Ballina and 6.69% for
Tweed Shire (Tables 2.1.2.1 and 2.1.2.2).

Table 2.1.2.1
Estimated Residential Populations, Fringe LGA’s of Tweed Shire, 1999 - 2003

Tweed Byron Ballina Lismore Kyogle | Gold Coast
1999 70764 28506 36931 43209 9894 394675
2000 73025 29127 37497 43086 9828 409111
2001 74577, 29689 38159 43064 9817 423719
2002 76158 29990 38852 43030 9770 439374
2003 78195 30383 39239 43015 9666 455986

Source: Australian Bureau of Statistics — National Regional Profiles.

Table 2.1.2.2
Estimated Residential Population Change, Fringe LGA’s of Tweed Shire, 1999 - 2003

Tweed Byron Ballina Lismore Kyogle Gold Coast
1999-2000 2261 621 566 -123 -66 14436
2000-2001 1552 562 662 -22 -11 14608
2001-2002 1581 301 693 -34 -47) 15655
2002-2003 2037 393 387 -15 -104 16612

Source: Source: Australian Bureau of Statistics — National Regional Profiles.

Income statistics published by the Australian Bureau of Statistics are only available for
census years, and are presented as weekly individual and weekly household income in
income groups, each group representing a range of $100 except the top two groupings
where the range is from $1000-1499 and over $1500.

Table 2.1.2.3 shows that median weekly individual income for individuals in Tweed was
the same ($200-$299) in 2001 and 1996. The weekly individual income for Byron was
the same as Tweed Shire’s in both census years. In 2001 Ballina’s rose to the State

average. The median weekly individual income across New South Wales in 1996 was
also $200-$290, but by 2001 this had risen to $300-$399.

Table 2.1.2.3
Median Age and Incomes — Tweed, Byron and Ballina Shires, 1996 and 2001.
Tweed Byron Ballina
| 1996 2001 1996 2001 1996 2001
|Median Age 40 years 46 years| 36 years| 39 years 39 years 41 years
IMedian Weekly Individual Income $200 - $299 $200 - $299 $200 - $299 $200 - $299 $200 - $299 $300 - $399
|Median Weekly Household Income | $300 - $499 $500 - $599 $300 - $499 $500 - $599 $300 - $499 $500 - $599

Source: Australian Bureau of Statistics, 1996 & 2001 Census Data.
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In 1996 13.7% of the Tweed Shire income earners were earning less than $120 per week,
2.6% less than the New South Wales figure of 16.3% for the lowest income group.

By 2001 the Tweed Shire proportion of people in the lowest income group had fallen to
11.4%. The New South Wales proportion was 14.1%, 2.7% higher than Tweed’s.

Clearly the proportion of low-income people in Tweed Shire was lower than the State
figure in 1996 and 2001.

The proportion of earners in the $1000 plus groups in 1996 was 1.9% in Tweed Shire
rising to 4.7% in 2001. The State proportion of people in the highest income brackets was
6.4% in 1996 rising to 13.4% in 2001.

There was a slight improvement in the proportion of people in Tweed Shire in the lowest
income groups between 1996 and 2001, and in both years the proportion in Tweed Shire
was better than for the State as a whole. At the same time the median weekly income of
people in Tweed Shire did not grow in line with shifts at the State level, and the
proportion of high-income earners in Tweed Shire stayed at very low levels.

These data indicate that Tweed Shire was one of the poorer areas of New South Wales
though certainly not amongst the poorest. The age profile of the Tweed population
probably explains much of this. The area has a very large number of aged persons whose
incomes would be expected to be lower than those places where a higher proportion of
the population is in the working age groups. The age structure of Tweed Shire is
discussed below.

Table 2.1.2.4
Weekly Individual Incomes Tweed Shire Council 1996 and 2001

1996 2001
Negative/Nil 2508 2697
$1 - $39 871 725
$40 - $79 1509 1270
$80 - $119 1905 1606
$120 - $159 8966 3632
$160 - $199 7339 8441
$200 - $299 8412 11482
$300 - $399 5560 6742
$400 - $499 4472 5222
$500 - $599 2999 4208
$600 - $699 1670 2655
$700 - $799 1190 1863
$800 - $999 1314 2134
$1000 - $1499 626 1958
$1500 or more 304 662
Not Stated 3091 4249
Overseas Visitors 309 448
TOTAL 53045 59994

Source: Australian Bureau of Statistics, 1996 & 2001 Census Data.
Tweed (A) Parts a & b.
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Figure 2.1.2.1
Weekly Individual Incomes Tweed Shire Council 1996 and 2001

Tweed Shire Council - Weekly Individual Income
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Source: Adapted from Australian Bureau of Statistics, 1996 & 2001 Census Data.
Tweed (A) Parts a & b.

In terms of weekly household income the median group figure for Tweed Shire Council
moved from $300-$499 in 1996 to $500-$599 in 2001. Exactly the same movement was
experienced in Byron and Ballina (Table 2.1.2.3).

Table 2.1.2.5
Age Distributions Tweed, Byron and Ballina Councils 1996 and 2001

Tweed Tweed Byron Byron Ballina Ballina
Age Group 1996 2001 1996 2001 1996 2001
Under 15 17.75 17.2 22.5 20.8 21.0 20.0
15-24 9.1 8.9 11.4 11.1 11.6 11.2
65 + 26.3 27.45 13.7 12.5 19.2 19.3

Source: Australian Bureau of Statistics, 1996 & 2001 Census Data.

In the Tweed, Byron and Ballina areas the number of children fell between 1999 and
2001, with the fall in the proportion of the population aged under 15 years in Tweed
(2.4%) being the largest. The proportion of youths and young adults in the population
also fell in the inter-census period in each of the three Local Government areas. It is
notable that the proportion of people in the 15 to 24 years of age groups is lowest in the
Tweed. In contrast, Tweed has had the largest proportion of aged persons in its
population (of the three councils), and that proportion has grown over time.

Tweed Shire’s population is significantly older than most places in New South Wales. In
1996 the median age of the New South Wales population was 34 years. Tweed Shire’s
median age was 40. In 2001 the median age of the State’s population was 35, whilst
Tweed Shire’s median age had risen to 43.
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In both 1996 and 2001 there were more people aged 15 years and over not in the
workforce in Tweed Shire than there were employed people: 9953 more in 1996 and
9254 more in 2001. A remarkable proportion of Tweed Shire’s population was defined by
the census as being “Not in the Workforce”; that is, they were not numbered as being
either employed or unemployed. This is largely brought about by the age structure of the
population with 51.4% of those not in the workforce in 1996 being aged 65 years and
over. In 2001 the proportion was 49.9%. When those aged between 55 and 64 years and
not in work are added to the over 65’s, the proportions grew to 69.3% in 1996 and to
68.1% in 2001. The data suggests that a large number of people aged 55 to 64 had taken
early retirement with two thirds of the people in that age group in 1996 being classified as
not in work, and 62.8% of the same group similarly classified in 2001.

The unemployment rates of the Tweed Shire workforce were quite high in both 1996 and
2001. The New South Wales figure for unemployment in 1996 was 8.8% whereas that for
Tweed was 15.6%. In the age bracket 15 to 19 years the unemployment level stretched to
24.3%, and was even higher (25.4%) in the 20 to 24 age group.

In 2001 the State’s unemployment rate was 7.2%, whilst Tweed Shire’s was 12.6%
suggesting that Tweed’s rate had slightly improved relatively. Unemployment amongst
young people, however, remained a significant problem, with the level sitting to 20.4%
for the 15 to 19 age group and 22.3% for the 20 to 24 year age group.

Since most of the detailed information concerning the demographic and social/economic
structure of Tweed Shire is confined to census years it is not possible to identify any
changes that might have taken place between 2002 and the present. The official figures
do not allow the Inquiry to form any opinion on whether the pro-development policies of
councils since 1999 have effected a significant improvement in the economic and social
base of Tweed Shire. What is apparent, however, is that the age structure of Tweed Shire,
where persons above 65 represent a disproportionate part of the age pyramid (compared
to other councils) is a fundamental and defining feature. Moreover, it is apparent that the
population of over 65s is growing at a faster rate than in most other places.

Besides the ageing of the population Tweed Shire has faced a number of problems
resulting from the decline of the Shire’s traditional industries (T. 3/03/05 p. 790-791, p.
796-800). Industries such as dairying, sugar and bananas have suffered. There has been
some growth in new agricultural sectors but the decline of the old industries has affected
the land use and settlement pattern of the area, and presented challenges for economic
growth into the future.

PROF DALY: You mentioned pressure on agricultural land and other land in the
shires, from earlier evidence that we got at the hearings there are suggestions that some
of the key agricultural industries are under some stress. Industries, for example, like
dairying, banana growing, sugar. Would you like to comment on what the pressures are
on those industries?

MR BROOKS: Yes.

PROF DALY: Particularly in terms of the land base of them.
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MR BROOKS: Yes. It's quite a contentious issue in the Tweed Shire, the lack of
viability in our rural industries. For a long time now we have had agricultural
protection zonings placed on our sugar cane land, which is basically the flood plain of
the river. It is the best soil we've got in the district. It's flood-prone. There doesn't really
seem to be a problem with anyone with it being declared as agricultural protection.
We've had the same sort of thing put on the Cudgen land. Parts of the Cudgen area, of
course, are good. There are parts of the Cudgen area east of Old Bogangar Road which
have been a very contentious issue and, if  may, I could elaborate there because that's
one of the reasons for dissatisfaction in the rural community and previous councils.

The dairy industry is in decline. We went from something like 1200 dairy farms in the
Tweed and we're down to, I think, less than a dozen now. And that was mostly brought
about by the State Government's failure to allow us access to the Sydney market. That
was the major reason for the demise of the industry. Those that hung in there now, of
course, do have access to the Sydney market. The Federal Government hasn't helped the
dairy industry in their deregulation because it was probably our only stable rural
industry whereby people who were dairy farming knew that if they produced X litres of
milk they knew exactly what their income would be. But under the situation now a lot of
them are barely making their cost of production, so the dairy industry is in decline.

The banana industry has to now rely upon a cyclone in North Queensland wiping out the
Tully area for them to make a significant income from plantations here. They have got
the added problem here that plantations have to be on steep hillsides to get above frost
level, so it's a heck of a lot harder job than in North Queensland where they can grow it
on flat land like this. The traditional industries in the Tweed, yes, are in decline. There
was a $90,000 study commissioned by the Tweed Economic Development Corporation
with Federal money which was done by a panel of independent consultants. It has
identified the problems, but unfortunately it's another expensive document that appears to
have been shelved with - - -

PROF DALY: When was that done?

MR BROOKS: [ think, from memory, it came out about the end of 1983. It was in the
last two or three years that it was completed. So as far as agriculture goes I see that the
future of agriculture in this area is in new small area niche cropping, intensive farming if
there's going to be a future, but the major problem we have is that the planning rules that
are in place are not keeping pace with the modern trends in agriculture. If somebody
came in tomorrow and said, "l want to buy 10 acres of land because I want to grow
hydroponic strawberries" or whatever, that kind of industry, nobody can sell them that
area of land. We're only allowed to sell a minimum of 100 acres, 40 hectares, and that's
a bone of contention with a lot of the farming community. There is just no flexibility in
the planning rules to allow for modern trends in agriculture.

T. 3/3/05 p.790-791

PROF DALY: Okay. Another question. I just want to get the figures right here. You
were talking about the dairy industry - - -
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MR BROOKS: Yes.

PROF DALY: - - - and you quoted the number of dairy farmers at one point in time and
then more recently. Could you just give me those figures again?

MR BROOKS: [t's gone from somewhere around 1200 dairy farms in, like, up to the
'40s and early '50s - that's when the decline started — to down to, I think it is less than a
dozen at the moment, somewhere around 12 left.

PROF DALY: The dozen that's left, does that represent an amalgamation of some of
those other farms? Are they bigger - - -

MR BROOKS: No, mostly it's still farms that were in existence in those days. Some of
them have managed to extend the size of their properties by taking advantage of a
planning process that was in place a few years ago, called concessional allotments.

PROF DALY: Yes.

MR BROOKS: And they were able to buy a neighbouring farm and pay for it by selling
off some concessional allotments. If they hadn't have been able to do that they wouldn't
be in dairy because they have to be able to run, you know, 200 cows now to even make a
living.

PROF DALY: The dairy industry problem in northern New South Wales has affected a
number of regions, the Clarence, Richmond and so forth. Is Tweed worse off than them,
those other regions that have been affected?

MR BROOKS: [ mean, this is only an opinion on - - -
PROF DALY: Just your - - -

MR BROOKS: Yes. Idon't think so, no. I think it's a problem common to the whole
area, yes.

PROF DALY: Following the federal changes to the dairy industry, did the Tweed
industry - the farmers who were still in the business - did they get compensation through
that system?

MR BROOKS: [ think there was small amounts of compensation paid. Maybe not
compensation, but I think there was money offered to assist in some way. But one of the
major bones of contention was that a lot of these farmers had spent tens of thousands of
dollars over the year of acquiring quotas which allowed them to sell a particular number
of litres a milk. And those quotas, because it was a very stable industry, cost a lot of
money. And with this deregulation, those quotas were just wiped, they just disappeared,
and there was no compensation to the farmers for any loss of quota like that. So some of
them lost tens of thousands of dollars.
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PROF DALY: You mentioned a 390,000 study but I think you said that it was done by
the Economic Development - - -

MR BROOKS: The Tweed Economic Development Corporation.

T. 3/3/05 p.796-797

MR BROAD: Can I just take up two things with you. You spoke about a decline in
traditional industries. What are those traditional industries that you refer to?

MR BROOKS: The traditional industries that we had in the Tweed were dairy, beef
cattle - - -

MR BROAD: So agricultural industries?
MR BROOKS: Oh, agricultural industries, yes.

MR BROAD: Yes. But what about the industries that draw support from them, such as,
say - - -

MR BROOKS: Machinery manufacturing industries and - - -
MR BROAD: Well, have you got machinery manufacturing industries?

MR BROOKS: We did have. We used to have a major manufacturer of slashing
equipment. It's gone. We had another major machinery company, not so much for our
local industries but they were involved in building a lot of equipment for the cotton
industry. They've gone. Well, they're the two major ones that I can think of that come to
mind at the moment.

MR BROAD: What about the support? On the drive down to Murwillumbah there
seems to be a cane processing facility; is that operational?

MR BROOKS: Yes, it operates for roughly six months of the year.
MR BROAD: 8o it's seasonal, depending on - - -

MR BROOKS: Yes. The season's finished at the moment. But that's in the process of
setting up a green electricity development, whereby they're going to generate power, a
considerable amount of power, at the sugar mill right through the whole year, using -
instead of burning the sugarcane, cutting it green, using the leaf material. And at this
stage it appears to be if they run out of that, using camphor laurel to supply the boilers to
generate electricity on a year-round basis. And that's actually, I think, in the process of
going through all the DAs at the moment and, you know, it will be another 18 months,
two years, before it's actually up and operating. That's an attempt by the sugar industry
to hedge against variations in sugar prices to give them some extra income.

MR BROAD: Now, you've spoken about the manufacturers of the slashers and the
cotton equipment going out of the Tweed; have other industries come in?
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MR BROOKS: We now have quite a large boat-building industry that's set up in the
Tweed, because I've been told that the Tweed climate is actually the best climate in
Australia for the curing of fibreglass. So we have - I can't tell you the exact number but
it's a significant number, like, four, five or six, or something like that, of new boat-
building industries. And I think there are a few other fibreglass industries that have set
up in the industrial estate. We have, you know, things like ice-cream cone
manufacturing, which is expanding and expanding, supplying virtually the whole east
coast of Australia. You know, all sorts of industries like that. Yes, we have had
replacements, yes.

T. 3/3/05 p.798-800

Agricultural industries that once had defined the economic landscape of Tweed Shire
have shrunk and changed. In 2001 agriculture and associated industries employed just
5.5% of the Shire’s workforce. In 1991 they had employed 8.2%. Despite this relative
loss, those industries had lost only 171 workers, or just 0.7% of the 2001 total workforce
(Table 2.1.2.6).

The major growth industry in the decade to 2001 was the health and community services
sector, which added 90.2% more workers. Given the age and income structures of the
Shire, this is not surprising.

The next two highest growth sectors were construction (43.5 % increase) and property
and business services (45.6% increase). Retailing grew by 33.4% reflecting the level of
population increase and the modest increase in the income base of the area. The tourist
industry, as reflected in the accommodation, café and restaurant sector, grew quite slowly
adding only 10.9% more workers as against an overall increase of 24.9% in the total
workforce over the decade.
Table 2.1.2.6
Tweed Shire Council Employment by Selected Industries

Industry 1991 2001
Agriculture/Fishing 1,475 1,304
Construction 1,522 2,185
Wholesale Trade 826 897
Retail Trade 2,942 4,417
Accommodation/Café/Restaurant 1,868 2,096
Property/Business Services 1,133 2,083
Health/Community Services 1,424 2,708
Culture/Recreation Services 377 626
Personal/Other Services 551 860
Total Number of People 17,942 23,880

Source: Shift Share Analysis of Industry Sectors for Regional Local Government Areas
of New South Wales: University of Queensland 2005

The former Mayor saw the council as playing a significant role in advancing the economy
of Tweed Shire (T. 16/02/05 p. 31-32) through the provision of services and
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infrastructure. In line with the philosophy of the Tweed Directions group the anticipated
growth would rely on property development and tourism to a large extent.

MR BROAD: ... Mayor Polglase, could I ask you to give an indication of what your
vision is _for the Tweed Shire Council?

MAYOR POLGLASE: Yes. The Tweed Shire Council is a Council that has probably
been for many years been at the lower end of the - of the development area, in area of
growth and expectation from within the community, and because of lifestyle and the area
we live in many people wish to move to live in this environment. The Council has a
responsibility to be able to look forward to how to provide adequate services, as regard
infrastructure and community lifestyle, which has the expectations.

Tweed Shire, in the last number of years, has put together what we call a management
plan, which is the Bible of the Council for that year. In that plan it demonstrates how the
Council will look after and fund growth expectations, how we can contribute - get funds
contributed from the development industry to make that growth happen, how we can
respond to community expectations, and one of those main strengths of the Council is that
we do have a very strong community system which has representation from a large and
broad number of community people who have input into the Council's direction, and that
then is put into our management plan, which gives Council a direction which we believe
the community should go.

So Council then looks forward to the next four or five years of how we are going to
deliver those outcomes, and the vision is that because of the ageing population is a
challenge to this Council to deliver those outcomes. There is a youth expectation, but the
biggest expectations that we have in our Council is how to accommodate, to provide
opportunities in the job growth area.

This has been achieved, in my opinion, by Council supporting the tourist aspect of our
area, because that seems to be an area where a lot of people like to come to the Tweed
and enjoy our climate, and enjoy our area. So Council has been very active in promoting
and working towards providing opportunities in those particular areas, which has now
come to fruition after probably four or five years of dedicated work. We are now
achieving those results.

And the vision is that Council in the future has to address those issues, which is the
retiring population, who come here to retire, and also has to address the opportunities
that we can provide for our young people in the area of job growth. That is a challenge,
and I believe that this Council and the previous Council, and other Councils before, have
shouldered that responsibility and moved forward with that. And with that comes
expectations from communities, which are not always going to be delivered, from other
groups who don't agree with some of those ..... but Council has always had a very strong
direction and a very strong focus, and I believe that it has been a benefit to everybody
who has lived in the Tweed.

T. 16/2/05 p.31-32
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Former Councillor Boyd (T. 17/02/05 p. 160-163) presented a different view of both
Tweed Shire’s past and its potential for the future.

MS ANNIS-BROWN: Councillor Boyd, I would just like to start off with the period that
you were mayor. Could you just advise us of the dates during which time you were
mayor of the Council?

CR BOYD: [ became the president of the shire in 1979. This is before the Local
Government Act in 1993. I was president for two years and then I was out for two years
and then I came back in and I subsequently served 16 terms until 1999.

MS ANNIS-BROWN: All right. There is quite a lot of data around that talks about the
way Tweed was during the time that you were mayor, and it basically says that it wasn't
doing so well, and I would just like to talk a little bit about that, and I'm particularly
interested in what policies you had during the time that you were mayor and what was
your vision and what did you hope to achieve?

CR BOYD: Well, I - philosophically, I had a different point of view to some of the
previous speakers, maybe it's because I've lived in the Tweed all my life and I have
always regarded it as being one of the greatest places on Earth. [ have a great love of
the valley, simply because it is as beautiful as it is. It has provided a wonderful way of
life - quality of life for a number of generations of people and I was certainly - strongly of
the view, and still am, that the Tweed doesn't really have to go out with a "for sale" sign
and encourage people to come there, because it is the sort of place that, obviously,

people are naturally attracted to. It has so many attributes that it really is a place that
people would want to come to and to do and establish themselves either as retirees or in
business or whatever.

So I never did see the necessity to put out the so-called welcome mat, because in my
humble opinion, the Tweed was going to develop anyway, as it did, during my term of
office. It has been described here today as the "bad old days", however, I think the
records show that it wasn't stagnating, as has been described, in fact, on an average, |
think we were proving about $100,000,000 worth of development every year for the last
10 years of my term. So I guess my vision was that we should, as a Council, be
endeavouring to place great value and emphasis on the quality of life that we enjoy and,
perhaps, pass that on to other generations and, also, to try and encourage those sort of
industries and development that was, in fact, sustainable.

MS ANNIS-BROWN: So, what sort of policies did you implement or attempt to
implement to achieve that?

CR BOYD: Well, like all mayors, you inevitably have to deal with people who want to
do something in the shire, to develop it or whatever and I've got to say that perhaps |
have a record of not being so encouraging to everybody who walks through my door but
to indicate to them that if they wanted to develop at all, what [ was endeavouring to do
through the Council in that period was to get the best quality that we could encourage
them to do. Obviously, Council always has to deal with development applications. It's
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not a matter for Council really to decide who puts in a development application or the
nature of it. We have to deal, as a matter of law, with what comes into our offices.

Now, if I could just say this, perhaps clarify the point a little. Reference has been made
that most of what was happening during my term of office was just house-building. 1
don't deny that. However, what can any councillor do to not deal with the development
applications that come in. If it is for the development of residential lots, then you have to
deal with that. You can't say, "No, we don't want it" especially in those areas where it's
already been zoned for that purpose.

PROF DALY: Could I ask you if you recall - don't want to go - you've been with the
Council over a very large number of years but if I could go back say, to the second half of
the 1990s, do you recall what the unemployment rate in Tweed was in those years?

CR BOYD: [Idon't, Mr Commissioner. I don't carry those sort of figures in my mind but
1 do know that the employment was in fact low. I'm sorry, there was a high unemployment
as there was, I think, in most of our surrounding areas including the Gold Coast too, 1
might say. It was a period of high unemployment not just in the Tweed. I think that's
been over-emphasised that the Tweed was suffering more than others. I think only
records will show whether that's correct or not. There's been a lot of play made over a
period of time about a lot of things which, when you analyse them, are not as accurate as
they have been portrayed.

PROF DALY: Do you know what the unemployment rate is currently?

CR BOYD: No, it's not a figure I carry in my mind but I know it is much lower than it
was then as it is in the whole of Australia, I believe.

PROF DALY: Are you familiar with the Australian Bureau of Statistics index which
they call the CEFA index which, essentially is an attempt to measure well-being of a local
government area or a region? Are you familiar with that index?

CR BOYD: No, I can't say that I am at the moment. I haven't had occasion to really
look at.

PROF DALY: Would it surprise you to know that around the middle of the 1990s the
CEFA index for Tweed suggested that there were probably a range of problems of
employment, income, those sorts of things. Would that surprise you?

CR BOYD: Not at all.

PROF DALY: And, would it surprise you that that CEFA index now suggests that some

of those problems are not so pronounced? That the CEFA index has improved in terms
of Tweed?

CR BOYD: No, I wouldn't be surprised, Mr Commissioner, because as I said just a
moment ago that I think the whole of Australia is in a much better position nationally so
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far as unemployment is concerned and a much higher percentage of people employed
now than there was in the 1990s.

PROF DALY: So, you would say that back in the second half of the 1990s because you
don't want to go too far back, whatever the unemployment figures or the CEFA index
might have suggested, it was more a product of national - the national economy and that
current figures are a result of changes in the national economy. Are you arguing that?

CR BOYD: Yes, I am, Mr Commissioner. We live beside the Gold Coast and
periodically we see figures of what's happening there and at the time, as I recall, the
unemployment rates were equally as high in the Gold Coast as they were in the Tweed as
they were in Byron and other areas around us. [ believe that unemployment is very much
related to the national economy and it is beyond the scope of local government in many
cases to cure problems of unemployment on its own. Unemployment relates to policies
which are outside of our scope to change whether it be in the Federal scene or the State
scene so whilst there are some things which local government can do to try and fix that
problem, in many cases it's out of our scope to do so.

PROF DALY: Thank you.

MS ANNIS-BROWN: You just mentioned there are some things that local government
can do to fix that problem. What sort of things do you have in - would you be thinking of
when you - - -

CR BOYD: Well, I go back to when I first got into Council in '64, we had some
industries at that time - the timber industry was still quite a large industry at that time -
and the biggest timber mill was really in a position where it couldn't expand. The
problem that we had at that time that there was insufficient land zoned for industrial
purposes. That was of particular interest to me and I took the trouble and the effort to try
and convince Council that it should acquire land for that purpose and it did so and in the
case of Murwillumbah, this is just an isolated case - [ don't wish to belabour it but it's
one which is an example of how, I think, Council can play some part in providing land on
which industry can establish itself and create employment so quite apart from house-
building which we all understand it an employer of people whilst it's being built whether
it's Peppers or whether it's Salt or a house or whatever.

Once it's built that employment in terms of those industries ceases but I think longer-term
employment is created in the secondary industries in our case because I'm a farmer as
well as a councillor and I am fully aware that our farming industries are declining rather
- not surprisingly in the Tweed. It's generally a national situation but I had 20 years in
tourism as well involved as a tourist officer and I worked for the Department of Tourism
in New South Wales for 14 years so I understand the potential for employment in the
tourist industry. ...

T. 17/2/05 p.160-163
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2.2 The Coastal Property Boom

2.2.1 The Position of Tweed

The property boom of the first half decade of the twenty first century was one of the
biggest and most broadly based (in terms of geographic coverage) in Australia’s history.
The area stretching from Ballina in the south to the Sunshine Coast in the north witnessed
substantial development and soaring property prices.

The development of Tweed Shire was seen to lag behind that of other parts of the coastal
stretch of northern New South Wales and south eastern Queensland. The councillors
elected as part of the Balance Team in 1999 were anxious that Tweed Shire should
participate in the development surge that was taking place along other parts of the coast.
A great deal of land had been zoned for development many years before, so there was a
ready supply of land if the Council chose to allow its development. Since tourism had
been a prominent stimulus to development along the coastal areas of south-east
Queensland and the North Coast of New South Wales, it was logical to expect that Tweed
Shire with its beaches and distinctive natural environment would become part of the
expansion of tourism. The Balance Team’s win in the 1999 election enabled a tourism-
led development phase to begin (T. 18/02/05 p. 243-245).

PROF DALY: ... The themes which I was mentioning really refer to what's happened in
Tweed in the last four or five years in terms of its growth and the factors which have
stimulated that growth. The suggestions have been made that the growth in the area -
economic growth and population growth and so on - have been primarily stimulated by
two things, one is an increase in the level of development, that is, property development
throughout the area, and, secondly, growth of tourism. Would you agree with that

synopsis of - - -
CR BRINSMEAD: The second part, Mr Commissioner, was tourism?

PROF DALY: Yes, the first part was property development in general and then tourism
as a particular aspect of all that.

CR BRINSMEAD: Generally, yes. Iwould only qualify it by saying that the rate of pure
residential development hasn't risen, it may have even declined somewhat since the years
of the '90s. But if you look at the statistics the developments that have progressed since
1999 have contained a larger quantity of business and business related developments and
tourism development and so on.

PROF DALY: The role of the Council in relation to that, how would you describe the
Council's role?

CR BRINSMEAD: Since 1999, the Council role in that has been very considerable.

The Council in 1999, that was called the balance team, ran on a platform of getting the
Tweed moving. There were some big development projects down on the Tweed coast that
had been stalled for over 25 years. That's a long time. Its platform was to open the door
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of the Tweed to business and some economic growth and to work to achieve a change of
culture in the Council that was more investment friendly. Not that it advocated - we ever
advocated - an anything goes free for all policy because the fact is that the Council, after
1999, didn't re-zone and didn't have to re-zone any land.

It was all re-zoned for development. It had been sitting there for year after year. It was
mainly due to open the door and to proceed with those things that had been held up for
many years, and, particularly, if you related to tourism - and I've been a tourist
entrepreneur in - related to - my farming activities - what the Tweed lacked in the tourist
industry - it's been up till now the tourism industry has been very small and ineffectual in
many respects because it was a tourism industry that had to rely to the greatest extent on
day-trippers from the Gold Coast.

Now, it's well known to those who do the number crunching in tourism that day-tripping -
the day-tripping industry - cannot support a solid tourism industry. What was needed on
the Tweed was the creation of a tourism/accommodation infrastructure. Now, we'd
talked about that for years and really believe - because I've been involved in the tourism
business going back a number of years - what is happening with South Kingscliff now on
the former sand mining site probably should have happened 20 years ago, but what was
needed was the creation of this first time - to create the Tweed as a destination, a solid
tourism/accommodation infrastructure. If I may just make one statement. It said,
someone has sort of coined it by saying where the tourists roost gets the economic boost.

PROF DALY: So you'd link a lot of what has been described as strong growth and
prosperity primarily to this growth of tourist infrastructure. Am I reading you right?

CR BRINSMEAD: Yes. It's not just in tourism. Other things are happening too, but
tourism is sort of at the, you know, the coal face where it is. I don't discount what
Councillor Boyd said, the considerable influence of the economic climate of the nation,
the influence of the Federal Government, you can't rule that out but at the end of the day
development takes place - development has to take place at a local government level.
You have to get the runs on the board and you have to create jobs - any jobs that are
created will have to be created at local government level.

Might I just add that I think we're only beginning to see the benefits now. The real
benefits are starting to come on stream and we will see more of the work that's been done
in the last few years.

PROF DALY: Can I just go back to something you said earlier in your comments? And
that is that there was no need to re-zone land, the land was actually zoned - - -

CR BRINSMEAD: That's right.

PROF DALY: - - - into which this new development went. How sustainable is that into
the future? Is there still a lot of land zoned that - - -

CR BRINSMEAD: Yes, there is by and large, Mr Commissioner. Well, this is a credit to
the former Council in re-zoning land for the future except for - there may be a few
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exceptions, but, basically, the land has already been re-zoned. What we need for our
growth has already been factored in and re-zoned and it's there to keep us going for the
next 20 years at least. We need to re-zone. There's no pressure to re-zone a lot of land
for population growth.

T. 18/2/5 p.243-245

It would appear that a large number of developers operating along the NSW North Coast
and in south east Queensland made very substantial profits in recent years. According to
Business Review Weekly’, Feb. 3-9 2005: “in just four years, more than 20 property
developers, financiers and investors, riding a wave of strong demand and surging prices,
have amassed huge private fortunes, some in the hundreds of millions of dollars™.

In the same article one of the leading developers stated that he “had never seen the
economy awash with so much money as there is now”. One of the most prominent
developers on the Gold Coast and in Tweed Shire observed that “you would have had to
be silly not to make money”.

Naturally the developers wanted the bonanza to continue, but there have been signs that
places like the Gold Coast might not offer the same opportunities in the future as they had
done in the past. In the growth years 2001-2005 the population of southeast Queensland
from the New South Wales border to Noosa had grown at a rate of 85,000 people per
year. Some estimates suggested that a further one million people might seek to locate in
the region over the next 25 years. A plan for south-eats Queensland launched by the
Planning Minister in November 2005 determined that 80% of the 22,420 square
kilometres of the region would be protected from urban development. The plan aimed to
push new arrivals away from the coastal areas. North of Brisbane one council had placed
a population growth cap on its area. In Byron the first Greens Mayor was elected at the
2004 election and adopted a more measured policy towards further development in the
area. As well, the Gold Coast was beginning to consider the limitations on growth that its
water resources imposed.

In this context of doubt about the future opportunities along the North Coast-South-east
Queensland coast Tweed Shire appeared to purr with opportunities. A substantial amount
of land was long zoned for development, the natural environment was one of the most
diverse and attractive, and the council that was in place from 1999-2004 had shown itself
to be keen to promote new development in the Tweed. In such circumstances it is not
surprising that developers and others in the property industry would be willing to fund the
Tweed Directions program with the intention of keeping the control of the council in pro-
development hands.

Tweed’s growth during the boom years of 2001-2004 was relatively modest (Figure
2.2.1.1) but its potential growth appeared to be substantial. The Tweed Directions’ group
was determined that the potential for growth would be realised.

* John Stensholt and James Thomson “The Sun Kings” p. 32- 39.
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Table 2.2.2.1

Estimated Population change Fringe LGA’s of Tweed 1999 — 2003.
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2.2.2 Tweed Shire Housing Market

In contrast to the Gold Coast the residential structure of Tweed Shire has been principally
made up of separate houses. In 1996 this made up 70.2% of the total housing stock, a
figure that grew to 71.6% by 2001. Other North Coast councils had a similar pattern:
82.4% of residences in Byron in 2001 were separate houses, as was 75.2% of the Ballina
stock. The number of separate houses grew by 13.4% in Tweed Shire between 1996 and
2004, compared to 9.7% and 8.7% growth in Byron and Ballina (Table 2.2.2.1).

Townhouses were the second largest dwelling type in Tweed Shire in 2001 with 12.7% of
the stock, down from 12.9% in 1996. In Byron townhouses constituted 6.6% of the
residential stock in 2001, and in Ballina 12.9%.

It is clear that the housing profile of Tweed Shire has been made up of single or double
storied dwellings, as is the case with other North Coast areas. Many of the disputes over
property issues in Tweed Shire in the past three years have been associated with the
development of higher residential buildings. Units in 2001 represented 8.9% of the
housing stock in Tweed Shire. In Byron units made up 4.9% of the stock, and in Ballina
in 2001 7.2%. The proportion of 3 storey units in Tweed Shire in 2001 was 2.3% of the
stock, down from 2.7% in 1996. In Byron 3 storey units made up 1% of the residential
stock, and in Ballina just 0.6%. Units above 3 storeys were rare in Tweed Shire in 2001
(1.1% of the stock), and even rarer in Byron (0.1%) and Ballina (0.3%).

One thing that does set Tweed Shire apart from the other North Coast councils is the
number of caravan parks (36), a number of which provide permanent accommodation. In
2001 these made up 5.7% of Tweed Shire’s residential stock. In the same year caravans
in Byron made up 3.5% of the stock, and in Ballina 0.3%.
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Table 2.2.2.1

Tweed/Byron/Ballina Shires — Dwelling Structure (Number of Persons).

Tweed Byron Ballina
1996 2001 Difference 1996 2001 Difference 1996 2001 | Difference

Separate House 45459 51551 6092 21219 2053 24992 27159 2167
Semi-detached, Row or Terrace House, Townhouse etc with:

One Storey 5558 6569 1011 745 150] 2413] 2885 472

Two or more Storeys 2756 2584 -172 494 465 1400, 1730 330
Flat, Unit or Apartment

In a One or Two Storey Block 3024 3956 932 1326 1095 -231 2304 2287 -17]

In a Three Storey Block 1745 1623 -122] 165| 267 102 281 202 -79

In a Four or More Storey Block 466 793 327| 34 29 -5 23 98 75

Attached to a House 246 201 -45| 114 132
Other Dwelling

Caravan, Cabin, Houseboat 4169 4104 -65 1063 994 -69 1417|1252 -165|

Improvised Home, Tent, Sleepers Out 164 80 -84 115 69 -40| 88| 46 -42|

House or Flat attached to a Shop, Office, etc 345 335 -10 188] 262 74 178] 158| -20)
Not Stated 787 228 -559 586 258 -328 512 124 -388]
TOTAL 64719 72024 7305 26049 28228 2179, 33740 36111 2371

Source: Adapted from Australian Bureau of Statistics.

The median price of houses in the North Coast areas fluctuated in the 1990s. In the
Tweed area prices dropped from 1995 to 1997 before beginning a steady increase through
to 2001 (Table 2.2.2.2 and Figure 2.2.2.1). The median house price in 2001 was
$180,000, up from $118,000 in 1993.

The rate of increase of unit prices slowed from 1997, enlarging the gap between house
and unit prices. In 2001 the median unit price was $140,000, whereas it had been

$118,000 in 1993.

Land price levels did not increase very much until 1999. In 1993 the median price for a
residential lot was $65,000. By 1997 it had reached $74,000 where it remained in 1998.
By 2001 it had reached $93,000.

Table 2.2.2.2

Tweed Local Government Area — Real Estate Prices (Median Prices).

1993 1994 1995 1996 1997 1998 1999 2000 2001
Units 118000 | 130000 | 124950 | 124900 | 130000 | 125000 | 123500 | 135000 | 140000
Houses | 136500 | 142000 | 140000 | 137000 | 146000 | 153000 | 159000 | 165500 | 180000
Land 65000 68000 68000 70000 74000 74000 78000 90000 93000
Source: Real Estate Institute of New South Wales — Real Estate Yearbooks.
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Figure 2.2.2.1

Tweed Local Government Area — Real Estate Prices (Median Prices).
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Throughout much of the 1990s Byron Bay and Ballina outstripped the Tweed area in
terms of house and unit prices. From 1993 to 2001 house prices in Byron Bay increased
by 84.1% (Table 2.2.2.3 and Figure 2.2.2.2). Unit prices in Byron Bay grew by 64.5%

(Table 2.2.2.4 and Figure 2.2.2.3).

Table 2.2.2.3

Tweed Region — Price Performance (Median Price) for Houses

Post Code Suburb 1993 1994 1995 1996 1997 1998 1999 2000 2001
2485 Tweed Heads 151000 | 154500 | 148900 | 142000 | 148000 | 157500 | 168000 | 161900 | 170000
2484 Murwillumbah 102500 | 108000 | 115000 | 106000 | 110000 | 104000 | 115500 | 119500 | 123500
2486 Banora Point 150000 | 150000 | 152250 | 145000 | 155000 | 157500 | 165000 | 168995 | 185000
2487 Kingscliff 146000 | 158500 | 150000 | 156000 | 165000 | 178000 | 205500 | 209000 | 230000
2488 Bogangar 126250 | 127500 | 146000 | 136750 | 135500 | 148500 | 147000 | 164000 | 185250
2489 Pottsville Beach | 140000 | 145000 | 150000 | 144000 | 157450 | 165000 | 165250 | 179500 | 202500
2481 Byron Bay 166750 | 185000 | 181000 | 175000 | 188000 | 190000 | 220500 | 269500 | 307000
2478 Ballina 165000 | 170000 | 171000 | 175000 | 180000 | 189250 | 188500 | 190000 | 218500

I Tweed LGA 136500 | 142000 | 140000 | 137000 | 146000 | 153000 | 159000 | 165500 | 180000
Source: Real Estate Institute of New South Wales — Real Estate Yearbooks.
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Figure 2.2.2.2

Tweed Region — Price Performance (Median Price) for Houses
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Tweed Region — Price Performance (Median Price) for Residential Units.

Table 2.2.2.4

Post

Code Suburb 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001
2485 Tweed Heads | 115000 | 121000 | 110000 | 111000 | 113500 | 110000 | 107000 | 121000 | 124000
2484 |Murwillumbah | 108500 | 92500 | 70000 | 82000 | 92000 | 98000 | 116000 | 92500 | 99500
2486 Banora Point | 119600 | 145000 | 127250 | 125900 | 139900 | 135000 | 130000 | 145000 | 136000
2487 [Kingscliff 123500 | 124500 | 130000 | 134000 | 132000 | 137500 | 140000 | 142750 | 155000
2488 |Bogangar 122750 | 128000 | 124750 | 126000 | 118625 | 116000 | 114000 | 123750 | 136750
2489  |Pottsville Beach | 115000 | 94250 | 107500 | 104000 | 101000 | 115500 | 115500 | 131250 | 126000
2481 Byron Bay 136750 | 151668 | 148750 | 147000 | 160000 | 160000 | 165000 | 192000 | 225000
2478 |Ballina 132500 | 140000 | 144250 | 142500 | 145000 | 152500 | 150000 | 160000 | 160000

I Tweed LGA 118000 | 130000 | 124950 | 124900 | 130000 | 125000 | 123500 | 135000 | 140000

Source: Real Estate Institute of New South Wales — Real Estate Yearbooks.
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Figure 2.2.2.3

Tweed Region — Price Performance (Median Price) for Residential Units.
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House prices in Kingscliff (57.5% increase 1993 to 2001), Bogangar (46.7% increase),
and Pottsville Beach (44.6% increase) represented the parts of Tweed where housing
prices began to accelerate in the 1990s. They were each on the coast, so the market began
to focus on the Tweed coast progressively through the 1990s. Unit prices in Tweed were
much slower to move upwards. Kingscliff with a 25.5% increase from 1993 to 2001 had
the biggest increase.

For most of the 1990s residential land prices between the Tweed and Byron Bay and
Ballina were not greatly different, and there was not much differentiation in prices
between different parts of the Tweed. Then from 1999 residential property values
exploded in Kingscliff, outstripping price increases in both Byron Bay and Ballina. The
price of residential land in Kingscliff grew by 185.5% from 1993 to 2001, whilst the price
of land in Ballina grew by 62.2% in the same period, and that of Byron Bay by 116.2%.
From 1999 on Kingscliff land prices grew at a rate ten times faster than in Byron Bay or
Ballina (Table 2.2.2.5 and figure 2.2.2.4). Suddenly, with the new council in place in
1999, the Tweed coast attracted strong interest in the property market.
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Table 2.2.2.5

Tweed Region — Price Performance (Median Price) for Land.

Post Code Suburb 1993 1994 1995 1996 1997 1998 1999 2000 2001
2485 [Tweed Heads 67000 | 74000 | 72000 | 77000 | 73000 | 116250 | 79000 | 75000 | 74250
2484  Murwillumbah 67500 | 63000 | 65250 | 69000 | 72500 | 70000 | 75000 | 69000 | 72000
2486  Banora Point 65000 | 65000 | 67500 | 70000 | 74000 | 75000 | 79000 | 88000 | 83500
2487  [Kingscliff 79500 | 79500 | 80000 | 80500 | 85000 | 72500 | 89000 | 196000 | 227000
2488  |Bogangar 55000 | 59000 | 65000 | 61000 | 69000
2489  |Pottsville Beach | 65000 | 74000 | 65000 | 55000 | 62000 | 67000 | 69500 | 75000 | 88000
2481  Byron Bay 68000 | 70750 | 69975 | 68000 | 72750 | 86000 | 128500 | 132000 | 147000
2478  Ballina 74000 | 78750 | 85000 | 91000 | 87000 | 85000 | 103000 | 110000 | 120000

weed LGA 65000 | 68000 | 68000 | 70000 | 74000 | 74000 | 78000 | 90000 | 93000

Source: Real Estate Institute of New South Wales — Real Estate Yearbooks.

Figure 2.2.2.4

Tweed Region — Price Performance (Median Price) for Land.
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In terms of buildings (both residential and non-residential) in Tweed Shire the value of
construction dropped in 1999 and 2000 (Table 2.2.2.6 and Figure 2.2.2.5). From 2001
residential building values rose on a steep curve.
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Table 2.2.2.6

Tweed Shire — Building Approvals.

1999 2000 2001 2002 2003
Total Residential Building ($m) 1121 70.4 521 101.3 152.3
Total Non-Residential Building ($m) 18.8 15.2 29.9 54.9 51.2
Total Building($m) 130.9 85.6 82.1 156.1 203.6

Source: Australian Bureau of Statistics, National Regional Profile, Tweed (A) Local
Government Area.

Figure 2.2.2.5

Tweed Shire - Total Value of Building.
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Development applications rolled in, in 1999 ahead of the jump in property value
increases in 2001. In 1999 and 2000 a total of $12.683 million of development
applications to the council for projects above $1 million (Table 2.2.2.7, Figures 2.2.2.6
and 2.2.2.7). From 1999 to November 2004 a total of $931.710 million of development
applications with an individual project value greater $1 million were made to Tweed
Shire Council. The average per year of all such development applications was $33.543
million, and the average per project was $4.930 million. The peak year in terms of the
average per project was 2001 with $7.702 million per project. The yearly average for all
project development applications was $155.285 million. The peak year for applications
was 2002 when the total value reached $275.531 million.
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Table 2.2.2.7

Development Applications over $1,000,000 — Total & Average Annual Estimated Costs.

1999 2000 2001 2002 2003 2004 TOTAL
Yearly
Average $6,581,111.11|$6,101,470.59 | $7,702,333.33 | $5,298,673.08 | $4,036,393.76 | $3,823,260.87 | $33,543,242.74
Yearly Total $59,230,000 | $103,725,000 | $115,535,000 | $275,531,000 | $201,819,688 | $175,870,000 |$931,710,688.00

Source: Adapted from Tweed Shire Council data.

Figure 2.2.2.6

Development Applications over $1,000,000 — Average Annual Estimated Costs.
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Figure 2.2.2.7

Development Applications over $1,000,000 — Total Annual Estimated Costs.
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The approval times for so many large projects was remarkably fast. 39% of these projects
were approved within 40 days, and a further 23% were approved between 40 and 90 days.
Only 38% of the approvals for major projects took longer (Table 2.2.2.8 and Figure
2.2.2.8).
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Table 2.2.2.8

Tweed Development Applications over $1,000,000 — Days until Approval.

Period of Days |Number of Cases
1-9 17
10 -19 26
20 -29 14
30 -39 17
40 - 49 7
50 - 59 10
60 - 69 13
70 -79 12
80 - 89 10
90 - 99 8
100 - 109 7
110 - 119 5
120 - 129 4
130 - 139 5
140 - 149 1
150 - 159 4
160 - 169 5
170 - 179 4
180 - 189 1
190 - 199 0
200 - 249 6
250 - 299 5
300 - 349 2
350 - 399 2
400 - 449 2
450 - 500 0
500 + over 1
Unknown 1
TOTAL 189
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Figure 2.2.2.8

Tweed Development Applications over $1,000,000 — Days until Approval.
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The surge of development activity created a great deal of reaction from the community,
especially on the Tweed coast. The community reaction (Section 4) lay behind the
turbulent election campaign in 2004, and stimulated the creation of the Tweed Directions

group.

The reaction appears to have developed around two factors. First, many people in the
coastal villages felt that the level and type of development threatened their life styles and
the amenity of their built environments and the concern for its impact on the natural
environment.

The second effect has been the impact of increasing property values on housing
affordability in the Tweed. Dr. Stephen Kelly of the Southern Cross University’s Centre
for Enterprise Development and Research has conducted a research project assessing
Housing Affordability in the Tweed Shire. The Inquiry acquired a draft of the report
dated 31 January 2005.

Dr. Kelly identified housing affordability as a significant and increasing problem in the
Tweed Shire. People on low incomes were finding it harder to enter the housing market
in the Tweed. There appeared to be a significant displacement of low income earners as a
result of a proportional and numerical growth in investors in the housing market. He
identified the problem of an ageing population as related to the emergent problems of
affordability.
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2.3  Tourism and the Tweed

2.3.1 Tourism and the Economy

It is not surprising that both of the pro-business councils in the Tweed (1999-2004, 2004-
2005) viewed tourism as a significant industry for promoting economic growth in the
region. The fact that tourism dominated the successful economy of the Gold Coast
provided powerful evidence to many decision-makers. There was a recognition that the
Tweed region would not replicate the high-rise development pattern of the Gold Coast.
The Tweed would aim to develop a tourism industry on a scale that was commensurate
with its natural environment and the desire of many in the community that Tweed should
not follow the Gold Coast pattern. The evidence before the Inquiry suggests that
councillors who were dubbed pro-development, and councillors who were sometimes
referred to as “pro-community”, were equally aware of the potential of the tourism
industry. The arguments arose over the where and when and how new tourist
developments would be put in place.

Various local politicians placed their faith in tourism as a prime generator of economic
growth, despite the fact that through the mid-1990s tourism had a patchy record in the

Tweed.

In that period Tweed Shire outnumbered each of the other New South Wales North Coast
councils in terms of visitor numbers and the number of nights spent in the region (Table
2.3.1.1 and Figures 2.3.1.1, 2.3.1.2, 2.3.1.3), although the numbers varies significantly
year by year. In 1994-95 the number of visitors to the Tweed and the number of visitor
nights spent there fell in 1995-96 and in 1996-97. Byron attracted more visitors than
Tweed relative to the resident populations of the two Shires. In Byron expenditure by
tourists grew through each of the mid-1990s years in Byron but fluctuated up and down

in the Tweed.

Table 2.3.1.1

North Coast Regions — Visitor Trends 1994 - 1997.

Expenditure
Visits ('000) Nights ('000) ($million)
Region 94/95 95/96 96/97 94/95 95/96 96/97 94/95 95/96 96/97
Tweed (A) 697, 645 664 2492 2193 2481 157 143 165
Ballina (A) 446 406 429 1429 1239 1386 92 83 95
Byron (A) 512 542 526 1811 1842 1902 112 117 124
Casino (A) 74 71 84 277 240 323 18 16 22
Kyogle (A) 78 64 86 329 290 357, 22 19 24
Lismore (A) 302 263 270 1136 912 1089 75 63 76
Richmond River (A) 113 85 113 467 378 462 29 25 30
TOTAL | 2222 2077 2174 7940] 7094] 8001 505 466 537,
Source: Tourism New South Wales.
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Figure 2.3.1.1

Estimated Number of Visits for the Upper Coast Region, 1994 - 1997.

Estimated Number of Visits for the Upper Coast Region
800
700 [ -
S 600 —e—Tueed (A)
e 500 | =@==Rallina (A)
i) C=—= el Byron (A)
] 400 - e Casino (A)
> 300 - e =@ Kyogle (A)
200 =@ ismore (A)
100 4 P— — e==@==Richmond River (A)
0 .
94/95 95/96 96/97
Year
Source: Adapted from Tourism New South Wales.
Figure 2.3.1.2
Estimated Expenditure for the Upper Coast Region, 1994 - 1997.
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Figure 2.3.1.3

Estimated Number of Nights for the Upper Coast Region, 1994 - 1997.
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The Gold Coast’s record in promoting tourism no doubt influenced those who promoted
Tweed’s potential for building an effective tourist industry itself. In the mid-1990s it has
been estimated” that tourism contributed over $1.2 billion to the Gold Coast’s gross
regional product. $608 million of that came from interstate visitors and $447 million from
international visitors, the two groups making up 88.9% of tourism’s contribution. The
largest single sector within the tourism industry was accommodation, cafes and
restaurants with a $202 million contribution to gross regional product. Other main
contributors were retail trade ($193 million), property services ($164 million), and
recreation and entertainment services ($130 million). It was estimated that 25,057 jobs
were linked, directly and indirectly, to tourism activity.

The report that supplied these data was commissioned by the Gold Coast City Council in
2002. The data used were for 1996-97 because data from the 2001 census were not
available at the time of writing the report.

The Mayor of Gold Coast City Council in 2002 (Gary Baildon) in releasing the Gold
Coast Economic Development Strategy stated that he expected that tourism would remain
the principal industry of the Gold Coast for many years to come. He also observed that
“Gold Coast tourism faces significant challenges and opportunities®”. Despite its success
based on tourism, the Gold Coast had begun to worry about the sustainability of the
industry.

In their 2002 report West and Bayne indicated that “the current relatively narrow
economic base (of the Gold Coast), of which tourism is a vital part, will need to be

’ G. West and B. Bayne The Economic Impacts of Tourism on the Gold Coast (Brisbane: Cooperative
Research Centre for Sustainable Tourism, p.xii)
* Gold Coast Economic Development Strategy, 2002, p.7.
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expanded in order to meet the needs, dreams and aspirations of a rapidly growing
population and the increasing visitor markets”.

In a decade tourism move from being a relatively insignificant part of Australia’s
international economy to becoming one of the major sources of earnings. The Gold Coast
played a role in this. In 2002 the Gold Coast was receiving more than 4 million visitors a
year (Tweed was received 429,000 in the same year). West and Bayne (p.2) noted:
“There is, however, some concern that during much of the 1980s and 1990s the Gold
Coast’s domestic tourism visits grew at less than half the average annual growth rate for
Australia”.

In 2004 the Australian Government issued a White Paper entitled A Medium to Long
Term Strategy for Tourism. The White Paper observed that: “Tourism is growing in
importance as an economic driver both globally and in Australia. It is of particular
importance to regional development. The Australian tourism industry has enjoyed steady
high growth rates over the 1990s. Several shocks since 2001 have put this growth at risk”

(p. ix).

The White Paper (p. xvi) stated that tourism contributed 4.5% to Australia’s gross
domestic product in 2001-2002, generated over $17 billion in export earnings, and was
directly responsible for employing around 550,000 people, and indirectly another
397,000.

The evidence of the importance of tourism at the Australian level and at the Gold Coast
level shows that it is an industry with a capacity to generate substantial income and jobs.
At both levels, however, there were warning signs that the growth of the industry was
facing several challenges in the early years of the century. This was when tourism was
being extolled as one of the chief hopes for the future Tweed economy.

The available information on the recent history of tourism in the Tweed (Table 2.3.1.2,
Figures 2.3.1.4, 2.3.1.5, 2.3.1.6) shows that the industry has had a fluctuating history
between 1998 and 2002, with the average annual change in visitor numbers averaging
only 1%, and standing only marginally higher in 2002 than they were in 1998. Day trips,
which had been a staple of the tourism industry in the Tweed, fell from 877,000 in 1998
to 580,000 in 2002.

Table 2.3.1.2

Tweed Shire — Visitor Trends, 1998 — 2002.

1998 1999 2000 2001 2002 |Av. Annual Change|
Visitors 414,000 403,000 399,000, 542,000 429,000 1%
INights 1,390,000 1,570,000] 1,272,000 2,284,000| 1,700,000 5%
Day Trips 877,000 770,000 739,000 638,000 580,000 -10%
/Average Stay 3.36 3.9 3.19 4.21 3.96 4%

Source: Adapted from TACTIC & Tourism New South Wales.
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Figure 2.3.14
Tweed Shire — Visitor Trends, 1998 — 2002.
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Figure 2.3.1.5
Tweed Shire — Average Stays, 1998 — 2002.
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Figure 2.3.1.6

Tweed Shire — Average Annual Change, 1998 —2002.
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A paper by Terry Watson, the chief of the Tweed and Coolangatta Tourism Inc
(TACTIC), called Creating the Future (April 2004), directed attention to the challenges
facing the Tweed’s tourism future. The paper states that: “History has shown in many
destinations that fixing problems caused by tourism growth after they have arisen is
expensive, time consuming and ‘creates wide divisions within the community. Whilst the
Tweed has not reached this point, there are clear early warning signs within parts of the
Shire and significant decisions to be made. Byron Shire to our immediate south provides
a clear indication of how such problems manifest themselves, within a relatively short
time frame, if tourism is left to manage itself” (p.3).

Tweed Shire Council was the main funder of TACTIC, and the message of the paper is
clear (later repeated at the Public Hearings). The message that it sent was that it was up to
the council to take the responsibility, and the funding, of a strategy that would propel the
Tweed’s tourism industry into the future.

MR WATSON: [t works in - in terms of - I've quite often described the relationship we
have with Council as kind of equivalent to them throwing money over the fence and
saying, "Go and do something with tourism." And in terms of governance, it's very, very
strong, reporting kind of mechanisms. We report to - we provide regular reports to
Council on our activities. We acquit all of the funds that they give us, so we give them
our annual budgets, all of those kind of things, and then we present quarterly to the
executive management team and we present quarterly-ish to Council itself. So, yes, that's
kind of how, I guess, the relationship works. In terms of how we actually sit down
together and have a strategic approach to tourism in the Tweed, we don't.

T. 18/3/05 p. 1695

One side of the tourism debate, Watson points out (p.3), is “characterised by dangerous
and simplistic mantra that tourism creates jobs and is therefore a good thing”. The
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problem with tourism without a strategy, according to Watson is that day-by-day
decisions are made that combine to produce a long-term tourism result, usually without
public awareness or scrutiny.

The various aspects of the development scene in the Tweed between 1999 and 2005
(discussed in Section 3), and the reactions and interactions between the Council and the
community (Section 4) suggest that the Council accepted the importance and the
inevitability of tourism but without an overall strategy, and without an effective means of
communicating and engaging the whole community.

Watson (p. 4) argued that “the Tweed is in an enviable, yet somewhat confusing stage of
its tourism history. The Shire’s tourism future is dynamic, but not focussed and has not
yet been written. It is however increasingly facing a situation where it will be written for
it...Over the next two years the Tweed will be transformed as a destination with an
expected doubling of accommodation in beds in the Shire. Similar transformations in
other destinations have resulted in substantial economic turmoil over many months”. The
community reactions to some large scale developments in the Shire (Sections 3 and 4)
indicate that the turmoil had already begun as Watson was writing his paper. The Council
faced a serious governance problem: the management of growth, which it believed was
vital for the Shire’s future, and the negative reactions to that growth by some sections of
the community. The evidence shows that the Council failed in this regard. A very
particular example of this failure occurred with the Beach development at Cabarita where
the pro-development councillors and the General Manager adopted a bellicose and
intransigent attitude to public disquiet about aspects of the development and the potential
sale of council land to the developer (Section 4).

The stock of tourist accommodation in the Shire at the end of 2003 (Watson, p.6) was
1,205 tourism rooms and between 200 to 300 rooms in cabins at caravan parks. 70% of
the visitors stayed in the caravan parks leaving 30%, or 130,000 visitors per annum, in
the purpose-built tourist accommodation. Many of the tourism operators were financially
marginal, Watson claimed (p. 6). By the end of 2005 Watson estimated (p.7) that there
would be an additional 1,226 tourism rooms available, and that would require a doubling
of the number of visitors if all the rooms were to be occupied. This raised a serious risk of
intra-Tweed competition arising from high levels of new accommodation, particularly
along the coast, which could lead to cannibalisation of existing businesses by new
product (Watson p. 11). This is one aspect of the economic turmoil that Watson warned
about in his paper.

The relevance of all of this to the Council, and to the Inquiry, is twofold.

First, the Council is the major backer of TACTIC, the group that is responsible for
promoting the tourist industry in the Shire. TACTIC’s revenue in 2004 was $525,000,
50.48% of which was supplied by the Council (Watson p. 31). Previously the Council had
supplied around 70% of the funds. Although the Council’s financial role diminished as
external income sources grew (retail products, travel commissions etc) it was still the
major single force shaping the structure of the tourist industry in the Shire. The Council
had taken on a major responsibility for the promotion of the tourist industry. This
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presented a substantial governance challenge in a community divided over issues of
development and the growth of tourism.

Second, the Council had adopted a strategy whereby the product that would provide the
basis for growth of tourism was dependent on receiving the Council’s approval and
backing. The Council, with its advocacy of tourism, was still bound to make decisions
that took account of the views of the whole community. Its level of advocacy of
development and tourism was such that it needed to convince the community that it was
making decisions free of bias. The increased scale of the new tourist developments meant
that the Council began to deal with development proposals that were much larger than
those with whom they had previously encountered, and with major proponents of
development coming from outside of the Tweed, armed with both resources and
experience much greater than encountered by the Council in the past. All of this draws
attention to each of the first three Terms of Reference of the Inquiry: whether the elected
representatives have adequately, appropriately and reasonably carried out their
responsibilities in the best interests of all ratepayers and residents, in an environment free
from conflicts of interest; the appropriateness of the procedures and processes adopted by
the Council in relation to its environmental planning responsibilities, including the
processing of development applications, particularly those of a significant nature; and the
appropriateness of the relationships between the elected representatives and proponents
of development.

2.3.2 Sustainable Tourism

The Council adopted an aggressive policy of promoting tourism, and the developments
associated with tourism. The Inquiry has not sought to make a judgement on whether the
Council’s policies were, or were not, appropriate for promoting the economic and social
well-being of the Shire. It does have a duty, however, to consider whether the elected
representatives have adequately, appropriately and reasonably carried out their
responsibilities in the best interests of all ratepayers and residents. Given the central role
of tourism in the Council’s plans, the Inquiry considered two aspects of the potential
impacts of tourism on the “best interests of all ratepayers and residents”.

The first is the impact of tourism and new residential developments (many of which were
partly focussed on tourism, see Section 3) on the affordability of housing, and the
viability of existing tourism businesses. Both of these aspects have been noted earlier in
this Section.

A number of tourist units recently built in the Tweed have been subsequently sold as
residential units (Section 3). Because of the character and quality of these buildings they
but some upward pressure on prices. More significant have been the developments that
combine large tourism complexes (such as Outrigger and Peppers) with new high quality,
but also high priced, residential houses. This inevitably puts upward pressure on prices.
There are 36 caravan parks in the Tweed which provide cheap accommodation for a
number of retired people. A number of these parks are located on beach or river fronts
and occupy highly valued land. Inevitably in the future there will be pressure on these
sites to be redeveloped for tourism or residential purposes. This will also put further
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upward pressure on property prices. The combination of all these factors presents a real
challenge of housing affordability into the future.

The second aspect is the impact of tourism on the employment base of the Shire. This
aspect has been loudly promoted by proponents of tourism who argue that the industry
provides a best chance opportunity to overcome the Shire’s employment problems. . It
has been used as a rationale for allowing and promoting developments that have been
opposed by large sectors of the community because they have been seen to destroy key
aspects of the amenity and natural environment of some places.

The evidence is clear that tourism is a major industry, and that it has been a significant
force in promoting economic growth in regional areas. The Gold Coast has been a
powerful example of this. Yet tourism is well known to provide limited opportunities for
many of the workers within the industry. The major issued raised in relation to this are
casualisation of the workforce, limited career opportunities, and low wages. As shown in
2.3.1 by the work of West and Bayne the Accommodation, Cafes and Restaurant sector of
the tourist industry in the Gold Coast has been both biggest and fastest growing sector of
the industry. West and Bayne (p. 2) also pointed out the downside of this. They singled
out the low wage rates for employees in the Accommodation, Cafes and Restaurant
sectors as being of particular concern. The 2001 census showed that this sector in the
Tweed was both relatively small and slow growing. If the tourism sector in the Tweed
were to grow at the rate expected by its proponents then the Accommodation, Cafes and
Restaurants sector would be anticipated to grow strongly, and become a major element of
the employment base of the Tweed. In this context it was appropriate for the Inquiry to
explore whether the issues of casual and part-time work, career opportunities, and low
wages had been considered by those shaping the strategy of elevating tourism to a central
position in the future growth of the Tweed.

At the Public Hearings Ms. Annis-Brown and Mr Broad raised some of these issues. (T.
17/02/05 p. 152-153; T. 2/03/05 p. 746-748; T. 4/03/05 p. 923-925; T. 4/03/05 p. 956-
958; T. 9/03/05 p. 1055-1056).

MS ANNIS-BROWN:  And, 1'd just like to talk about how that actually would assist that
goal, if you like, of assisting young people getting jobs and developing the shire.

CR BECK: Well, firstly, when are all these tourist resorts are being built? We have
actually run out of builders and plumbers and roof fixers and all of this, in the area so
the employment has been boosted in an incredible manner. So, that's given employment
and when these big developers started their developments, they made a pledge that they
would take on apprentices which was really good because it meant that we are training
young people so that - for the future.

So, that also, once the developments have been completed, it takes a very big amount of
service people to service them, not only with the lawns, the - there's just - all of the things
that go with everyday living and tourism - people like to be waited on so there's a lot of
people needed for employment so that has really boosted our employment figures. You've
only got to look at them to see what's happened in the last few years.
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MS ANNIS-BROWN: [ guess the other thing too is that with tourism development
generally it creates a lot of short-term and casual jobs so I'm just wondering whether
that's actually sustainable in the long term, those jobs that have been created?

CR BECK: No, I don't think it's just short-term jobs because you'll have the same
people employed all the time. I just saw in the Gold Coast Bulletin this morning a young
man who's been 15 years at the one place - it's a tourism resort - and he's been there for
15 years so - he does the garden so that's not casual at all.

MS ANNIS-BROWN:  So, you wouldn't agree that tourism is generally a seasonal sort
of thing and there may not be long-term career options in that sort of industry?

CR BECK: [ think there are long-term career options especially in big developments
like Salt where they have convention centres and this type of thing.

MR BROAD: You spoke about waitresses or waiters, is there a problem that really that
sort of work is only for a few hours a day, that there's only limited hours that you work.
You might work over the lunch time rush, you might work in the evening associated with
the dinner rush and it's not a full-time employment in the sense that one - - -

CR BECK: [t may suit people. A lot of people like that type of part-time work so they
can fit in with their families so I don't knock any type of employment at all. Any
employment to me is good employment.

MR BROAD: [I'm not asking you that. What I'm saying is, it is a relatively limited form
of employment and relatively low paid.

CR BECK: Well, they probably could be relatively low paid but, let's face it, there's a
lot of people who - we aren't all brain surgeons and - - -

T. 17/2/05 p. 152-153

MS ANNIS-BROWN: During the inquiry we've been hearing a substantial amount of
evidence given with respect to tourist development and the fact that, you know, the
councillors have said, "We need it to keep the economy going and get it going", in fact.
Just interesting, it appears that the statement that you've made and given your local
knowledge with businesses - - -

MR PENHALIGON: [¢'s different.

MS ANNIS-BROWN: - - - appears to contradict that.

MR PENHALIGON: ¢ does.

MS ANNIS-BROWN:  So - - -

MR PENHALIGON: [ would suggest the tourist trade is purely cream on the cake, icing

on the cake. And if you don't have the day to day people trading there who are all locals
with some sort of spending power, you just cannot survive. Impossible.
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MS ANNIS-BROWN: [In your view, is that belief being put forward to council in an
effort to ensure that there are more - or there is more security with respect to spending
habits and jobs being created?

MR PENHALIGON: [ really don't know if that issue's been put to council, because I
wonder what council could do about it.

MS ANNIS-BROWN: Does your association, for example, put that argument forward?

MR PENHALIGON: Our association could have an input there, yes. They could make
those matters more - council more aware of those matters. You see, it's a matter of
developing long term people who are going to live here and work here, not these floaties
in for a weekend from Brisbane or up from Sydney for a week. And most of those people
fly in, eat out for a few days, and go home. They are not the people who

constantly spend in your shop every day.

So we need to develop long term permanent people here, like the family unit, with good
housing and permanent jobs. And not just visit the Tweed - even though we live here, like
my family. We've lived here for 24 years, but they spend 90 per cent of their time up the
Coast for work and education. It's up and down, up and down, every day. Because it's
not here to sustain them and that's the problem with Tweed. It has to develop these
things to sustain people. And that's why I supported a forward looking council because
we desperately need that permanent sustained ongoing environment here. For business
and for education and for jobs.

MS ANNIS-BROWN: Do you believe the council is achieving that, given the amount of
tourist development that is occurring in the shire?

MR PENHALIGON: Well, I don't believe that the tourist is the answer. It's nice, but I
don't believe it's the answer. It's - as I said before, it's the cream on the cake. We need
the permanent positions.

T. 2/3/05 p.746-748

MS ANNIS-BROWN: A/l right, thank you. Mr Wylie, if I could just talk to you, and
this matter, sort of, moves on from that. You make a statement, and just bear with me
while I find it, this is on page 6 of your submission. You talk about job creation and
developments, and you state:

In particular that all developments these days include local job creation as a major
reason for local community support. The Tweed Shire Council also uses job creation as
a major reason for supporting development applications.

Could you perhaps just elaborate on that comment.
MR WYLIE: Well, you know, that's what we heard at a lot of the public meetings that

we've attended, is that this development is good for the area because it does create jobs,
and 1'd asked a couple of times, well, to people like, say - David Boyd was one in
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particular. "Do we ever keep a record of how many jobs that are claimed to be created,
and how many jobs are actually created for something that seemed to be such an
important part of under-pinning so many DAs," yet from what I could establish it was
never measured, and that always, to me, seemed to be just a little out of whack.

I had a business background. If you were going to create 300 jobs, or sell 3300 million,
at the end of the year, somebody wanted to know how did you go, and we'd always hear
that as a community, this job or this project will create blah, blah, but yet there never
seemed to be any measure of it, and from a business background, I always - just made me
feel a bit uncomfortable.

MS ANNIS-BROWN: We heard earlier this morning from a developer's perspective, if
you like, that clearly they're always having to take into account market forces in
determining the supply and demand issues, whether those buildings are in fact going to
be tenanted or visited by people, so I suppose in the same respect there should be some
measure, I suppose, as to whether people are going to want to come to these
developments and thereby creating those jobs, and it's just interesting that you say there
appears to be no measure of that from council's perspective.

MR WYLIE: At least from what I was able to assess. There may well be, but [ was
never able to figure it out, and I think that, you know, we were at the Salt meeting that
was referred to previously, and a lot of these numbers do get bandied about, and I heard
one - somebody there say, "But let's look at the quality of the jobs", and, you know, "do
you want - all our kids have picked up beer glasses and scrubbed pots and pans and
worked in restaurants", and whilst it is a job, it's not a job in terms of creating careers
for many. It's a good sort of a drifter's part-time job when you're at uni, etcetera.

MS ANNIS-BROWN: 4nd I was going to come to that. I would appear that many
tourist job generally don't have those longer term career options. And in fact even though
there's a certain amount of construction employment arising, once the building has been
developed, what happens after that, I suppose?

MR WYLIE: Yes, exactly. I mean, our kids have done it, and we see where it fits, and
we wouldn't want to deny anybody else's kids. But let's not kid ourselves that we're
creating, you know, fantastic career paths for young people. You know, there would be
some through hotel management, etcetera. And we're certainly aware of the construction
job creation, because where we live, you know, the traffic noise is just - [

mean, we moved here because we thought it was a lovely quiet little village. But frankly,
since Salt has been approved - you know, we live one block from the - one house from
McPhail Avenue, and I can tell you, every morning now from 5.30 through until about §-
ish, it's just a darn speedway.

We get traffic and guys on motorbikes. And I know they're out earning a quid, but they're
flying down there. And then of an afternoon it's the same thing when they're heading out.
There was no provision made for them to get, you know, into Salt in a better way other
than head south and come in through Casuarina and then come back through all the
roundabouts. And if I was working there, I wouldn't do that either. [

don't blame them.
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1 just say that, you know, there was never a better access way as part of whatever this
master plan was, that we could see to get people in there. And goodness knows what is
going to happen when all these hotel rooms are occupied and all these houses are up
there. You know, it will be worse than where it was in Sydney where we lived.

MS ANNIS-BROWN: Okay. All right, thank you very much.

T. 4/3/05 p. 923-925

MS ANNIS-BROWN: Mr Waters, you just spoke about tourism being the way to go,
basically, in the future, and rural business on the decline. You also state that:

Tourism provides huge growth and great opportunities for employment.

We've had statements made to us that tourism is, in fact, mostly made up of short term
and casual positions, no long term career opportunities. I mean, what would you say to
something like that?

MR WATERS: No. It may have been in the past. With the current developments, like
Salt and Casuarina, particularly, Outrigger and the Peppers Resort, there's literally
hundreds and hundreds of full-time jobs there. There's certainly career opportunities
with the organisations that are involved there. No, I don't think that any rational person
would say that it's only casual. [ mean, certainly part time and casual is a big part of,
you know, the tourism employment. That's right across a lot of industries these days,
though. I think part-time work growth has increase in Australia

dramatically.

MS ANNIS-BROWN: Are you aware of any statistics that have been produced with
respect to these hundreds of full-time jobs that you have mentioned? Where are you
getting your information from?

MR [sic. WATERS]: From the operators of those businesses, particularly Outrigger,
for instance, I have heard their employment figures - but also the predictions from the
developers of the Peppers Five Star Resort. And there's no doubt that that again will
have, again, literally hundreds of full time employees. And, again, that's only two
specifically. There is obviously more.

MR BROAD: Is there any in the same sort of size that are envisaged to Peppers and
Outrigger?

MR [sic. WATERS]: Not quite that size. There will be employment opportunities at the
smaller resort-style developments such as the old Cabarita Beach pub site there. There's
a development going in there that's quite significant. There's no doubt that there will be
substantial economic benefits from a development like that. I think in Tweed Heads as
well with the Twin Towns Resorts and Twin Towns Towers there; they definitely provide
substantial full-time employment and career opportunities for those that are prepared to
put in the hard yards, I would imagine.
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MS ANNIS-BROWN: Just to finish off, you mentioned that youth unemployment has
been quite high as a percentage. Would you agree that the reduction in unemployment
generally is a result of national movements rather than local development or things like
that?

MR [sic. WATERS]: We probably haven't enjoyed the reduction in national trends as
much as other parts of the country such as the capital cities. We are starting to now. [
don't know the current figures but I am fairly confident that there is a bit better
opportunity, particularly with these developments starting to be completed. Again, I will
mention Outrigger. It's only half-open, I believe, but when it's fully open and when
Peppers is open at the end of the year, that's when we will see more opportunities for the
youth.

But I am fairly sure that there's a reduction in youth unemployment. But, again, it has
taken a while to happen and we're just starting to see the fruits of some of the work that
has been done and I think the national trends have been trending lower now for quite
some years. I mean, I often hear our federal politicians talking of, you know, the figures
and I think our unemployment figure is down to around 5 per cent now and that's the
lowest in some 30 years. There's no way that our local unemployment is down to 5 per
cent. I think it's probably around 9 per cent.

MS ANNIS-BROWN: But it was never as low as national figures to start with?

MR [sic. WATERS]: Nowhere near it. In fact it was probably one of the worst in the
Country.

MS ANNIS-BROWN: So, relatively speaking, you have moved down with national
trends, have you not?

MR [sic. WATERS]: Relatively, I guess, but it's only of late that we have, you know,
started to see some better improvements. It wasn't just the national trend.

MS ANNIS-BROWN: All right. Thank you.

T. 4/3/05 p. 956-958

MS ANNIS-BROWN: If'we could just go to another issue that was raised in that
matter, and that was the issue of jobs that were to be created by the development. We've
heard, during the inquiry, quite a lot of evidence, and several speakers have mentioned it,
with respect to their concern that, clearly, you know, they hope this job is creating jobs,
and that is certainly an issue on Council's mind, from what we can gather. In particular,
I'll take you to an article where the developer quoted - was quote as saying that:

More than 80 construction jobs and around 150 ongoing jobs, mostly in retailing, are
expected to be created by the proposed 20 million Enterprise shopping complex at South
Tweed.

If I could just now take you to the actual development proposal that was submitted on
behalf of the developer - and it specifically talks about jobs in this way:
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1t is anticipated that up to 20 full-time ...(reads)... the light industry users of the building.

Now, this application was submitted in December 2003. With that information provided,
1 suspect that's the information upon which Council ultimately based its decision, and
here we have the developer in February 2004 quoting, now, not 20 full-time jobs, but 150
ongoing jobs. There seems to be a slight discrepancy there between the figures.

MS WRIGHT: ¢t does seem to be. I think Mr Blundell had a lot on his mind during that
period of the election, so he might have got that information incorrect. But what
concerned me was, the mayor at the time who, even through the process of the election
period, where all the councillors were vacated - they were dismissed, if you like - the
mayor stayed on in his caretaker capacity. He was the only person who had the ability to
be able to call that development up for consideration and scrutiny by councillors. He
chose not to do it.

1t slipped through the radar, I guess, and that surprised me, given that the mayor is so
pro-jobs, that the DA is saying one thing, the developer is saying another. The DA is
representing an industrial development. The mayor, himself, and the developer, in the
media, are referring to it as retail, making comparisons to a very large retail complex on
the Gold Coast, referring to retail jobs, and really, misrepresenting what was being
presented to Council. Council staff could only assess the information that was presented
in front of them. So Council officers have done the best they could through that process.
So, yes, it's quite odd that that has managed to slip through the radar.

T. 9/3/05 p.1055-1056

Mr Robert Brinsmead, a councillor on both the 1999-2004 and the 2004-2005 councils,
wrote to the Inquiry (letter dated 6/02/05) attacking the line of the Inquiry’s questioning
concerning the tourism industry. He claimed to be appalled by this.

> This Submission in Reply was emailed to the Inquiry on 6 March 2005. Since Mr Brinsmead is objecting
to evidence given on 17 February 2005, it is assumed that the date written on the letter was a clerical error
and should be 6 March 2005.
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The Office of the Commissioner,
Public Inquiry Tweed Shire Council
Locked Bag A5045, South Sydney NSW 2135.

6/2/2005

Dear Professor Daly:
Re Demeaning the Tourism Industry on Account of Low-Paid Jobs

On several occasions during the Inquiry, questions have been put to various speakers that
indicate a biased and demeaning view about the kind of employment generated by the
tourism industry in general and Salt in particular. The lead questions put by Mr. Broad
and Ms Brown would surely send a shudder through the spine of any Tourism Minister or
CEO of any tourism authority throughout Australia. Many of the comments put to the
Inquiry (including the remarks coming from the Bench) fly in the face of the enormous
educational effort undertaken by our tourism authorities and bodies throughout Australia.

I refer, by way of example, to the 2004 White Paper on tourism put out by the Federal
Government, to the ABS data on tourism, and perhaps above all to the Cooperative
Research Centre in Sustainable Tourism. The CRC has been called “the world’s leading
scientific institution managing and delivering research to support the sustainability of
travel and tourism.” This non-profit organization is sponsored by the Federal
Government, the State governments and by the leading Universities throughout Australia.
The dedicated scholars behind the CRC would be appalled by the comments made at this
Inquiry, including the biased questions coming from the Commission itself.

[ should not have to remind Mr. Broad and Ms Brown that Tourism is now up there
rivaling Mining and Agriculture as Australia’s leading export earner — and at a time when
the current import/export deficit needs its main export performers to shine. Tourism
employs 6% of the Australian workforce, it contributes $73 billion in expenditure per
annum, and it contributes more than 11% of the nation’s export earnings.

To speak of the tourism industry or tourism employment, as this Inquiry has repeatedly
done, in terms of a focus on low paid jobs (making beds and washing pots!) is failing to
appreciate how this service industry sustains just as many sophisticated industries and

Jabs ps agriculture or mining. To be specific, the CRC based at Griffith Universily,
which has one of the best research teams in Australia, did an independent study and
rcport on Salt. The study projectzd that the Salt tourism development (just 72 hectares —
the size one Tweed tarm) would contribute $50M p.a. to the Tweed’s economy. Compare
that to about 550M for the combined agncultural input of the Tweed, Sakt will alsc
cmploy about as many people as the combined agricultural industry of Lhe Tweed. Surely
it has to be apparent thal this $80 million annual economic output must take in a lot more
than making beds, washing pots and Ms. Brown’s focus on seasunal or purt time johs!
Yes, T am appalled, Mr. Commissioner.

Tweed Shire Council Public Inquiry Second Report

72




1he tourism jurisdictions throughouot Australia now spend an enormous effor: 1o educate
the whole commumity about the importance of tourism to the economy. The Norihern
Terrrilory has the slogan, *Tourism is everybody's business.” Mawbe that is the reason
its tourism bodies are among the best performers in Australia. A recent Ausiralin-wide
conflerence in Sydney was told how the NSW tourism bodics are the wotst performers in
Australia and need a massive educational shake-up. Perhaps this educational shake-up
needs ta start with this Commission of Inquiry! I refer vou to the Griffith University-
based CRC studies being done by Dr. Guy West an the Economie lmpacls of Tourism on
the Gold Coast. Studies such as these should put an énd to comments which demean
lourizmo oo aveounl ol low-paid jobs, Such comments/questions misapprehend the
dynamics of the tourism industry from beginning to end.

Yours sincercly,

Rohert ID. Bringmead
Tweed Shire Councillor

Submission in Reply 008

Mr Brinsmead created and operated Tropical Fruit World, a major tourist attraction in the
Shire. His son and son-in-law are major developers of tourist product in the Tweed. Mr
Brinsmead has been a vocal and consistent promoter of the tourism policies adopted by
the Council. He is a friend of Mr Ray, a major tourism developer in the Tweed including
the SALT development. Mr Brinsmead’s ire was directed at the Inquiry’s seeking
evidence on issues such as casualisation of the workforce, career paths, and wage levels.
Mr Brinsmead might be seen to be defending his own interests and those of his family
and friends in attacking the Inquiry. The reasons for the Inquiry’s line of questioning are
set out above. There is no doubt that it was appropriate and related to the Terms of
Reference of the Inquiry.

MR RAY: Well, I have known Cr Brinsmead for a long time and I consider him to be a
friend. I have respect of what he tries to do for this place. [ don't necessarily always
agree with the way he goes about it but I certainly have empathy for his determination for
certain outcomes. It was with Cr Brinsmead that 1 first discussed the idea of a smart
economic community and I suppose if Cr Brinsmead has at any time championed our
position both corporate and personal in this place, it comes from the fact that we are
fellow travellers in that regard. He also has the same view about tourism being important
in the short term as an industry which can provide some early solutions to the economic
and social problems.

T. 24/2/05 p. 515

Tweed Shire Council Public Inquiry Second Report 73




2.4 Electoral Issues

2.4.1 Political Donations in the 2004 Local Government Elections

In the 1999 and 2004 elections for Tweed Shire Council a number of candidates espoused
a pro-business and pro-development platform. These candidates when they formed a
majority in the Council in both 1999 and 2004, soon put in place policy directions aimed
at encouraging investment and development in the Shire.

It is clear from the evidence before the Inquiry that the majority groups in both councils
(1999 and 2004) genuinely believed that their policies were necessary to promote
economic development in the Shire. In both elections, however, the pro-development
candidates received substantial funding from bodies that would gain substantially from
the adoption of such policies. In the 1999 election the Balance Team group of candidates
were supported by a fund created by a Mr Bedser, and supported by some 300 local
business people (see the First Report for details). In the 2004 election an incorporated
group called Tweed Directions established a fund to support pro-development candidates.

There were some significant differences between the funding pools established for the
two elections.

First, the donors to the 2004 fund almost entirely came from bodies or individuals in the
property industry. The largest donors were bodies located outside the Shire. The donors
could anticipate handsome commercial benefits if a pro-development council were
elected.

Second, the size of the funding pool grew enormously, indicating that the donors
regarded their investments in the candidates as some kind of insurance policy for their
existing or future investments in the Shire.

Third, a sophisticated organisational structure was put in place, and by a number of
people with expertise in election campaigning who were recruited from outside of the
Shire. The narrow victory gained by the Tweed Directions team in the 2004 election was
seen as justifying the large expenditure made by Tweed Directions.

There was a fourth, and most important, difference between the organisational structures
of the funding pools in 1999 and 2004. This was Tweed Directions’ overseeing of all the
important aspects of the candidates’ campaigns, and the establishment of a parallel
campaign by Tweed Directions that cost more in total than the amount of money they
donated to the individual campaigns of the candidates. In reality, Tweed Directions
became a de facto political Party. It decided on how many groups would represent the
party in the elections and who would head these groups. It was also responsible for
having the candidates from each of its groups falsely represent themselves to the
community as genuine independents. Tweed Directions candidates wilfully misled the
electorate and perverted the democratic process. It was this amalgam of facts that led to
the recommendation in the First Report that all civic offices be declared vacant.
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The actions of Tweed Directions raise a number of serious issues for Local Government
elections.

Tweed Directions demonstrated that any group that wished for a council that would give
priority to issues important to the group, and that would frame policies and make
decisions that supported the “aspirations of the group, could engineer that outcome. The
secret was to create a war chest so large that it would enable the group to swamp any
opposition in terms of media exposure, and large enough to entice pliant candidates to
stand for the group’s causes. Alongside money, Tweed Directions’ showed the benefits of
sophisticated campaigning techniques developed in Federal and State elections. To win
an election in this manner required the services of non-local professionals. The “package”
containing all of these things could only work when the machinery of the campaign
governed and directed all who were paid to stand on behalf of the group. It was in this
sense that Tweed Directions acted as a de facto political party. Its basic platform was
never really enunciated, largely because its focus was so narrow. It wanted a council that
would attend to the broad needs and philosophies of proponents of development. The
local, so proudly proclaimed by the Local Government sector, became secondary in the
sense that the bulk of the funds contributed to Tweed Directions were sourced outside the
Shire. These external donors paid their money to obtain a regime that would, in a general
sense, protect and enhance their considerable investments and their more considerable
profits to be made in the Tweed.

Developers and other groups with interests in property contribute to both State and
Federal elections. The difference with Local Government elections is that the elected
representatives are responsible for the plans that make various types of development
possible, they are personally responsible for the operation of the development application
system, and they have the authority to approve or deny consent to development projects.
Developments always carry some level of commercial risk. The most critical, most
fundamental, commercial risk revolves around whether the project will be allowed to
proceed. Councillors have it in their power to make that decision. They also have it in
their power to set the conditions of approval, and the cost structure of a project may be
significantly affected by these conditions. Councillors have it in their power to assist
developers in their quest for profits in the most fundamental way.

The scale and importance of the Tweed Directions’ experiment in directly linking
developers’ interests to Local Government elections needs to be assessed in relation to
the funding arrangements for other councils in the 2004 election. A sample of 14 councils
was chosen, and their electoral declarations to the NSW Election Funding Authority were
analysed. The councils were selected to provide something of a cross-section of New
South Wales councils, according to size and location. The councils analysed were:
Ashfield, Auburn, Blacktown, Burwood, Eurobodalla, Gosford, Great Lakes, Lake
Macquarie, Nambucca, Penrith, Port Stephens, Shoalhaven, Wingecarribee and
Wollondilly.

A similar exercise was reported in the First Report. The four councils that were compared
with Tweed in that report were Ballina, Byron, Coffs Harbour, and Hastings, councils
with a number of similarities to Tweed. The results, described in the First Report, showed
that the scale and character of the Tweed election funding base was demonstrably
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different to those councils. The extended analysis of the 14 councils considered here
attempts to place Tweed in a more general council context.

Table 2.4.1.1 provides some background to the levels of contributions made to the
various councils by detailing the number of voters in the 2004 election. Tweed with
45,629 voters sits about the middle of the 14 sample councils in terms of number of
voters. Some of the councils have voter numbers much larger than Tweed: Gosford had
more than twice the number of voters, and Blacktown more than three times as many.
None had levels of contributions as large as those in Tweed.

Table 2.4.1.1
Number of Voters — Sample Councils 2004.

Council Grand total

Ashfield Council

East Ward 4459

North Ward 5074

North/East Ward 5452

South Ward 5265
Auburn Council

First Ward 12999

Second Ward 15012
Blacktown Council

First Ward 28996

Second Ward 28242

Third Ward 25569

Fourth Ward 27507

Fifth Ward 24802
Burwood Council 15713
Eurobodalla Council 21322
Gosford Council 90656
Great Lakes Council 21117
Lake Macquarie Council

East Ward 40080

North Ward 36926

West Ward 38268
Nambucca Council N/A
Penrith Council

East Ward 32315

North Ward 30976

South Ward 32241
Port Stephens Council

Central Ward 12109

East Ward 11744

West Ward 11701
Shoalhaven Council

First Ward 17586

Second Ward 17412

Third Ward 18457
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Tweed Council 45629
Wingecarribee Council 25114
Wollondilly Council
A Ward N/A
B Ward 7295
C Ward N/A

Source: New South Wales State Electoral Office.

The average total of the contributions made to the 14 councils in 2004 was $62,209.96.
This was close to the total of contributions made to candidates for the Tweed Shire
Council election in 1999, but this was to expand greatly in 2004. In the Tweed Shire
Council election in 2004 the size of the contributions was at least five and a half times
larger than in 1999.

Of thel4 councils surveyed Blacktown, Eurobodalla and Wingcarribee were marginally
above the group average with Gosford, Lake Macquarie and Shoalhaven having
contributions totals much larger than the average of the 14 councils. Lake Macquarie had
contributions totalling $191,763.08, the highest total of the 14 councils, but the total of
the Tweed contributions was 1.8 times larger than Lake Macquarie’s. The voter numbers
in Lake Macquarie were two and a half times larger than the number of voters in Tweed
Shire (Table 2.4.1.2 and Figure 2.4.1.1)

Table 2.4.1.2
Contributions Received — 2004 Elections.
Contribution
Council Received
IAshfield $4,005.00
Auburn $53,551.95
Blacktown $70,150.00
Burwood $59,311.00
Eurobodalla $77,628.32
Gosford $128,433.50
Great Lakes $7,039.00
Lake Macquarie $191,763.08
Nambucca $7,607.70
Penrith $61,763.75
Port Stephens $33,780.47|
Shoalhaven $108,486.00
Wingecarribee $66,364.65
Wollondilly $1,055.00
TOTAL $870,939.42
/Average/Council $62,209.96

Source: New South Wales Election Funding Authority.
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Figure 2.4.1.1

Contributions Received — 2004 Elections.

Total Political Contributions Received

$250,000.00
I
>~ $200,000.00 +
4
©  $150,000.00 +
5
£ $100,000.00
]
S  $50,000.00 +
(&)
$0.00 -
2 E § 3 2 T § 2§ g 2 g5 g 2
2 3 T O @ x ] = 3
T2 2 8 3 8 3832 5 & £ % OB
< ) =] S 0] % 248 E o Q o ] =
= o e 3 g I} 17} e} @ <}
om La 5 b4 E ﬁ E) =
o S
Council

Source: Adapted from New South Wales Election Funding Authority.

The average expenditure of the 14 councils was 1.7 times larger than the total of
contributions made to candidates (Table 2.4.1.3 and Figure 2.4.1.2). Eleven of the 14
councils had expenditure levels greatly higher than the levels of contributions.
Expenditure in Ashfield was 20 times greater than contributions and in Wollondilly
expenditure was 40 times greater. In just three of the 14 councils contributions made up
the substantial base of expenditure by candidates. In Eurobodalla contributions were
97.5% of expenditure, in Lake Macquarie 90.6%, and in Shoalhaven 76.8%. These
figures suggest that in the majority of councils candidates are funded by their own money
or by fund raising exercises (dinners, raffles and the like). What occurred in the Tweed
Shire election, and in Eurobodalla, Lake Macquarie and Shoalhaven, was exceptional.
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Table 2.4.1.3

Total Expenses Incurred — 2004 Elections.

Council Expenses Incurred
Ashfield $80,992.12
Auburn $151,505.70
Blacktown $145,677.96
Burwood $96,922.77
Eurobodalla $79,909.78
Gosford $138,613.23
Great Lakes $62,778.42
Lake Macquarie $211,788.90
Nambucca $20,989.06
Penrith $139,315.71
Port Stephens $85,303.01
Shoalhaven $142,422.70
\Wingecarribee $106,604.90
\Wollondilly $40,736.42
TOTAL $1,503,560.68
/Average/Council $107,397.19

Source: New South Wales Election Funding Authority.

Figure 2.4.1.2
Total Expenses Incurred — 2004 Elections.
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Third Party declarations have to be made when donors make contributions of $1000 to
groups or $1500 to registered political parties. Table 2.4.1.4 and Figure 2.4.1.3 show that
these large donations made up the major part of total contributions to candidates in
Blacktown, Burwood, Eurobodalla, Gosford, Lake Macquarie, Penrith, Port Stephens,
Shoalhaven, and Tweed.
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Total Amount or Value of Contributions — 2004 Elections.

Table 2.4.1.4

Council Total amount or value of contribution
Ashfield $1,500.00
Auburn $2,500.00
Blacktown $67,000.00
Burwood $30,982.00
Eurobodalla $47,500.00
Gosford $93,855.80
Great Lakes $0.00
Lake Macquarie $121,392.58
Nambucca $300.00
Penrith $47,600.31
Port Stephens $30,075.77
Shoalhaven $85,100.00
Tweed $178,377.00
Wingecarribee $22,939.45
Wollondilly $1,000.00
TOTAL $730,122.91
Average/Council $52,151.63

Source: New South Wales Election Funding Authority.

Total Amount or Value of Contributions — 2004 Elections.

Figure 2.4.1.3
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Table 2.4.1.5 and Figure 2.4.1.4 distribute the source of contributions to candidates into
three groups: donations made by individuals, those made by unincorporated organisations
(including registered political parties), and corporations. Corporations donated 65% of
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the total and unincorporated organisations 22%. Individual donors contributed only 13%.
Donations by corporations were substantial in Eurobodalla (83% of total contributions),
Gosford (66% of the total), Lake Macquarie (54% of the total) and Shoalhaven (93% of
the total). In the Tweed election 98% of the total contributions came from corporations
(overwhelmingly Tweed Directions). Figure 2.4.1.4 starkly shows just how exceptional
the influence of Tweed Directions on the Tweed election actually was.

Table 2.4.1.5

Total Electoral Contributions by Source — 2004 Elections.

Amount or value of contribution
by class of contributor

Council Person ($) | Unincorporated Organisation ($) | Corporation
Ashfield $1,500.00 $0.00 $0.00
Auburn $0.00 $0.00 $2,500.00
Blacktown $0.00 $59,000.00 $8,000.00
Burwood $4,500.00 $16,982.00 $9,500.00
Eurobodalla $4,000.00 $4,000.00  $39,500.00
Gosford $12,000.00 $20,000.00, $61,855.80
Great Lakes 0 0 0
|ake Macquarie $48,370.00 $8,449.24) $64,573.34
Nambucca $300.00 0 0
Penrith $2,496.66 $38,645.55 $6,458.10
Port Stephens $11,370.00 $0.00] $18,705.77
Shoalhaven $5,700.00 $0.00]  $79,400.00
Tweed $2,477.00 $2,000.00] $173,900.00
\Wingecarribee $0.00 $9,939.45 $13,000.00
Wollondilly $1,000.00 $0.00 $0.00
TOTAL $93,713.66 $159,016.24 $477,393.01
/Average/Council $6,693.83 $11,358.30, $34,099.50

Source: New South Wales Election Funding Authority.
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Figure 2.4.14
Total Electoral Contributions by Source — 2004 Elections.

Total Electoral Contributions by Source 2004
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The extent of the Tweed Directions impact on the 2004 elections is shown by the
comparisons tabled in Tables 2.4.1.6 and 2.4.1.7 and in Figures 2.4.1.5 and 2.4.1.6.
Across the 14 councils there is clearly some kind of parity between the size of the
donations and the size of the voter population. In Tweed there is none. The scale of the
contributions is hugely disproportionate to the voter population compared to the other
councils. In fact on a per voter basis the contributions in the Tweed election were four
times greater than the average for the 14 councils. This bespeaks the sense of desperation
on the part of Tweed Directions to achieve a victory. It suggests that the contributors
must have decided that their donations were critical to protecting their business interests
in the Shire. The contrast between the Tweed elections and those of the other councils is
demonstrated in Addendum 2.4.1.1 in which the contributions and other sources of
candidates’ funds are broken down into finer geographical detail.
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Table 2.4.1.6

Contributions Received against Voting Population — 2004 Elections.

Council Total amount or value of contribution | Voting Population
Ashfield $1,500.00 20250
Auburn $2,500.00 28011
Blacktown $67,000.00 135116
Burwood $30,982.00 15713
Eurobodalla $47,500.00 21322
Gosford $93,855.80 90656
Great Lakes $0.00 21117
Lake Macquarie $121,392.58 115274
Nambucca $300.00 n.a
Penrith $47,600.31 95532
Port Stephens $30,075.77, 35554
Shoalhaven $85,100.00 53455
Tweed $178,377.00 45629
\Wingecarribee $22,939.45 25114
Wollondilli $1,000.00 n.a
TOTAL $730,122.91 702743
Average/Council $52,151.63 46850

Source: New South Wales Election Funding Authority.

Figure 2.4.1.5

Contributions Received against Voting Population — 2004 Elections.
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Table 2.4.1.7
Contributions per Voter — 2004 Elections.

Council $/person
Ashfield $0.07
Auburn $0.09
Blacktown $0.50
Burwood $1.97
Eurobodalla $2.23
Gosford $1.04
Great Lakes $0.00
Lake Macquarie $1.05
Nambucca N/A
Penrith $0.50
Port Stephens $0.85
Shoalhaven $1.59
Tweed $3.91
Wingecarribee $0.91
Wollondilli N/A
TOTAL $14.71
Average/Council $0.98

Source: New South Wales Election Funding Authority.

Figure 2.4.1.6

Contributions per Voter — 2004 Elections.

Potical Contributions ($) per voter

Contribution ($)/voter

Ashfield
Auburn
Blacktown
Burwood
Eurobodalla
Gosford
Great Lakes
Lake
Macquarie
Nambucca
Penrith
Port Stephens

Council

Shoalhaven

Tweed

Wingecarribee
Wollondilly

Source: Adapted from New South Wales Election Funding Authority.

Table 2.4.1.8 records the major donors to candidates across the 14 councils. It is clear that
where large donations (those in excess of $10,000) have been made the corporations
involved have been connected to the property industry. These include companies such as
Stevens Group in Eurobodalla, PW Saddington, Twin Rivers Development P/L and
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Hunterland P/L in Lake Macquarie and Lucas Property Development, Elderslie Property
Development and Beechwood Homes South Coast in Shoalhaven.

Table 2.4.1.8

Third Party Contributions

Council Party Ward Group 3rd Party Name Address Amount |Date Rec'd| Part B of 3rd Party Decl.
Auburn 1st G Wincrow P/L Liverpool $2,500.00 | 27.5.04 |No gifts/don. rec'd by 3rd party
Blacktown 1/2/3/4/5 | C/C/A/C/D [Building Workers Club Ltd Plumpton $5,500.00 1.6.04  [No gifts/don. rec'd by 3rd party

1/2/3/4/5 | C/C/A/C/D |ALP Blacktown City Committee Schofields $59,000.00| 23.7.04 |No gifts/don. rec'd by 3rd party
Burwood Independent D BMC Prestige Builders P/L Five Dock $4,500.00 | 19.7.04 |No gifts/don. rec'd by 3rd party
Independent D Mars Australian Developments Sydney $2,000.00 | 19.8.04 |No gifts/don. rec'd by 3rd party
F General Construction & Maintenance P/L  |Rosehill $2,000.00 13.7.04 [Photocopied
Labor G John Fisk Rozelle $3,000.00 | 14.10.04 |Photocopied
Eurobodalla |Eurobodalla First A&H [Bay Investment Group Batemans Bay $5,000.00 | 2.7.04 [No gifts/don. rec'd by 3rd party
Eurobodalla First A&H |Batemans Bay Motors P/L Batemans Bay $2,000.00 | 2.7.04 |No gifts/don. rec'd by 3rd party
Eurobodalla First A&H |GAAF Partnership Batemans Bay $2,000.00 | 2.7.04 [No gifts/don. rec'd by 3rd party
Eurobodalla First A&H  [Marsim Management P/L Edgecliff $5,000.00 | 2.7.04 [No gifts/don. rec'd by 3rd party
Eurobodalla First A&H |Marsim Management P/L Edgecliff $2,000.00 | 2.7.04 [No gifts/don. rec'd by 3rd party
Eurobodalla First A&H |Cameron's Timber & Hardware Batemans Bay $2,000.00 | 2.7.04 |No gifts/don. rec'd by 3rd party
Eurobodalla First A&H |[Stevens Group Erina $15,000.00 2.7.04 |No gifts/don. rec'd by 3rd party
Eurobodalla First A&H |Draytene P/L Long Beach $2,000.00 | 2.7.04 [No gifts/don. rec'd by 3rd party
Eurobodalla First A&H |Sid Pashalidis Batemans Bay $2,000.00 | 2.7.04 |No gifts/don. rec'd by 3rd party
Euro-Vision C,D&E |Advocate Support Group P/L Moruya $6,000.00 | 28.6.04 |No gifts/don. rec'd by 3rd party
Euro-Vision C,D&E |WK &DP Dance Moruya $2,000.00 | 22.7.04 |No gifts/don. rec'd by 3rd party
Euro-Vision C,D & E [Stevens Group Erina $2,500.00 | 23.6.04 |No gifts/don. rec'd by 3rd party
Gosford Liberal (o} WR & CM Dobler Terrigal $5,000.00 | 3.11.04 |No gifts/don. rec'd by 3rd party
Liberal C Parit P/L Peats Ridge $2,500.00 N/A No Declaration found
Liberal C Living Choice Australia Kincumber $5,000.00 | 9.11.04 |No gifts/don. rec'd by 3rd party
Independent D Knash Holdings Parramatta $3,000.00 | 25.8.04 |No gifts/don. rec'd by 3rd party
Independent D Porthaze P/L Erina $2,000.00 | 23.7.04 |No gifts/don. rec'd by 3rd party
Central Coast First E Gerard O'Farrell Picketts Valley $2,200.00 | 30.8.04 |No gifts/don. rec'd by 3rd party
Central Coast First E Maddocks Sydney $200.00 26.8.04 [No gifts/don. rec'd by 3rd party
Central Coast First E Lianta P/L Lindfield $2,500.00 1.9.04 |?
Gosford Comm. Ind. G Kincumber Hotel Kincumber $5,000.00 | 26.7.04 [No gifts/don. rec'd by 3rd party
Gosford Comm. Ind. G MacMasters Beach & District Prog. Assoc. |MacMasters Beach | $4,000.00 | 26.7.04 |No gifts/don. rec'd by 3rd party
Gosford Comm. Ind. G Aust Bali Ltd Avoca Beach $6,028.00 | 26.7.04 [No gifts/don. rec'd by 3rd party
Independent | Harry Boyle Woy Woy $5,000.00 | 29.6.04 |No gifts/don. rec'd by 3rd party
Independent | SV & JA Roberts Erina $2,000.00 | 23.7.04 |No gifts/don. rec'd by 3rd party
Independent | Gaywood Timbers & Building Supplies Ourimbah $2,000.00 | 23.7.04 |[No gifts/don. rec'd by 3rd party
Independent | Knash Holdings P/L Parramatta $3,000.00 | 25.8.04 |No gifts/don. rec'd by 3rd party
Independent | Woodport Inn Erina $2,051.00 N/A No Declaration found
Lake
Macquarie The Greens East A Newcastle Greens Newcastle $2,274.00 | 26.7.04 |Photocopied
East (o} Lake Real Estate P/L Belmont $2,077.24 | 28.6.04 [No gifts/don. rec'd by 3rd party
East C Lake Real Estate P/L Belmont $6,248.00 | 28.6.04 [No gifts/don. rec'd by 3rd party
East C Lake Real Estate P/L Belmont $2,698.00 | 28.6.04 |No gifts/don. rec'd by 3rd party
East C Lake Real Estate P/L Belmont $1,329.40 | 28.6.04 |[No gifts/don. rec'd by 3rd party
East C Ford Communications Newcastle $5,720.70 22.7.04 |No Declaration found
The Greens West B Newcastle Greens Newcastle $2,274.00 28.7.04 |Photocopied
Labor E/N/W B/D/C  |Bruce Gibson Morrisset $3,300.00 | 17.6.04 |No gifts/don. rec'd by 3rd party
Labor E/N/W B/D/C Nick Vranos, Moweno P/L Summer Hill $2,400.00 N/A No Declaration found
E/N/W E/B/E  |Fred Andriessen Cardiff $5,000.00 | 21.7.0? |No gifts/don. rec'd by 3rd party
E/N/W E/B/E  |lan MacDonald Sanctuary Cove $2,000.00 | 21.7.0? |[No gifts/don. rec'd by 3rd party
E/N/W E/B/IE  |Duncan Hardie Sydney $5,000.00 | 21.7.0? |No gifts/don. rec'd by 3rd party
E/N/W E/B/E  |Rosecorp \Woolloomooloo $2,000.00 | 21.7.0? |No gifts/don. rec'd by 3rd party
E/N/W E/B/IE  |Roche Group P/L Double Bay $2,500.00 | 21.7.0? |No gifts/don. rec'd by 3rd party
E/N/W E/B/IE  |Hammersmith Management P/L Double Bay $5,000.00 | 21.7.0? [No gifts/don. rec'd by 3rd party
Hunter Citizens E/N/W D/C/A  |PW Saddington Merewether $31,920.00( 30.8.04 [No gifts/don. rec'd by 3rd party
Hunter Citizens E/N/W D/C/A  |Buttaba Hills P/L Morpeth $15,000.00( 7.7.04 [No gifts/don. rec'd by 3rd party
Hunter Citizens E/N/W D/C/A  [Twin Rivers Developments P/L Raymond Terrace  |$10,000.00| 26.8.04 |No gifts/don. rec'd by 3rd party
Hunter Citizens E/N/W D/C/A  |Hunterland P/L Morpeth $10,000.00| 7.7.04 |No gifts/don. rec'd by 3rd party
Hunter Citizens E/N/W D/C/A  |Candidate ? $6,150.00 N/A ?
Hunter Citizens E/N/W D/C/A __ |Belkin Constructions P/L Edgeworth $2,000.00 9.9.04  [No gifts/don. rec'd by 3rd party
Penrith Liberal East C Greater Sydney Forum Mt Druitt Village $13,200.00 N/A No Declaration found
The Greens East D Nepean Greens C/- Allan Quinn - Convenor |Cambridge Park $3,251.46 10.8.04 [Photocopied
Labor East E ALP - St Marys Branch Claremont Meadows |$14,983.63| 6.12.04 |Photocopied
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North B King & Lewis P/L Blaxland $6,458.10 26.7.0? |Photocopied
The Greens North D Nepean Greens C/- Allan Quinn - Convenor |Cambridge Park $4,058.46 | 23.7.04 |Photocopied
The Greens South [} Nepean Greens C/- Allan Quinn - Convenor |Cambridge Park $3,152.00 | 27.7.0? |Photocopied
Port Stephens East c Project Plan Anna Bay $2,500.00 | 19.7.04 |No gifts/don. rec'd by 3rd party
East C Sylvia Robinson Anna Bay $5,000.00 | 16.7.04 [No gifts/don. rec'd by 3rd party
East E Ruwaldi P/L Soldiers Point $3,904.00 | 27.8.04 [Photocopied
East D Liberal Party - Karuah Branch Raymond Terrace $6,001.47 N/A No Declaration
West C Liberal Party - Karuah Branch Raymond Terrace | $4,800.00 | 29.11.04 [No gifts/don. rec'd by 3rd party
Shoalhaven |Independent 1st B Greg Todd, In-Ja-Ghoondiji Trust Tomerong $5,700.00 N/A No gifts/don. rec'd by 3rd party
1st/2nd/3rd | E/A/B  |Shoalhaven Comm. Action Inc. (John Tate) |Nowra $12,759.00| 17.5.04 [No gifts/don. rec'd by 3rd party
Shoalhaven Ind. Gp |1st/2nd/3rd F/CIC  |Lucas Property Development East Sydney $12,000.00| 11.5.04 |?
Shoalhaven Ind. Gp [1st/2nd/3rd | F/C/C  |Elderslie Property Development Sydney $10,000.00| 22.7.04 [No gifts/don. rec'd by 3rd party
Shoalhaven Ind. Gp |1st/2nd/3rd F/CIC  |Beechwood Homes South Coast Nowra $10,000.00| 28.7.04 [No gifts/don. rec'd by 3rd party
Shoalhaven Ind. Gp |1st/2nd/3rd F/C/IC  |Nowra Park P/L Castle Hill $2,000.00 N/A ?
Shoalhaven Ind. Gp |1st/2nd/3rd F/C/C  |Dolphin Point Development Dolphin Point $5,000.00 | 27.7.04 |?
Shoalhaven Ind. Gp |1st/2nd/3rd F/C/IC  |Manildra Group of Companies Auburn $2,000.00 | 26.7.04 |No gifts/don. rec'd by 3rd party
Shoalhaven Ind. Gp |1st/2nd/3rd F/CIC [Tipalea Partners P/L Sydney $10,000.00| 22.7.04 |No gifts/don. rec'd by 3rd party
Shoalhaven Ind. Gp |1st/2nd/3rd F/C/IC [WDP/L Auburn $20,000.00| 28.7.04 [No gifts/don. rec'd by 3rd party
Shoalhaven Ind. Gp |1st/2nd/3rd F/CIC  [Stevens Group Erina $2,000.00 5.8.04 |No gifts/don. rec'd by 3rd party
Shoalhaven Ind. Gp |1st/2nd/3rd F/C/C __[Stockland Sydney $5,000.00 | 23.7.04 |No gifts/don. rec'd by 3rd party
Wingecarribee|Labor B ALP - Southern Highlands Branch Bowral $5,939.45 11.8.4 |Nil
D Feli Pastoral Co P/L Exeter $2,000.00 | 28.7.04 |No PartB
D W Mcl Carpenter & Associates Mittagong $1,250.00 | 28.7.04 |No PartB
D Bowral Land Sales Mittagong $1,250.00 | 28.7.04 |No PartB
D lloma & Chamae P/L Bowral $2,500.00 28.7.04 |No PartB
D Lyntton Kettle Constructions Bowral $2,000.00 | 28.7.04 [No PartB
D Copeland Developments P/L Bowral $2,000.00 | 28.7.04 |No PartB
D Mittagong Chamber of Commerce Mittagong $4,000.00 | 28.7.04 |No PartB
D Genner Constructions P/L Braemar $2,000.00 28.7.04 |No PartB
D Angelo Magiotto Preston $1,600.00 N/A No Part B
D Geoff Harvey Berrima $1,600.00 N/A No Part B

Source: Adapted from New South Wales Election Funding Authority.

Some sense of the way the large donations related to groups of candidates is given in

Table 2.4.1.9. It shows that, with the exception of Shoalhaven, the contributions of
corporations to groups of candidates across the 14 councils were relatively modest. This
was not the case with Tweed is misleading. Groups supported by Tweed Directions
received substantial sums. The listing of independents for Tweed is misleading. As
shown in the First Report the corporate donations to these “independents” were almost
entirely made by Tweed Directions. These independents were very dependent on Tweed
Directions who funded their campaigns and masterminded the overall campaign of the
Tweed Directions team. The evidence before the Inquiry, though limited, does not
suggest that in other places, where reasonably large corporate donations were made

(Gosford, Lake Macquarie, Shoalhaven, Eurobodalla), there was the same degree of
organisation and control over the candidates as in Tweed. The evidence, however, does
suggest that property interests in a number of councils were active in the 2004 elections
in a number of councils.

Tweed Shire Council Public Inquiry Second Report

86



Table 2.4.1.9
Contributions of More than the Prescribed Amount — 2004 Elections.

Amount or value of contribution
Council Name Ward Groups by class of contributor
Person ($) Unincorporated Organisation ($) | Corporation ($)
Ashfield South A $1,500.00 NiI| Nil
Auburn First G Nil Nil $2,500.00
Blacktown 1st/2nd/3rd/4th/5th Wards | C,C,A,C&D NiI| $59,000.00| $8,000.00|
Burwood Independent D Nil Nil $9,500.00
F $1,500.00 $2,000.00 Nil
Labor G $3,000.00 $14,982.00 Nil
Eurobodalla Eurobodalla First A&H $2,000.00 $4,000.00 $31,000.00|
Euro-Vision C,D&E $2,000.00 Nil $8,500.00)
Gosford Liberal C $5,000.00 Nil $7,500.00
Independent D Nil Nil $6,250.00
Central Coast First E Nil Nil $22,176.00
Labor F Nil $20,000.00 $1,500.00)
Gosford Community Independents G Nil Nil $15,028.00
Independent | $7,000.00 Nil $9,401.80
Lake Macquarie East A Nil $2,274.62 Nil
East C Nil Nil $18,073.34]
West B Nil $2,274.62 Nil
East/North/West Wards B/D/C $3,300.00 $3,900.00 Nil
East/North/West Wards D/C/IA $38,070.00 Nil $37,000.00)
East/North/West Wards E/B/E $7,000.00 Nil $9,500.00
Nambucca Court $300.00 Nil Nil
Penrith Liberal East C Nil $13,200.00 Nil
The Greens East D $2,163.33 $3,251.46 Nil
Labor East E Nil $14,983.63 Nil
North B Nil Nil $6,458.10
The Greens North D Nil $4,058.46 Nil
The Greens South C $333.33 $3,152.00 Nil
Port Stephens East A $1,370.00 Nil Nil
East C $5,000.00 Nil $2,500.00)
East D Nil Nil $6,001.47
East E Nil Nil $3,904.30
West C Nil Nil $6,300.00)
West U: Jordan $5,000.00 Nil Nil
Shoalhaven Independent First B $5,700.00 Nil Nil
Independent First D Nil Nil $1,400.00
1st/2nd/3rd Wards F/C/C Nil Nil $78,000.00
Tweed Max Boyd Group A $2,477.00 Nil Nil
Independent D Nil Nil $16,500.00
Independent F Nil Nil $24,400.00)
Independent H Nil Nil $17,200.00
Independent | Nil Nil $23,700.00)
Independent K Nil Nil $13,400.00)
Independent L Nil Nil $17,650.00)
Independent M Nil Nil $22,050.00
Labor o Nil $2,000.00 Nil
Independent P Nil Nil $23,000.00
Independent Q Nil Nil $16,000.00)
Wingecarribee |Labor B Nil $5,939.45 Nil
D Nil $4,000.00 $13,000.00)
\Wollondilly B U: Hardacre $500.00 Nil Nil
C A $500.00 Nil Nil

Source: Adapted from New South Wales Election Funding Authority.

2.4.2 Electoral Finance Law

The structure, organisation, and funding system introduced by Tweed Directions

promises to change the way in which power is won in Local Government elections. Any
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entity with sufficient resources that wishes to gain control of a council, for whatever
reason, could follow the Tweed Directions template. All that is needed is a small band of
professional campaigners, and a sufficient number of related entities that share a need to
have people of their own persuasion in control of a council. Added to this the system
requires a number of people who would be willing to stand as candidates under
conditions defined by the organising body. The Tweed Directions’ model threatens to
change the nature of Local Government elections. In this part some of the rules and
regulations governing election funding are reviewed to place the Tweed Directions’
model in perspective.

At all levels of government in Australia there is a legal obligation on candidates to reveal
sources of funds over a prescribed amount. This is done, in the case of New South Wales
Local Government elections, by submitting a return to the Election Funding Authority.
The declarations are made after the election, and then processed by the Authority. With
152 councils in the State, and with the number of candidates in a single council election
possibly running to over a hundred, the information is not required and subsequently does
not become available for public scrutiny until many months after an election. If, as was
the case with the Tweed election, the public are unaware of the scale and nature of
donations to the candidates they will be voting in ignorance.

Donations are generally seen as gifts of sums of money to the candidates. It is possible,
however, that donations or gifts can take other forms, such as payments in kind and the
discharging of debts. The New South Wales system requires details of the number and
monetary details of contributions. Thresholds are defined above which the source of the
donations have to be revealed. In the New South Wales system donations of $200 to a
candidate, $1000 to a group, or $1500 to a political party have to be identified. The
system is designed to prevent candidates being funded through anonymous donations.

The rationale for requiring donations to be declared® is primarily based on the public’s
right to know what groups or individuals are supporting candidates. The principle is fine,
but the system prevents the public from exercising its rights in any practical way. For the
public to make decisions on who they might vote for, on the basis of knowing where the
financial assistance to the candidates is coming from, they must have the information
before they vote. Instead they get it several months after they have cast their votes. In an
election where candidates deliberately mislead or hide their financial links (as was the
case with the Tweed Shire election in 2004) the democratic principles that underlie the
public’s right to know are flaunted and mocked by the system.

A second rationale for requiring candidates to make declaration is that disclosure might
prevent or reduce the effect of donations on influencing political decision-making. In the
case of the 2004 Tweed Shire elections candidates acted in a manner designed to avoid
revealing their source of funds. The Tweed Directions’ candidates did not acknowledge
in any way their obligations to Tweed Directions in terms of their funding bases. Later,
they used the specious logic that because they did not know the identity of individual
donors to Tweed Directions there was no need to make any reference to the group that
funded almost all the costs of their campaign. At Federal or State elections it is possible

® See Rachel Callinan Election Finance Law: Public F unding, Donations and Expenditure NSW Parliament
Briefing Paper 15/2001 provides the background to the issues discussed here.
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to argue that at least some donors contribute to parties or candidates for purely altruistic
reasons. At Local Government elections altruism as the motive for supporting candidates
is less easy to substantiate because Local Government politicians have powers over such
a very limited range of policy areas.

Generally most of the decisions made by councillors will not lead to individuals or bodies
gaining monetary rewards. There is one significant exception to this generalisation.
Councillors have strong powers over the planning and development of property. Since
property is the source of wealth of many people in Australia councillors have it in their
power to enrich firms or individuals by their decisions, and the level of enrichment can be
very substantial. There is every reason why developers and others in the property industry
might want to influence the decision-making of councillors. That influence need not
extend to a one-on-one relationship between an individual developer and individual
councillors (although there are plenty of examples of where such relationships have
occurred). More subtly, and less dangerously, proponents of development might desire to
have a majority of councillors in a council compliant with their general desire to invest
and develop in the council area. The level and type of developments in any area are often
controversial subjects, and often influence the way people vote at the council elections.
Although pro- and anti-development themes were well canvassed in the 2004 Tweed
Shire elections a large proportion of the population did not know the kinds of links that
certain candidates had with the property industry. The fact that a commanding pool of
funds was garnered from development interests, and was allocated to designated
candidates, was not public knowledge casts doubts over the probity of the electoral
process.

Disclosure laws are meant to preserve the integrity of the electoral process. They are
meant to prevent any possible corruption of the process through donations. This concept
extends beyond the actuality of corruption to the imputation or perception of corrupting
mechanisms. The example of the 2004 Tweed Shire elections illustrates just how
ineffective the current disclosure system is in providing the transparency that allows
voters to make informed decisions, and maintains public confidence in the system. As
Cass and Burrows’ point out “the question of the influence of campaign contributions
upon political outcomes is really unanswerable. However, what is not irrelevant is the
perception that the possibility that money can influence politics is enough to cause a
different sort of problem for democracy, and that is the problem of a general
disillusionment with the political process”.

The Tweed Directions model achieved technical compliance with the electoral laws, but
was specifically designed to evade the spirit of the laws.

It is doubtful that a practical system could be devised that would restrict or prevent
certain bodies from influencing an election outcome so that they may achieve a material
benefit by restricting the size and source of donations, or by outlawing certain donations
altogether. There are many ways in which the real source of a donation can be hidden. A
simple means is for a fourth party to provide the funds to a third party that has no
apparent connections with the donor and who acts as a proxy for his or her interests. It is

" Deborah Z Cass and Sonia Burrows Commonwealth Regulation of Campaign Finance-Public Funding,
Disclosure and Expenditure Limits, Sydney Law Review Vol. 22, p.451
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an open question as to whether restrictions are a viable way to go when dealing with
processes that sit at the very roots of a democratic system. A former Prime Minister, Paul
Keating, has argued that property developers should be banned from giving political
donations to municipal candidates and political parties®. The feasibility and practicality of
such a ban has been broadly questioned. The solution most hopefully lies with greater
transparency and timeliness in the disclosure system.

Another approach that has been floated is the placing of limits on the election expenditure
of candidates. The huge pool of money available to the Tweed Directions’ candidates in
the 2004 Tweed Shire election undoubtedly gave them a strong advantage. Expenditure
limits would create a level of financial equality for candidates. It would also put a break
on the escalating costs of elections, and strengthen the ability of less well resourced
groups or individuals to contest elections. Equality stands besides transparency and
accountability as the key principles of regulating elections. Containing electoral
expenditure would reduce the reliance on donations, and hence the potential for
corruption. In New Zealand candidates can only spend a stipulated amount on their
personal campaigns.

The Supreme Court of Canada in 1997 argued the case of equity and fairness in electoral
processes as being a principal base of democracy (Cass and Burrows p.459). Their view
implied that spending limits are a necessity.

¥ Callinan, p. 17.
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[n some models of representative
democracy unlimited campaign expenditure might be seen as an integral part of the
communication between the representatives and the represented in order for the
latter to directlv choose the former. However it has also been argued that some
models of representative democracy countenance restrictions on expenditure for
the very reason that electoral choice cannot be made in the face of unlimited
campaign expenditure because it has the potential to compromise the integrity of
the political |‘||'-;‘-<:-:.~~.~:.FH The Supreme Court of Canada has, in principle, recognised
the validity of State referendum expenditure limits as a means of ensuring electoral
fairness because it was a key component of political equality under representative
democracy.®” Quoting extensively from the Lortie Commission, established to
ivestigate Canadian electoral systems, it said:

If the principle of faimess in the political sphere 1= to be preserved. 1t cannot be
presumed that all persons have the same Ninancial resources to communicate with
the electorate. ... To ensure a right of equal participation in democratie
government, laws limiting spending are needed 1o preserve the equality of
democratic rights and ensure that one person’s exercise of the freedom to spend
does not hinder the communication opportunities of others. Owing 1o the
competitive nature of elections, such spending limits are necessary to prevent the
most affluent from monopolizing election discourse and consequently depriving
their opponents of a reasonable opportunity 1o speak and be heard. Spending
limits are also necessary to guarantee the right of electors to be adequately
informed of all the political positions advanced by the candidates and by the
various political parties.®

58 A species of this argument was accepted by Brennan Jin ACT TV when he upheld a prohibition
on election advertising as a form of reasonable regulation: Australian Capital Television Py Ltd
v Commonwealth (1992) 177 CLR 106 at 159-161.

59 Libmanv Quebec, 1997 DLR LEXIS 1511: 151 D.L.R. 4" 385, Note however that the particular
legislative limits under consideration here were struck down as disproportionate to their stated
objective.

60 Id at§47.

It is worth noting that the implementation of Third Party disclosure in New South Wales
followed on criticism of the disclosure scheme, by the Independent Commission Against
Corruption. The ICAC Inquiry dealt with dubious land deals and political donations in
Tweed Shire. It is ironic that a new, sophisticated system for gaining advantages at the
council level should have been pioneered in Tweed Shire a decade and a half after the
ICAC Inquiry.

In 1979 the Wran Government constituted the NSW Parliament Joint Select Committee
Upon Public Funding of Election Campaigns to work out how to introduce public funding
for elections. This led to the Election Funding Act 1981, and the establishment of the
Election Funding Authority. Public funds under the new Act were to supplement private
funds rather than replace them. The Act did not impose upper limits on election spending
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because it was considered too difficult to implement them; candidates could resort to
front organisations to spend sums on advertising and promoting a candidate in excess of
the limits imposed. In the Tweed Shire election of 2004 Tweed Directions spent more on
its parallel campaign than the collective campaign expenses of the nine groups that they
had created and funded.

There have been suggestions made by members of the Greens Party that public funding
should be introduced at the Local Government level as a means of countering the impacts
of groups like Tweed Directions. There are practical reasons for not following this idea,
the major one being the scale of Local Government (152 councils and many hundreds of
candidates). The State system of public funding allocates funding according to a Party’s
state-wide vote in the Legislative Council (through the Central Fund) and an
apportionment (through the Constituency Fund) divided equally among contested
Legislative Assembly constituencies. At the heart of the State system are allocations to
parties based on the number of votes they attract. In Local Government elections
registered Parties do contest elections but only in certain councils and only in certain
elections. The majority of elections are not contests between registered Parties. Rather,
the majority of groups standing in council elections represent various local interest
groups. In Tweed Shire the ALP ran an accredited team for the first time, and the
evidence suggests that the Liberal Party has never run such a team in the Tweed Shire
elections.

There is sense in the proposition that electoral spending should bear a relationship to the
significance of the election. Federal elections are clearly of major importance because the
Federal Government has to manage Australia’s relationships with the rest of the world, its
economy, and a range of structures and services that define the social and environmental
features of the nation. The State elections are of significant importance because the State
Parliaments govern matters of education, health, transport, policing and a range of other
areas. Local Government in comparison has a very limited range of responsibilities, and
the term Local implies that the issues considered at an election are primarily of concern to
the communities of each council. These issues generally are not of such moment that they
warrant the sums of money attached to the Tweed Shire election of 2004, and now
beginning to appear in other councils.

Large levels of electoral funding in Local Government elections are almost entirely
related to support of candidates by proponents of property development. As noted above
councils play a central and critical role in determining the feasibility and commercial
success of developments. Instances of proven corruption in Local Government have
almost entirely been associated with property development. Most of these instances have
involved issues related to zoning or rezoning decisions and decisions made in the
development consent process. These instances usually involve one-on-one relationships
between a developer and one or more councillors (or staff). The Tweed Shire elections of
2004 introduced another element. The logic of the Tweed Directions’ scheme involved
collecting a sufficiently large pool of money to support candidates who could be relied on
to adopt a pro-development policy regime. Many developers and others associated with
the property industry donated to the cause. Their donations did not imply that councillors
necessarily would be involved with individual developers or individual projects. In fact
Tweed Directions attempted to keep the knowledge of who donated what to the pool

Tweed Shire Council Public Inquiry Second Report 92



hidden from the candidates’. What lay behind the Tweed Directions’ system was an
implicit guarantee that the goals of developers would be supported in general, if not in the
particular. Effectively, the implicit guarantee might be interpreted by proponents of
development as an insurance policy. The donor who made the largest donation to Tweed
Directions ($80,000) also holds the largest areas of land that will be developed in Tweed
Shire over coming years. Compared to the hundreds of millions of dollars at stake, an
investment at the effective rate of $20,000 a year over the life of a council can be
considered a small and sensible insurance policy.

There is a more radical solution controlling the problem of disproportionate electoral
expenditure at the Local Government level, based on large contributions by entities that
expect to gain materially from them, is to remove or substantially reduce the capacity of
councillors to benefit their donors by taking away or curtailing the authority of
councillors to give consent to major development projects.

? This was a specious and cynical ruse because the source of the donations would be revealed publicly after
the Election Funding Authority had processed the declarations. As well, the Tweed business community is
relatively small and organisers of Tweed Directions, donors, and candidates would inevitably interact with
each other, and many were friends and in regular social contact with each other. Since the Tweed
Directions’ candidates received almost all their funds from the pool it beggars belief that they were totally
incurious about who the donors were. Further, the size of the pool was so large and the number of
developers active in Tweed Shire was so small that a person of the most limited intellect or the most
unsuspecting mind would have known what was going on.
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SECTION 2 - ADDENDUM 2.4.1.1

Section 2 Addendum 2.4.1.1
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The Council of the Municipality of Ashfield

Auburn Council

Ward Gl'Ollp > Prescribed | = or < Prescribed | Fundraising Annual Total | Prescribed Third  |Contributions| Expenses
Amount Amount Subscriptions Amount Parties Received Incurred

East Ward A Nil Nil Nil Nil $200) No Nl $5,008.55
B Nill Nill Nill Nill $1,000 No Nill  $4,544.00
[ Nill $635.00| Nill $635.00] $1,000 Nol $635.00| $705.00
D Nill Nill Nill Nill $200) No Nl $3,488.08
U: Allison Nill Nill Nill Nill $200 No| Nill $388.90
North Ward A Nill Nill Nill Nill $1,000 No Ni|  $880.00
B Nill $75.00| Nill $75.00| $200 No| Nill  $4,500.00
C Nil Nil Nil Nil $1,000 No Nil $242.00

D
E Nil Nil Nil Nil $1,000 No Nill  $17,766.21
North/East Ward A Nill Nill Nill Nill $1,000 Nol Nl $1,295.00
B Nill Nill Nill Nill $1,000 No Nl $2,065.00
C Nill Nill Nill Nill $1,000 No Nl $5.461.14
D Nill $635.00] Nill $635.00] $1,000 No| $635.00] $715.00
E Nill Nill Nill $1,000 No Nl $8,700.38
F Nill Nill Nill $200) No Nl $2,846.82
South Ward A $1,500.00| $500.00] $2,000.00] $1,000 No|  $2,000.00] $14,408.32
B Nill Nill Nill $1,000 No| Nl $1,956.72
c Nill $220.00] $220.00] $1,000 No| incomplete| incomplete
D Nill Nill Nill $200 No| incomplete] incomplete
E Nill $735.00] $735.00| $735.00 $701.00
F i i i Nill  $5,320.00

U: Mahmoud

Ward Group > Prescribed | = or < Prescribed | Fundraising Annual Total Prescribed Third Contributions | Expenses
Amount Amount Subscriptions Amount Parties Received Incurred

First Ward A Nil Nil Nil Nil $1,000 No Nil[  $8,944.00
B Nill Nill Nill Nill $1,000 No| N[ $2,013.94
D Nill Nill Nill Nill $1,000 No N[ $6,734.04
F Nill Nill Nill Nill $1,000 No| Nil|  $8,026.00
G $2,500.00| $4,050.00| Nill $6,550.00] $1,000 $6,550.00] $14,294.82
H Nill Nill Nill Nil $1,000 No| il $8,071.00

| Nill Nill Nill Nil

U: O'Brien Nill Nill Nill Nil
U: Velupillai Nill Nil Nill Nil Nill  $1,000.00
U: MacDonald Nill $210.00 Nill $210.00 $200 No $210.00 Nil
Second Ward B Nill $3,555.00 Nl $3,555.00 $1,000 No $3,555.00  $4,305.00
c Nill Nil Nill Nil $1,000 No| Nill  $3,120.08
D Nill Nill Nill Nill $1,000 No N[ $8,071.00
E Nill $669.00] Nill $669.00| $1,000 No $669.000  $150.00
G Nill Nil Nill Nil $1,000 No| Nil  $1,663.05
First/Second Ward CIF Nill $1,407.00 Nill $529.00]  $1,936.00 $1,500 No $1,936.00]  $4,575.00
JIA Nill $6,440.00] $17,691.95| $24,131.95 $1,000 No $24,131.95( $21,187.60
i $16,500.00 i $16,500.00 $16,500.00 $59,350.17

$32,831
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Blacktown City Council

Burwood Council

Ward Group > Prescribed | = or < Prescribed| Fundraising Annual Total Prescribed Third | Contributions | Expenses

Amount Amount Subscriptions Amount Parties Received Incurred
First Ward A Nil $1,000.00 Nil $1,000.00 $1,000 No| $1,000.00]  $5,896.50
B Nill Nil Nill Nil $1,000 No| Nil  $1,907.11
Second Ward A Nill Nill Nill Nill $1,000 No| Nl $5,440.85
B Nill Nill Nill Nill $1,000 No| Nl $6,288.00
D Nill Nill Nill Nill $1,000 No| Nl $6,188.39
E Nill $2,000.00] Nill $2,000.00] $1,000 No $2,000.00  $8,918.00
Third Ward B Nill Nill Nill Nill $1,000 No Nl $7,633.00
B Nill Nill Nill Nill $1,000 No| Nl $5,562.18
U: Wilson Nill Nill Nill Nill $200 No Nl $1,800.00
Fourth Ward A Nill Nill Nill Nill $1,000 No Nl $4,989.26
B i i i i $1,000 No il $7,340.90

Fifth Ward A

B i $3,620.00
c Nill Nill Nill $1,000 No Nl $3,363.55
E Nill Nill Nill $200 No N $8,080.52
F Nill Nill Nill $1,000 No Nl $6,567.00
1st/2nd/3rd/4th/5th | C/CIA/C/D i $67,150.00] $62,082.70

Group > Prescribed = or < Prescribed Fundraising Annual Total Prescribed | Third Contributions | Expenses
Amount Amount Subscriptions Amount Parties Received Incurred

A Nil $6,315.00 $541.00 $1,535.00]  $8,391.00 $1,500 No $8,391.00]  $7,539.00

B Nil Nil $14,168.00 $14,168.00 $200 No $14,168.00] $17,244.01

C Nil NiI| Nil Nil $200 No $490.00]  $1,871.00

D $9,500.00 $1 ,000.00] $1 ,030.00| $11,530.00| $1,000 Yes| $11,530.00 $11,601.00

E Nil Nill Nill Nil $1,000 No| Nil|  $4,138.00

F $3,500.00 Nill Nil| $3,500.00 $1,000 Yes| $3,500.00]  $8,969.57

G $17,982.00 $3,250.00 Nil $21,232.00 $1,000 Yes| $21,232.00] $45,560.19

$10,565.00

$15,739.00

Eurobodalla Shire Council

$59,311.00)

Group > Prescribed = or < Prescribed Fundraising Annual Total Prescribed Third Contributions | Expenses
Amount Amount Subscriptions Amount Parties Received Incurred
AH $37,000.00 $11,935.00 -$1,141.00 Nil| $47,794.00 $1,500 Yes| $47,794.00] $44,659.00
B Nil $2,150.00 Nil Nil| $2,150.00 $1,500 No $2,150.00]  $1,897.90
CI/DIE $10,500.00| $10,098.00 Nil Nil| $20,598.00 $1,500 Yes| $20,598.00] $19,288.57
FIG NiI| Nil Nil Nil Nil $1,500 No Nill  $6,782.00
| Nill $210.00 $2,215.00 $2,425.05] $200 No $2,425.00]  $2,686.00
J NiI| $3,746.32 Nil Nil| $3,746.32 $1,500 No $3,746.32|  $3,504.31
U: Summers Nil $915.00 Nil $915.00 $200 No $915.00]  $1,092.00
TOTAL $47,500.00 $29,054.32 $1,074.00 Nil| $77,628.37 $77,628.32| $79,909.78
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Gosford City Council

Group | > Prescribed |=or < Prescribed Fundraising Annual Total Prescribed| Third Contributions | Expenses
Amount Amount Subscriptions Amount Parties Received Incurred
A Nil $2,000.00 Nil $2,000.00 $1,000] No $2,000.00,  $4,792.00
B Nil $494.00 NiI| $494.00 $1,000] No $494.00]  $2,786.35
C $12,500.00 $4,500.00 NiI| $17,000.00 $1,000] Yes $17,000.00| $16,408.31
D $6,250.00 $5,330.00 NiI| $11,580.00 $1,000] Yes $11,580.00] $12,101.34
E $22,176.00 $16,000.00 NiI| $1,575.00) $39,751.00 $1,500 Yes $39,751.00] $40,873.00
F $21,500.00 $8,100.00 NiI| $29,600.00 $1,000] No| $29,600.00] $30,627.00
G $15,028.00 $8,450.00 $1 ,732.00| $925.00 $26,135.00 $1,500] Yes $26,135.00| $27,143.00
H Nil Nil NiI| Nil $1,000] No i $934.00
1 $16,401.80 $4,910.00 $686.60| $21,311.80 $1,000] \
J Nil $1,873.50 i $1,873.50 $1,000
|

$51,657.50

Great Lakes Council

Group > Prescribed |=or < Prescribed | Fundraising Annual Total Prescribed Third Contributions | Expenses

Amount Amount Subscriptions Amount Parties Received Incurred
A Nil $1,337.00 $955.00 $2,292.00) No $2,292.00]  $9,646.00
B Nil $850.00 Nil $850.00 No $850.00]  $1,693.65
c Nil Nil Nill Nil No Nill $21,545.51

D Nil Nill Nill Nil $1,000 No

E Nil $900.00| Nill $900.00 No $900.00]  $5,125.61
F Nil Nil| $2,547.00] $2,547.00 No $2,547.00]  $9,333.60
G Nil Nil| Nil| Nil No Nill  $1,369.87
U: Baldwin Nil Nill Nill Nill No Nill Nil
U: Patterson Nil $450.00| Nill $450.00| No $450.00]  $2,656.00
U: McCaskie Nil Nill Nill Nill Nol Nill  $7,009.00
U: Hennelly Nil Nill Nill Nil| No N[ $940.00
U: Laughton Nil Nill Nill Nill No Nill $50.00
U: Presland Nil Nill Nill Nil| No Nil  $2,844.87
U: Richardon Nil Nill Nill Nill No Nill $50.00
U: McCarthy Nil Nill Nill Nill No Nill Nil
U: Hutchinson Nil Nil Nil Nil No Nl $514.31

Lake Macquarie City Council

Ward Group > Prescribed | = or < Prescribed | Fundraising Annual Total Prescribed Third Contributions | Expenses

Amount Amount Subscriptions Amount Parties Received Incurred
East Ward A $2,274.62 Nil Nil $2,274.62 $1,000 Yes $2,274.00]  $2,274.00
[ $18,073.34 $1,032.90 Nill $19,106.24 $1,000 Yes $19,106.24]  $14,799.76
U: Lee Nil $650.00 Nill $650.00 $200 No| $650.00 Nil
North Ward A $2,274.62| Nil Nill $2,274.62 $1,000 Yes $2,274.00]  $2,274.00
U: Mihell Nill Nill Nill Nil $1,000 No| Nil $763.00
U: Smith Nill $650.00] Nill $650.00 $200 No $650.00 Nil
West Ward B $2,274.62| Nil| Nill $2,274.62 $1,000 Yes $2,274.00]  $2,274.00
D Nill Nil Nill Nil $1,000 No Ni|  $4,163.90
U: Steele Nil| $950.40 $205.00| $1,155.40 $1,000 No| $1,155.40 $533.30
U: Roffey Nil $650.00] Nil $650.00 $200 No| $650.00 Nil
East/North/West Wards | B/DI/C $7,200.00 $9,342.50]  $9,059.60 $25,602.10 $1,000 Yes $25,602.00  $21,951.00
DICIA $75,070.00 $19,679.00] $10,678.00 $1,500.00] $106,927.00 $1,500 Yes|  $106,927.00] $93,553.00
E/BIE $16,500.00 $8,679.88|  $5,020.56 $30,200.44 $1,000 Yes $30,200.44|  $69,202.94

$41,634.68] $24,963.16 ,500. ,765. $191,763.08
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Nambucca Shire Council

Penrith City Council

Group > Prescribed |= or < Prescribed Fundraising Annual Total Prescribed Third Contributions | Expenses
Amount Amount Subscriptions Amount Parties Received Incurred
Hoban Nil $50.00 Nil $50.00 $200 No $50.00]  $1,613.00
Dunne Nill $510.00 $748.70| $1,258.70 $200 No $1,258.70]  $1,772.60
Ainsworth Nill Nil Nill Nil $200 No| Nill  $1,098.00
Nash Nill Nill Nill Nill $200) No Nl $1,362.20
Pinch Nill Nill Nill Nill $200) No Nl $130.00
Willey Nill Nill Nill Nill $200 No| Nill Nil
Carpararo Nill Nill Nill Nill $200 No| Nill Nil
Moran Nill Nill Nill Nill $200 No| Nl $538.00
Harding Nill Nill Nill Nill $200 No| Nl $666.50
Duffus Nill Nill Nill Nill $200 No Nill  $1,180.00
Flack Nill $1,830.00] $3,879.00| $5,709.00] $200 No| $5,709.00  $6,453.00
Tartleton Nill Nill Nill Nill $200 No| Nl $2,213.80
South Nill $200.00] Nill $200.00| $200) No $200.00]  $1,248.00
Kaplan Nill Nill Nill Nill $200 No| Nl $496.90
Cecil Nill Nil Nill Nil $200 No| Ni|  $462.00
Court $300.00| $65.00 Nill $365.00 $200) No $365.00]  $857.66
Ballangarry Nill $25.00 Nill $25.00 $200 No| $25.000  $107.00
Waller Nil Nil $200) No Nl $790.40

$7,607.70

Ward Group > Prescribed | = or < Prescribed Fundraising Annual TOTAL Prescribed Third Contributions | Expenses
Amount Amount Subscriptions Amount Parties Received Incurred
East Ward A Nil $870.43 Nil $870.43 $1,000 No $870.43]  $7,068.41
B Nil Nil Nill Nil $200 No Nill_ $1,660.00
c $13,200.00 Nil| Nill $13,200.00 $1,000 Yes $13,200.00 $19,801.61
D $5,414.80 Nill Nill $5,414.80 $200 Yes $5,414.80]  $5,414.81
E $14,983.63 $3,400.00] $1,031.00| $19,414.63 $1,000 Yes $19,414.63 $14,891.51
U: Walsh Nil Nill Nill Nil $200 Nol Nil Nil
U: Moore Nill Nill Nill Nill $200 No Nl $120.10
North Ward A Nill Nill Nill Nil $1,000 Nol Nill  $2,862.20
B $6,458.10| Nill Nil| $6,458.10 $200 Yes $6,458.10]  $4,640.00)
c Nill $3,400.00] $1,031.00] $4,431.00 $1,000 Nol $4,431.00] $12,591.35,
D $4,058.46| Nil| Nill $4,058.46 $200 Yes $4,058.46]  $6,461.46
E Nill Nill Nill Nil $200 Nol Nil| $11,140.00
U: Dukes Nill Nill Nill Nill $200 Nol Nil|  $450.00)
South Ward A Nill Nill Nill Nil $1,000 Nol Nill  $6,744.24
B Nill $3,400.00] $1,031.00| $4,431.00 $1,000 No $4,431.00] $12,427.20
c $3,485.33] Nill Nill $3,485.33 $200 Yes $3,485.33]  $9,962.25
D Nill Nill Nil] Nil $1,000 Nol Nill $14,083.00
E Nill Nill Nill Nill $1,000 No Nill  $7,853.00
U: Mclver Nil Nil Nil Nil $200 No Nil  $195.03
U: Hutchison
U: Cranfield Nil Nil Nil Nil $200 No Nil Nil
U: Bratusa Nil Nil Nil Nil $200 No Nil $949.54

$61,763.75| $139,315.71
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Port Stephens Council

$30,075.77

Shoalhaven City Council

Ward Group > Prescribed | = or < Prescribed | Fundraising Annual Total Prescribed Third Contributions | Expenses
Amount Amount Subscriptions Amount Parties Received Incurred
Central Ward A Nil Nil Nil Nil $200| No Nil $4,528.00
B Nil| $610.00| Nill $610.00] $200 No $610.00[  $1,979.40
c Nill Nill Nill Nil| $1,000 No Nil|  $4,845.00
D Nill Nill Nill Nil| $1,000 No N[ $5,234.00
E Nill Nill Nill Nil| $1,000 No N[ $8,874.35
F Nill Nill Nill Nil| $1,000 No N[ $1,306.16
G Nill Nill Nill Nil| $1,000 No| Nil|  $3,360.00
U: Milton Nill Nill Nill Nil| $200 No| Nill $325.00
U: MacKenzie Nill Nill Nill Nil| $200 No| Nl $1,226.50
U: Summergreene Nill Nill Nill Nil| $200 No| Nill $300.00
East Ward A $1,370.00] Nill Nill $1,370.00] $200 No $1,370.00]  $3,877.50
B Nil Nil Nill Nil $1,000 No Nill  $4,007.00
c $7,500.00 $1,500.00 Nill $9,000.00 $1,000 Yes $9,000.00] $10,484.00
D $6,001.47 $250.00 $70.00| $6,321.47 $1,000 Yes $6,321.47] _ $6,321.47
E $3,904.30 Nil Nill $3,904.30 $1,000 Yes $3,904.00 $300.00
F Nil Nill Nill Nil $1,000 No| Nill  $1,234.68
G Nill Nill Nill Nil| $200 No| Nil|  $3,686.00
West Ward A Nill Nill Nill Nil| $1,000 No| Nil[  $3,308.00
B Nill Nill Nill Nill $1,000 No| Nil[  $1,140.00
c $6,300.00] $1,275.00] Nill $7,575.00] $1,000 Yes $7,575.00]  $8,655.81
D Nill Nill Nill Nill $1,000
U: Williams Nil| Nil| Nill il $200) No Nil $440.00
U: Jordan i i $9,870.14

$33,780.47

$85,303.01

Ward Group > Prescribed |= or < Prescribed Fundraising Annual Total Prescribed Third Contributions | Expenses
Amount Amount Subscriptions Amount Parties Received Incurred
First Ward A Nil $500.00 Nil $500.00 $1,000 No $500.00]  $1,316.33
B $5,700.00 Nil Nill $5,700.00 200 Yes $5,700.00]  $5,380.00]
D $1,400.00 $2,945.00| Nill $4,345.00 $1,000 No| $4,345.00| $10,583.00
E Nil Nill Nill Nil $1,000 Yes Nill  $4,252.00
Second Ward A Nill Nill Nill Nill $1,000 Yes Nill  $4,252.00
D Nill $3,150.00] Nill $3,150.00| $1,000 No $3,150.00] _ $4,806.60
Third Ward B Nill Nill Nill Nill $1,000 Yes Nill  $4,252.00
D Nill Nill Nill Nil| $200 No Nil|  $2,272.00
E Nill Nil Nill Nil $200 No| Nil|  $5,636.77
1st/2nd/3rd CIBIA Nill $1,150.00 $2,624.35| $3,774.35 $1,000 No $3,774.00]  $4,562.00
FiCIC $78,000.00 $13,017.60 Nil Nill  $91,017.60 $1,500 Yes $91,017.00] $95,130.00
TOTAL $85,100.00 $20,762.60 $2,624.35 $108,486.95 $108,486.00| $142,442.70
Wingecarribee Shire Council
Group > Prescribed | = or < Prescribed Fundraising Annual Total Prescribed Third Contributions | Expenses
Amount Amount Subscriptions Amount Parties Received Incurred
A Nil $855.60 $1,022.10 $1,877.70 $1,000 No| $1,877.70|  $1,375.65
B $5,939.45| Nil Nil $5,939.45 $1,000 Yes $5,939.45] $11,237.12
c Nill $1,600.00 $4,289.00 $5,889.00 $1,000 No| $5,889.00]  $8,582.14
D $17,000.00) $23,765.00 $7,688.00 $48,453.00 $1,000 Yes $48,453.00] $48,437.29
E Nill Nil Nil Nil
F Nill Nill $4,205.50| $4,205.50 $1,000 $4,205.50| $23,794.05
G Nill Nill Nill Nill $1,000 No Nill  $5,792.00
U: Gair Nill Nill Nill Nill $200 No| Nl $5,751.10
U: O'Neill Nill Nill Nill Nill $200 No| Nl $685.55
U: Holz| i i i i $200) i $950.00

$26,220.60
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Wollondilly Shire Council

Ward Group > Prescribed | = or < Prescribed Fundraising Annual Total Prescribed Third Contributions | Expenses
Amount Amount Subscriptions Amount Parties Received Incurred

A Ward A Nil Nil Nil Nil $1,000 No Nil|  $3,079.70
U: Glynn Nill Nill Nil| Nill $200 No Nl $969.41
U: Hannan Nill Nill Nill Nill $200) No Nill  $1,473.64
U: Kinsela Nill Nill Nill Nill $200 Nol Nill Nil
U: Reay Nill Nill Nill Nill $200) No Nl $584.50
U: Smith Nill Nill Nill Nill $200 Nol Nl $265.01
U: Costa Nill Nill Nill Nill $200 No Nill  $1,006.30
U: Deery Nill Nill Nill Nill $200 Nol Nl $933.90

BWard |A Nill Nill Nill Nill $200 No Nl $3,711.00
B Nill Nill Nill Nill $1,000 Nol Nl $794.52
c Nill Nill Nill Nil $1,000 No Ni|  $7,511.50
D Nil $50] Nill $50.00 $1,000 No $50.00]  $3,891.00
U: Hardacre $500.00 Nill -$380.00| $380.00 $200 No $380.00]  $4,696.00

CWard |A $500.00 $125.00] Nill $625.00 $200 No $625.00]  $1,959.70
B Nil Nill Nill Nil $200 No Nil|  $3,175.82
c Nill Nill Nill Nill $200 No Nill  $3,189.62
U: Condran Nill Nill Nill Nill $200 No Nill  $1,062.00
U: Colless Nill Nill Nill Nill $200 No
U: Braeckmans Nill Nill Nill Nill $200 No Nil $708.80,
u: $200 No il $1,724.00

$1,055.00
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SECTION 3

Planning and Development Processes
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Planning and Development Processes

“Local Government has not had more than thirty years’ experience with town planning
legislation, and the Government considers that it is now opportune for it to be more
independently responsible for local planning decisions. ...

These changes create a new era for local government in local planning and the
Government looks to local government to exercise its new autonomy for the benefit of
local communities.”

14 November 1979
Second reading of the Environmental Planning and Assessment Bill

“Consistency of decision making must be a fundamental objective of those who make
administrative decisions.”

3 August 2004
Mr Justice McClellan
Land and Environment Court

3.1 Terms of Reference

The Terms of Reference instructed the Inquiry to inquire, report and provide
recommendations as to the efficiency and effectiveness of the governance of Tweed Shire
Council in respect of five matters. The second of the five matters required an appraisal of
the appropriateness of the procedures and processes adopted by council in relation to its
environmental planning responsibilities, including the processing of applications for
development, particularly those of a significant nature.

This Section addresses these issues.
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3.2 The Role of the Department of Infrastructure, Planning and Natural
Resources

3.2.1 The Policy Framework

In November 2002 Planning New South Wales introduced State Environment Planning
Policy 71 (SEPP 71). Its intention was to manage developments along the coast in order
to protect various attributes of the New South Wales Coast.

2 Aims of Policy
(1) This Policy aims:

(a) to protect and manage the natural, cultural, recreational and economic attributes of
the New South Wales coast, and

(b) to protect and improve existing public access to and along coastal foreshores to the
extent that this is compatible with the natural attributes of the coastal foreshore, and

(c) to ensure that new opportunities for public access to and along coastal foreshores are

identified and realised to the extent that this is compatible with the natural attributes of

the coastal foreshore, and

(d) to protect and preserve Aboriginal cultural heritage, and Aboriginal places, values,
customs, beliefs and traditional knowledge, and

(e) to ensure that the visual amenity of the coast is protected, and

(f) to protect and preserve beach environments and beach amenity, and

(g) to protect and preserve native coastal vegetation, and

(h) to protect and preserve the marine environment of New South Wales, and

(i) to protect and preserve rock platforms, and

(j) to manage the coastal zone in accordance with the principles of ecologically
sustainable development (within the meaning of section 6 (2) of the Protection of the
Environment Administration Act 1991), and

(k) to ensure that the type, bulk, scale and size of development is appropriate for the
location and protects and improves the natural scenic quality of the surrounding area,
and

(1) to encourage a strategic approach to coastal management.

(2) This Policy:

(a) identifies State significant development in the coastal zone, and

(b) requires certain development applications to carry out development in sensitive
coastal locations to be referred to the Director-General for comment, and

(c) identifies master plan requirements for certain development in the coastal zone.

3) This Policy aims to further the implementation of the Government’s coastal
policy.
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SEPP 71 had implications for councils’ local environmental plans, and for the processing
of development applications.

7 Application of clause 8 matters
The matters for consideration set out in clause 8:

(a) should be taken into account by a council, when it prepares a draft local
environmental plan that applies to land to which this Policy applies, and

(b) are to be taken into account by a consent authority when it determines a development
application to carry out development on land to which this Policy applies.

SEPP 71 listed a range of matters that had to be taken into account when planning for, or
evaluating development applications for, coastal sites. These included such issues as
public access to beaches, relationship of developments to surrounding areas, impacts on
amenity, protection of scenic qualities, conservation of animals and wildlife corridors,
and the impact of coastal processes on developments amongst other matters.

8 Matters for consideration
The matters for consideration are the following:

(a) the aims of this Policy set out in clause 2,

(b) existing public access to and along the coastal foreshore for pedestrians or persons
with a disability should be retained and, where possible, public access to and along
the coastal foreshore for pedestrians or persons with a disability should be improved,

(c) opportunities to provide new public access to and along the coastal foreshore for
pedestrians or persons with a disability,

(d) the suitability of development given its type, location and design and its relationship
with the surrounding area,

(e) any detrimental impact that development may have on the amenity of the coastal

foreshore, including any significant overshadowing of the coastal foreshore and any

significant loss of views from a public place to the coastal foreshore,

() the scenic qualities of the New South Wales coast, and means to protect and improve
these qualities,

(g) measures to conserve animals (within the meaning of the Threatened Species
Conservation Act 1995) and plants (within the meaning of that Act), and their
habitats,

(h) measures to conserve fish (within the meaning of Part 7A of the Fisheries
Management Act 1994) and marine vegetation (within the meaning of that Part), and
their habitats

(1) existing wildlife corridors and the impact of development on these corridors,

(j) the likely impact of coastal processes and coastal hazards on development and any
likely impacts of development on coastal processes and coastal hazards,

(k) measures to reduce the potential for conflict between land-based and water-based
coastal activities,

(I) measures to protect the cultural places, values, customs, beliefs and traditional
knowledge of Aboriginals,
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(m) likely impacts of development on the water quality of coastal waterbodies,

(n) the conservation and preservation of items of heritage, archaeological or historic
significance,

(o) only in cases in which a council prepares a draft local environmental plan that applies
to land to which this Policy applies, the means to encourage compact towns and cities,

(p) only in cases in which a development application in relation to proposed
development is determined:

(i) the cumulative impacts of the proposed development on the environment, and

(i1) measures to ensure that water and energy usage by the proposed development is
efficient.

Note. Clause 92 of the Environmental Planning and Assessment Regulation 2000 requires the

Government Coastal Policy (as defined in that clause) to be taken into consideration by a
consent authority when determining development applications in the local government areas
identified in that clause or on land to which the Government Coastal Policy applies.

Schedule 1 Coastal lakes
{Clausa 3 (1), definition of “coastal lake™
Avoca Lake Killajea Lagoon Narrabeen Lagoon
Back Lake/Lagoon Kioloa Lagoon Marrawallee Inlet
Baragoot Lake Lake Amsworth Melson Lagoon
Bellambi Lagoon Lake Arragan Oyster Creek and Lagoon
Bingie (Kellys) Lake Lake Brou Pambula InletT ake
Bondi Lagoon Lake Brunderee Quecns Lake
Bowrnda Lagoon Lake Cakora Saltwater Lagoon
Broadwater Lake Cathie Saltwater Lake
Brush (Swan) Lagoon Lake Conjola (includes Bemringer)  Smiths Lake
Bullengella Lake Lake Hiawatha St Georges Basin
Bunpa Lagoon Lake Illawarra Swan Lake
Burrill Lake Lake Innes Tabourie Lake
Candlagan Creek and Lagoon Lake Macquarze Termeil Lake
Cobaki-Terranora Lake Mirmie Water Temrigal Lagoon
Cockrone Lake Lake Mummuga (Dalmeny) The Broadwater (Clarcnce River)
Coila Lake, Lake Taroerga Tilba Tilba Lake
Congo Creek and Lagoon Lake Wollumboola Tuggerah Lake (inclodes Lakes Bu
Conindi (Pipeclay) Lake Litile Lake (Narooma) and Munmrah)
Corunna Lake Little Lake (near Wallaga) Turcss Lake
Cuodgen Lake Long Swamp Wagonga Ink:t
Curalo Lagoon Manly Lagoon Wallaga Lake
Curl Curl Lagoon Merimbula Lake Wallagoot Lake
Cuttagee Lake Meringo Creek and Lagoon Wallis Lake
Dalhousie Creek and Lagoon Meroo Laks Wamberal Lagoon
Dee Why Lagoon Middle {Tanja) Lagoon Wapengo Lagoon
Desp Creek and Lagoon Mullimburra Lagoon Watzons Taylor Lake
Dumas Lake Murrzh Lagoon Wem Lagoon
Goolawah Lagoon Myall Lakes Willmga Lake
Heamns Lake Nangudga Lake Wonboyn Lzke
Kianga Lake Margal Lake Woolgoolga Lake
Wooloweyah Lagoon
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Schedule 2 Significant coastal development—specified
development
(Clauses 9 (1) {a} and 10 (1))

Development for any of the following purposes if all or any part of the development is
on land to which this Policy applies:

mining, extractive indusiry, industry, landfill, recreational establishments, marinas,
tourist facilities {except bed and breakfast establishments, and farm stays).

Structures greater than 13m in height, where the height is the greatest height measured
from any point on the building to the natural ground level (being the ground level of the
site as if the land comprising the site were undeveloped) immediately below that point.

Development comprising: .

(a) subdivision of land within a residential zone into more than 25 lots, or

{b) subdivision of land within a rural residential zone into more than 5 lots, or
(¢) subdivision of land within any zone into any number of lots if the future

development of any lot created by the subdivision will require effluent to be
disposed of by means of a non-reticulated system.

In this Schedule:

extractive industry means the obtaining of extractive materials by methods including
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excavating, dredging, tunnelling or quarrying, or the storing, stockpiling or processing
of extractive materials by methods including washing, crushing, sawing or separating.

extractive material means sand, gravel, clay, turf, soil, rock, stone or similar substances.

industry means the following types of industry but only if they comprise designated
development in accordance with Schedule 3 to the Environmental Planning and
Assessment Regulation 2000—agricultural produce industries, bitumen pre-mix
industries, breweries and distilleries, cement works, ceramic and glass industries,
chemical industries and works, chemical storage facilities, composting facilities or
works, contaminated soil treatment works, crushing, grinding or separating works, drum
or container reconditioning works, electricity generating stations, livestock intensive
industries, livestock processing industries, mineral processing or metallurgical works,
paper, pulp or pulp products industries, petroleun works, wood or timber milling or
processing works, and wood preservation works, but does not include mining or
extractive industries.

landfill means a waste mamgaﬁmt facility that disposes of waste by landfill.

marinas means marinas which are designated development in accordance with Schedule
3 to the Environmental Planning and Assessment Regulation 2000.

mining includes the mining, processing or handling of minerals, being minerals within
the meaning of the Mining Act 1992. :

recreational establishments means health farms, religious retreat houses, rest homes
and youth camps, but excludes internal refits of, or minor alterations or minor additions
to, existing recreation establishments.

tourist facilities means any of the following which provide accommodation for tourists:
hotels, motels, backpackers’ accommodation, hostels, tourist resorts, holiday cabins,
holiday units, serviced apartments, eco-tourism resorts, caravan parks and camping
grounds, but excludes internal refits of, or minor alterations or minor additions to,
existing tourist facilities.

* Schedule 2 Later repealed

Part 3 Significant coastal development
9 Application of Part
(1} This Part applies to:
(a) development specified in Schedule 2, and

(b) development (other than development specified in Schedule 2) comprising
the erection of a building that is 2 or more storeys in height, the number of

Planning Policy No 6—Number of Storeys in a Building, on, or partly on,
land within a sensitive coastal location, and

(c) development (other than development specified in Schedule 2) within 100m
below mean high water mark of the sea, a bay or an estuary, and

{d) development (other than development specified in Schedule 2) on land
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described in Schedule 3,
subject to subclause (2).

(2} This Part does not apply to:

(a) development in relation to which, under another environmental planning
instrument, development consent cannot be granted without the concurrence
of the Minister or the Director-General, or

(b} development in relation to which, under another environmental planning
instrument, the Minister or the Director-General is the consent authority.

(3) Despite subclause (2), this Part does apply to development in relation to which,
under:

(a) State Environmental Planning Policy No 1—Development Standards, or

development consent cannot be granted without the concurrence of the Director-
General, whether or not the concurrence may be lawfully assumed.

10 State significant development

(1) Pursuant to section 76A (7) of the Act, development specified in Schedule 2 is
declared to be State significant development. :

(2) Pursuant to section 76A (9) of the Act, the Minister is the consent authority for
State significant development.

* Schedule 10 Later repealed

Schedules 1 and 2 and Part 3 section 9 indicate the kinds of development, and the
characteristics of development that fell under SEPP 71.

11 Determination by councils of applications for significant coastal
development

(1) This clause applies to development that is included in clause 9 (1) (b), (c¢) or (d).

2) A council must send a copy of a development application for consent to carry out
development to which this clause applies to the Director-General within 2 days after
the application is received by the council.

3) A council must not determine a development application for consent to carry out
development to which this clause applies:

(a) within 28 days after a copy of the application is received by the Director-General

pursuant to subclause (2), or

(b) if the Minister gives the council a direction under section 88A of the Act in respect of
the development application.
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(4) During the 28-day period referred to in subclause (3) (a), the Director-General
may specify matters, in addition to the matters set out in clause 8, that the council
must take into consideration in determining the development application.

(5) In addition to the matters set out in clause 8, a council must take into
consideration any matters specified under subclause (4) in respect of a development
application when it determines the application.

SEPP 71 related to the coastal zone, including coastal lakes and estuaries, northward from
Port Stephens, and southward from Shellharbour. The coastal zone is generally one
kilometre landward of the western boundary of the coastal waters of the State.

The Tweed not only had territory in the coastal zone that was affected by SEPP 71, it was
chosen by Planning New South Wales as the pilot program in the Comprehensive Coastal
Assessment, a program designed to collect information on coastal values and to develop
decision-making tools and methods. Tweed Shire Council was a partner in the pilot.
SEPP 71 was the centrepiece of the State Government’s $11.7 million scheme to protect
the New South Wales coast from over-development. It was released by the then Minister
for Planning, Dr, Refshauge, on 28 October 2002, and became effective in November of
that year. Effectively, it meant that all developments that fitted the various thresholds
defined in the SEPP (see above) were to be processed by Planning New South Wales.

Following the elections in 2003 the structure of the planning system at the State
Government level was changed with the formation of the Department of Infrastructure,
Planning and Natural Development. The new Department had responsibility for SEPP
71.

SEPP 71 might be regarded as the end-point of a process of policy development that
stretched back to 1979 (when the Coastal Council was established), and more directly to a
set of policy initiatives of the Carr Government that began the process of developing
coastal protection from 1997. Alongside the pressures arising from development
demands, the policy direction was guided by the perceived failures of some councils to
manage the challenges of rapid growth along the NSW coast, and the conservation of its
natural environment and preserve public amenity. Professor Thom, the previous chair of
the Coastal Council and visiting Professor at DIPNR, discussed the record of councils in
these matters (T. 10/3/05 p. 1230).

PROF DALY: And with that 1997 policy did that obligate councils to do certain things?

PROF THOM: There was a 117 direction issued by the Minister, and who happened to
be Minister Knowles at the time, a Section 117 direction, which indicated that councils
must take into consideration the Coastal Policy. That was also brought in as part of the
EP and A Act as a requirement. In doing so then councils, by taking into consideration
the matters associated with the Coastal Policy, were obliged to do so to take into
consideration. And with the amendments to the Coastal Protection Act take on board
those principles of the Coastal Policy, namely, the principles of ecological sustainable

Tweed Shire Council Public Inquiry Second Report 109




development which linked across, of course, to similar objects that occur in the EP and A
Act.

There was a recognition that councils would be cognisant of the implications of that
policy in consideration of whatever, environmental protection, economic development,
provision of social services, amenities, whatever fell within the confines of the coastal
zone. And the important thing about the Coastal Policy was that it was restricted to a
geographically defined zone - a one kilometre zone - that was marked on one to 25,000
maps. Those maps had been signed by the Minister as the maps that concur with the
provisions in the Coastal Protection Act.

PROF DALY: By and large did councils take into any consideration the policy?

PROF THOM: A very mixed bag in relationship to the way in which councils used or
took into consideration the Coastal Policy. That often related to the different types of
interest that councils had along the coast. It was such that as a result of further
consideration of councils' activities through 1999 and into 2000, particularly instigated
as a result of a review of beach management which coastal council undertook and |
chaired that review, the government in 2001 released its Coastal Protection package. ...

T. 10/3/05 p. 1230

When DIPNR took over the planning responsibilities of the State, in the year following
the introduction of SEPP 71, a new approach to planning was adopted that was aimed at
reducing the complexity of the system. Included in the approach were goals of improving
development assessment and the development of regional strategies. Both of these goals
had very direct implications for councils, and the North Coast was singled out as being
especially important in terms of reform. Professor Thom explained the current position
(T. 10/3/05 p. 1237-1239).

PROF THOM: ... Plan Reform, is the terminology we currently use. And in doing so,
the Government accepted that we had many antiquated Local Environmental Plans, many
zones which had conditions within it which made it very, very difficult to get consistency
and outcome from one council to another, various definitions that existed under the
zoning tables, for example, we had something like 16 different definitions across the State
for extractive industry.

We had something like five and a half thousand Local Planning instruments for the State
and we have something like 3100 different zones across the State. All this added up to, as
1 said, a bogging down, a complicated system. So the planning reform process - and if it
hasn't already been tabled, I can table this document - - -

PROF DALY: [ would appreciate that.

PROF THOM: - - - which does summarise a lot of what I can now say - does reflect the
present position with one exception, which I will come to if I could. So in the context of
planning reform there are four key themes that the government is pursuing. First is the
regional strategies. The second is the simplified plan-making. The third is to improve
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development assessment and the fourth is a more flexible use of developer financial
contributions, essentially through a revision of section 94 of the EP and A Act.

PROF DALY: Okay. Let's focus on the first of those.

PROF THOM: The strategic assessment planning: one of the things that I encountered
as chair of the Coastal Council, when I was asked to comment on a number of things and
actually participate as the Minister's intervener in a number of landed environment court
cases, was the inconsistency between what were old regional environmental plans and
the plethora of matters associated with Local Environmental Plans. It was quite clear
that regional environmental plans either had to be totally revised or chucked out.

Government has taken the decision that we should have very, very few regional
environmental plans. They will remain as provision in the Act but there will be very few
of them. The key statutory planning instrument is the Local Environmental Plan. But the
Local Environment Plan - and there will be one Local Environment Plan per council
area - and the key thrust, however, of the reform is to have those Local Environmental
Plans guided by regional strategies.

The regional strategies will be a mechanism that councils will have to give effect to in
their revision of LEPs. And in areas of high growth, high population growth, councils
are on notice to have their LEPs revised in the next three to five years. Support will be
given to councils to do that under the planning reform funding mechanism and that is
ongoing at the present time. The regional strategies will be designed to give a framework
that will do two things: inform the content of these revised LEPs but also provide an
investment structure for government, an investment plan for government, for supporting
the regions through infrastructure.

At the moment there is no co-ordinated mechanism to bring together infrastructure
investment across the various sectors of government. They just happen to occur as a
result of individual departmental bids which end up going through the budgetary process.
Minister Knowles, as Minister for Infrastructure, is Chair of the Infrastructure Planning
Commiittee of Cabinet and is in a position to help co-ordinate the bids for infrastructure
but to do it in the context of what we see is necessary in a strategic plan.

And in that strategic context the strategies will do a number of things: they will identify
settlement areas, where settlement is appropriate; and identify conservation areas;
identify employment lands that can be zoned accordingly. They will provide for the areas
of high conservation value which the State should be acquiring - and there's an
investment process that will be linked to acquisition. The one that I'm particularly
involved in is the Coastal Lands Protection Scheme. The Government has announced an
increase in funding for that so there's already an important announcement to underpin
that particular move. There will be support for particular types of infrastructure that will
flow through that. So these regional strategies are now being developed in a number of
areas along the coast. A high priority area is the Far North Coast which is the six
councils of the Far Northern region.

PROF DALY: Where is that at?
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PROF THOM: In fact, we have just had a meeting with mayors and general managers
this morning - of those six councils, informing them that we have a status report, which
has just been completed, as to where we're up to. We're currently - and this comes back
to an earlier question that you made about the Comprehensive Coastal Assessment - the
data and information that we have from the Tweed Pilot for the Comprehensive

Coastal Assessment yielded a number of scenarios associated with growth, population
growth and the possible location of population in terms of the region, such as the Tweed
Shire, over the next 30 years, recognising that the Far North Coast is projected to grow
over the next 30 years at about 80,000, according to the latest statistics that we have
released through the Department. But there's a strong view within the Department that
that's an under-estimate. 40,000 of that, by the way, is estimated for Tweed Shire.

T. 10/3/0S p. 1237-1239

Planning NSW had developed a regional structure across New South Wales, which
looked after their regional planning responsibilities, and the operational links between the
State and Local Governments in the planning area. The base of the North Coast Planning
NSW region was at Grafton, which still provides the base for the regional DIPNR office.
Mr Imrie, a former deputy director of the Planning NSW office at Grafton appeared at the
Hearings. He provided some background on the challenges that were faced (T. 18/3/05
p. 1705-1707). These included the volume of material that had to be managed, the
complexity of the planning system, and the resources available.

MS ANNIS-BROWN: You mentioned state significant applications. You don't seem to
have been around when SEPP71 was introduced?

MR IMRIE: Fortunately, yes.
MR BROAD: Can I interrupt? Why is that?

MR IMRIE: [ think one of the features of the New South Wales planning system is its
immense complexity and virtually for any development application, it changes from local
government area to local government area. You have a whole series of controls that are
held in the local council - local environmental plan - with its definitions. You often have
model provisions, which are standard model provisions, and then, on top of that,

you actually have development control provisions in the regional plan and as time went
on, there was more and more development provisions contained in state policies, which
sometimes don't sit easily with local things. So it's really just the complexity of it.

MS ANNIS-BROWN: Just to go on from there, you mentioned you had a team of staff
working on these matters; development applications and the like. I'm just wondering
what your resources were like. I mean, did you have enough staff to do the work at the
time? How many, roughly, applications were you dealing with? Things like that.

MR IMRIE: [ mean, I guess the true answer is: there's probably never enough staff to
deal with all of the things that come across a busy, government organisation desk. But
we got back and I guess - look, I'm sorry, I can't recall actual numbers. It would be some
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hundreds of individual matters per month that would comes across my desk, from very
minor things to some quite complicated things.

MS ANNIS-BROWN: In terms of your staff, what sort of professional skills did they
hold? You would have had environmental people, planners,; what sort of skill set did they
have?

MR IMRIE: Yes, certainly, we did. We had one or two people with good environmental
skills, who were able to do - particularly, as we had responsibility for state policies
dealing with coastal wetlands and littoral rainforest, and in that case, it is necessary to
have people with botanical skills, to enable them to identify exactly where the boundaries
are. So we had a number of people who - or one person, particularly, who was quite
qualified to do that, but others who had an interest and had picked up those sort of skills.

Some individuals - most people are qualified, I guess, with a planning degree or a
geography degree or something, in the first instance, but they tend to add on things that
are of particular interest to them. One of the things that was my responsibility was an
amendment to the items of historic significance in the region, and that was actually
handled by a person who had quite a lot of individual expertise, but he was certainly not
qualified in that.

MS ANNIS-BROWN:  So just to go back, you mentioned you would have received - and
this is off the top of your head - hundreds of applications per month, ranging from minor
to major.

MR IMRIE: Yes.

MS ANNIS-BROWN: How many staff did you have in your teams? Did you have many
teams, one team? I mean, how many staff were dealing with those hundreds of
applications per month?

MR IMRIE: Generally speaking, a team has got about four or five people in it, and at
any given time - I usually had a team that dealt with the northern part of the region, when
I'was dealing with this area, and if there were particular projects on, there would be a
team with the right number of people to do that project in it.

MS ANNIS-BROWN: Okay. So you just allocated them as necessary, depending on - -

MR IMRIE: So really it was, if you needed to take people off line to do whatever you
were going to do, you would estimate what the time might be and you would take those
people and put them in a team to deal with that particular work.

MR BROAD: Can I just ask you a couple more, perhaps, general questions? What sort
of load were you dealing with? You were dealing with a number of Council areas. How
many files, roughly, per annum, would you have to deal with? [ mean - sorry, I'll restrict
it. Where it came to the Department's involvement in development applications which
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were before Council, which the Department was then involved with, how many were you
dealing with, roughly, per annum?

MR IMRIE: What, at any one time?
MR BROAD: Oh, at any one time or per annum.

MR IMRIE: Okay. Look, I'm sorry, I do not have the numbers and my memory is
slipping away a little bit with it.

MR BROAD: Are we talking about hundreds over a year or - - -

MR IMRIE: Yes, I would have thought it's in that sort of numbers, yes. I mean, we had
concurrence roles, so there were a number of things where that would be triggered, and
some of those were more complicated than others. So it could be a concurrence role in
Council's local environmental plan - - -

T. 18/3/05 p. 1705-1707

Mr Imrie was asked about the relationship between his office and Tweed Shire Council.
He stated that it was never an easy relationship because of the complexity of the issues in
the Tweed.

MR BROAD: So far as Tweed Shire Council was concerned, what was your
relationship with the Council? Were you on a good relationship with staff within the
Council?

MR IMRIE: [ have to say it varied over the years. Certainly, with the past director,
Director Broyd, yes, we had good relations with him and, I think, Mr Jardine, who was
the forward planner, and with Gary Smith, who was the statutory planner.

MR BROAD: The quality - - -

MR IMRIE: [t was never an easy relationship, because things in Tweeds tended to be
quite complicated and there were lots of pressures for them.

MR BROAD: Why do you say things were complicated? Because of discrete planning
instruments and policies?

MR IMRIE: [ guess that's part of it. I mean, that's my earlier comment. I mean, the
system is quite complicated and, I guess, a lot of things in Tweed had a complicated
history, so if you - to understand whether you actually had an approval or what your
approval could actually achieve, you actually had to have an understanding of that
history and then you would have to research what the extent of your approval or non-
approval rights were. So that often took some time. So it certainly wasn't - a thing from
Tweed Coast would not be a simple straight-forward matter and tended to be dealt with,
as a consequence, by one of the more experienced planners in my team, yes.

T. 18/3/05 p. 1708
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3.2.2 The Impact of SEPP 71

Mr Papps, who was formerly an executive director of Planning New South Wales, with
responsibility for rural and regional planning in the State, appeared at the Public
Hearings. He discussed the background work on evaluating social, environmental and
economic values along the coast to enable Planning NSW to better resolve conflicts
between economic development and environmental values. He explained some of the
processes before the introduction of SEPP 71 (T. 10/3/05 p. 1248-1249).

MR PAPPS: That's right, and the - I mean, the other very obvious one that you've
already heard about was getting a better understanding of the values along the coast.
And so the coastal audit and gathering information about social, environmental and
economic values up and down the coast, because planning decisions, at least from my
perspective, were nearly always about a trade-off between a range of values, some of
them conflicting. The classic one, for example, might be dealing with an argument from
some that such and such a development should occur because of the very significant
social and economic benefits it might have for a community, as opposed to the potential
impacts it might have, say, on environmental values. So you had to make trade-off
decisions. The better the data you had to begin with, the better the trade-off decision. So
that was a big initiative.

MR BROAD: The introduction of SEPP 71 provided significant alteration in the way
that councils - or the way that major developments were then to be handled.

MR PAPPS: That's right.

MR BROAD: [t effectively transferred responsibility for major developments or tourist
developments away from council and to the Department.

MR PAPPS: [t certainly had that effect. It had more than that, and part of the thinking
behind that particular provision - that particular set of provisions - was because of the
real and potential conflict, at times, between the interests of local government, elected
perhaps on a different platform, responding to different community pressures, and the
interests of the state government. There was a need to have a better hierarchy of decision
making and to have more certainty about when the state government ought to be involved
in local planning decisions. Up until that time, very generically speaking - and I'm not a
lawyer - the state government did have a capacity to participate in local government
decisions through two main ways.

The first was that it was required to approve local environmental plans or amendments to
local environmental plans, so it could apply some strategic thinking at that level, and the
second was that providing certain criteria were met, the minister had the capacity to do
what we called "call in" a development application. So up until the time that a
development application was adjudicated on by the local government, the minister had
the discretion, if he chose, to call it in, and he would, in effect, become the consent
authority. Now, that had been applied up and down the Coast in various ways, and there
was, 1 think, a high degree of dissatisfaction, both from local government and from the
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Department and, in turn, the minister, about what seemed to be often arbitrary decision
about what was called in.

T. 10/3/05 p. 1248-1249

The introduction of SEPP 71 led to a large number of coastal development projects,
formerly handled by councils, being processed by DIPNR in Sydney. It was a most
significant shift in responsibilities.

Data supplied by DIPNR show the number of applications handled under SEPP 71 from
its inception (November 2002) through to April 2005. There were 332 applications
forwarded to DIPNR from the councils affected by the new system. Tweed Shire topped
the number of applications with 37, 11% of the total (Table 3.2.2.1 and Figure 3.2.2.1).

Table 3.2.2.1
SEPP 71 Applications by LGA

TOTAL | Approved | Withdrawn | Returned | Rejected | Current
Ballina 11 6] 1 0] 0 4
Bega 8 4 3 0] 0] 1
Bega Valley 13 2 1 1 0 9
Bellingen 9 5 2 0] 1 1
Byron 15 3| 5 0] 1 6
Clarence Valley 14 1 1 2 1 8|1 = Off exhibition submissions being summarised
ICoffs Harbour 30 9 4 0] 0] 17|
Eurobodella 32 14 3 0 0 141 = Forwarded to council for determination
Great Lakes 35| 17| 1 1 0 151 = Not proceeding
Greater Taree 4 0] 1 0] 0 3
Hastings 5 3] 1 0] 0 1
Kempsey 10 4 1 0] 0] 5
Kiama 14 3 5 0] 0 6
Macksville 3 1 2 0] 0 0
Maclean 14 11 1 0] 0] 2
Nambucca 18 13| 0] 0] 0] 5
Narooma 1 0| 1 0] 0] 0
Port Stephens 25| 11 1 0 1 111 = DIA matter
Pristine Waters 1 0| 0] 0] 1 0
Richmond Valley 2 0| 0] 0] 0] 2
Shoalhaven 23| 8 2 1 1 11
Taree 4 2 0] 0] 0] 2
Tweed 37 12 2 0] 2 21
Wioni 4 2 0] 0 0] 2
TOTAL 332 131 38| 5 8 146
|lAverage 13.83] 5.46| 1.58 0.21 0.33] 6.08]

Source: Department of Infrastructure, Planning and Natural Resources, May 2005.
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Figure 3.2.2.1

SEPP 71 Applications by LGA

SEPP 71 Applications by Local Government Area
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Source: Adapted from Department of Infrastructure, Planning and Natural Resources,
May 2005.

Tweed Shire had the largest number of applications in 2003, and the second largest in
2004 and 2005 (Table 3.2.2.2 and Figure 3.2.2.2). Tweed Shire has had the third largest
number of applications approved (Figure 3.2.2.3), but has the largest number of
applications awaiting decisions (Figure 3.2.2.4). These statistics show that Tweed Shire’s
coastal developments are amongst the highest in number in New South Wales, but also
amongst the most complex as indicated by the large number of applications that remain
unresolved in the decision-making system.

Table 3.2.2.2

SEPP 71 Applications by LGA by Year.

2002 2003 2004 2005 TOTAL
Ballina 0| 4 6) 1 11
Bega 2 5 0| 1 8|
Bega Valley 0] 3 8| 2 13
Bellingen 0] 4 3| 2 9
Byron 2 5 5 3 15
Clarence Valley 0] 0 10 4 14
Coffs Harbour 2 6 12 10 30|
Eurobodella 1 12 13| 6) 32
Great Lakes 0] 13 18 4 35|
Greater Taree 0 0 4 0 4
Hastings 0] 2 3| 0 5
Kempsey 0] 5 4 1 10
Kiama 0| 4 7| 3 14
Macksville 0] 3 0] 0 3
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Maclean 2 8 3 1 14
Nambucca 1 8 8| 1 18|
Narooma 1 0 0] 0 1
Port Stephens 0] 8 12 5 25
Pristine Waters 1 0 0] 0 1
Richmond Valley 0] 0] 2 0 2
Shoalhaven 2 9 9 3 23
[Taree 0] 2 2 0 4
Tweed 2 15 13 7 37
0 2 2 0

Wyon 4
! OTAL 16 118 144 54 332

Source: Department of Infrastructure, Planning and Natural Resources, May 2005.

Figure 3.2.2.2

SEPP 71 Applications by LGA by Year.
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Figure 3.2.2.3

SEPP 71 Applications by LGA — Approved Applications.
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Figure 3.2.2.4

SEPP 71 Applications by LGA — Current Applications.
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3.2.3 The Challenges SEPP 71 Had to Meet

The number of applications to Planning NSW, and then to DIPNR, that fell under the
SEPP 71 system surprised the planning authorities (T. 10/3/05 p. 1250).

MR BROAD: When it came to SEPP 71 being promulgated, what sort of expectation
did the government have as to the number of applications it might be dealing with on that
policy?

MR PAPPS: There was a great deal of discussion at the time about that. The state
government had a very clearly expressed policy, that it didn't want to become involved in
local government planning decisions that it didn't need to. In other words, where it
wasn't adding value or it wasn't representing a legitimate state government interest, it
didn't want to be involved in the local government decision making, and, in fact, I think a
number of ministers were concerned about the number of call ins — the elevation - the
growing number of call ins were seen as a symptom of a failure in the planning system.
In other words, if we got our strategic planning done better, there would be better local
environmental plans with better statutory arrangements and reflections of state
government policy that would lead to better local government decision making, would
lead to less call-ins.

So there was a great deal of anxiety about this and at the time that we were formulating
SEPP 71, we had the tension between trying to come up with a legal definition that would
capture the significant or potentially significant developments, where we as a state would
have a legitimate interest, and ensuring where the ones where we didn't have a legitimate
interest went through that filter and returned back to local government. I think it's fair to
say, certainly from my perspective - I can't speak on behalf of the then minister or the
government - that we didn't accurately estimate the work load that SEPP 71 introduced
within to the Department - - -

MR BROAD: Did you underestimate it?
MR PAPPS: We underestimated it .
MR BROAD: Significantly?

MR PAPPS: In my view, significantly. We were struggling, and why that was
important, apart from anything else, is because it had a direct resource implication.

MR BROAD: [was about to leap to that. You spoke about the Department dealing with
state significant developments. What sort of logistical requirements did that put on the
Department to deal with those? Were they large in number? Did they require a very
detailed consideration or were they - were you receiving an application, which was fairly
well thought out at a high level of quality, that you could read through and say, "Yes, we
can go through this part. It is a well thought out, well put together process."

MR PAPPS: Based on my experience, they varied widely. We would deal with some
where there had been a great deal of work already done and where there wasn't much

Tweed Shire Council Public Inquiry Second Report 120




else required except us exploring the issues, canvassing broadly and bringing, if you like,
the broader experience and the broader perspective of state government to that planning
issue. There were others where there were clearly information - significant information
gaps right from the beginning, and where, for example, we thought there might not have
been adequate consultation with the community or with interest groups or where perhaps
we thought there hadn't been adequate attention paid to the view of the Coastal Council.
So it used to vary quite widely, and - - -

MR BROAD: Isit---
MR PAPPS: Sorry.
MR BROAD: ['m not trying to cut you short.

MR PAPPS: No.

MR BROAD: [I'm trying to get my head across this process. Within the Department that
you dealt with, what sort of manpower was required by SEPP71 by comparison to the
manpower that was required prior to its implementation?

MR PAPPS: [ think there are two parts to my answer. The first is that, prior to its
implementation, it was an ad hoc diversion of existing resources. So, for example, if we
had called in a major coastal DA, let's say on the south coast, it would mean me diverting
one, two or possibly three planning officers from my planning team to work almost full-
time on that for however long it took, and that meant they weren't doing the work that
they were otherwise asked to do.

With SEPP71, the State Government acknowledged that it would have a far greater role,
and it gave us additional resources and we set up a specific unit within head office to
deal with it. In practice, my planning teams - my then planning teams in the region still
had to contribute some resources, some time, some effort, because they understood the
places the best, and so they were being called on to advise the head office unit.

MR BROAD: So they would feed down to a central office in Sydney?

MR PAPPS: That's right. I think as a generalisation, Mr Broad, I'd say that the
SEPP71 with the dedicated resources, even though I thought they weren't sufficient,
relieved by regional planning teams of a great deal of the burden, but not all of it.

MR BROAD: Within councils they bring to bear a multi-skilled group of people. They
bring those with environmental skills, those with planning skills, those with engineering
skills - - -

MR PAPPS: That's right.

MR BROAD: - - - and they tend to work as groups together.

MR PAPPS: That's right.
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MR BROAD: Within the Department, did you have a similar model that you had these
multi-skill?

MR PAPPS: In part. We had a range of skills within the Department that went beyond
Jjust straight statutory planning.

MR BROAD: That's why I asked, because you spoke of planning teams.

MR PAPPS: Yes. And my planning teams were mostly made up of planners, and they
had that particular disciplinary skill. Elsewhere in the Department, we did have other
skills, for example, urban designers. We had some people who had been trained and
skilled in coastal protection. But, otherwise, we relied on advice from other parts of
government so, for example, in a specific development, if there were coastal engineering
matters, teams would call on those skills from mostly the Department of Land and Water
Conservation. We would often call on Professor Thom for his particular skills and his
particular expertise, just as a source of advice. We would be duty bound to make the
decisions under the legislation, but we would utilise whatever skills and advice we could
get across government agencies and across the coast for councils.

T. 10/3/05 p. 1250-1253

The large number of applications sorely tested the resource base of Planning NSW and
then DIPNR. The evidence suggests that the resource base was inadequate for the tasks
set by SEPP 71.

MR BROAD: We've heard that there's a general shortage of skilled planners in meeting
with the demands of SEPP71. Did you struggle with the ability to put staff on who could
deal with the applications?

MR PAPPS: We did, and it was a generic struggle across all aspects of planning. There
was a staff shortage - there was shortage of skilled planners. It was particularly difficult
to employ people to work in that statutory planning aspect, dealing with DAs, because it
was stressful work. You got a lot of pressure on you, both in terms of time, in terms of the
complexity of the matters you were dealing with, and because you dealt - in those
situations you dealt with government agencies, you dealt with the community, you dealt
with the local council, the elected councillors, you dealt with the council officials and you
dealt with the developers.

MR BROAD: Did you have significant numbers of staff who had the actual experience
to day-to-day dealing with development applications?

MR PAPPS: In our planning teams, we had staff who would have met that definition.
MR BROAD: Did you have significant numbers of those sort of staff?

MR PAPPS: [ would have argued at the time, and did argue at the time, we never had
enough staff to deal adequately with the statutory planning matters.

T. 10/3/05 p. 1254-1255
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Applications flowed to Sydney from 24 councils that prior to SEPP 71 would have
handled them themselves. The collective planning base of these councils in terms of
professional planning staff is not known to the Inquiry, but it must number between 100
and 200 people. Information from DIPNR indicates that the total number of
professionals in the State Significance group in May 2005 was 30, of which just 6 were
dedicated to SEPP 71 applications. Although SEPP 71 applications only related to
coastal and coastal lake sections of the councils, whereas the planning staff of the 24
councils dealt with their entire areas, the disparity in the resource bases of DIPNR and the
councils is very great. It is also a fact that the coastal areas are under greatest growth
pressure from development and have large populations in contrast to the hinterland areas.
The planning resources of the councils would have a direct relationship to this. It led
Planning NSW and DIPNR to rely on these resources (T. 10/3/05 P. 1253-1254).

MR BROAD: [In reviewing some of the files of councils, there appears to have been
substantial liaison between the Department and councils.

MR PAPPS: That's right.
MR BROAD: To what extent did you draw on councils for their skills?

MR PAPPS: [t depended on the council but, as a generalisation, we attempted to make
as much utilisation of the skills of the officers of council as we could. Many of the
councils up and down the New South Wales coast have got very skilled planners,
engineers and the like, and they also understand the places very well. It's their place, so
they've got a very detailed geographic, social understanding of the place. So wherever
we could, we would utilise those skills.

MR BROAD: When it came to physical numbers, in the first two years after SEPP71
was introduced, what sort of numbers did you deal with?

MR PAPPS: [can't recall. Ireally can't. I- Professor Thom would probably be able to
answer that off the top of his head. Certainly current DIPNR staff should be able to give
you those figures.

MR BROAD: As a - your best guess.

MR PAPPS: Because we were filtering through a large number of DAs and because
councils - many councils were saying, "Well, I'm unsure whether this ought to be dealt
with by the State Government," we were getting as a first flush, as a first cut of DAs being
referred to us in the coastal zone, in some areas I think hundreds - hundreds within a
month and, again, from my perspective as the person responsible for that, I felt that we
had under-estimated the number we would be seeing at some stage in the process, and we
were struggling with the additional, even with additional resources.

MR BROAD: Did you end up hitting the wall with them and simply found them too
much?
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MR PAPPS: There was a process of reviewing the SEPP itself to see whether we could
refine the definitions to make sure that the filters were as good as they could be so the
things that didn't need to come in didn't. We were training council staff, running
workshops and the like with council staff, to get them better at making the judgment
about whether it should come in, and we were making better use of a centralised unit
which was already doing large DAs in urban settings. So the coastal - the skills and
resources that were brought in to manage SEPP71 was married into that group and as
able to draw on both their administrative skills and some of their other experiences. So,
in that way, we began, I think, to manage it better. But by the time I left I think - you
know, I certainly don't think that issue had been resolved to everyone's satisfaction.

T. 10/3/05 p. 1253-1254

The resource problems did not just lie with the Sydney base of Planning NSW and
DIPNR. The regional offices also faced resource challenges. The matter was raised with
Mr Papps (T. 10/3/05 p. 1256-1257).

PROF DALY: ... You said that when SEPP71 came in you did get some extra resources
to handle it.

MR PAPPS: That's right.
PROF DALY: That, in turn, took some pressure off the regional offices.
MR PAPPS: Correct.

PROF DALY: But they still had to assist because there were geographically placed to
do that.

MR PAPPS: That's right.

PROF DALY: The use of the regional offices, how did that actually work? Did you -
presumably the development application would come to your office in Sydney.

MR PAPPS: It would come into Sydney via - often via the regional office.
PROF DALY: Via the regional office.

MR PAPPS: Sometimes directly.

PROF DALY: Okay.

MR PAPPS: And there would be a - - -

PROF DALY: Why would there be a difference? Why would it sometimes go to the
regional office and then up with you, or not go directly to you?

MR PAPPS: [ couldn't tell you. I wasn't across all of the details. Much of the
administration of it was handled by the regional planning coordinators or managers in
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each region and the person who was running the central unit within head office. I think
that reflected simply different councils' approach. Some councils were very conservative
in their assessment of whether they thought the DA met the criteria and, therefore, had to
be referred, and some weren't, and some sent it directly into the unit and some sent it via
the regional office. But there was an administrative system set up as quickly as possible
to cope with that, to have all the basis things that you would need, such as a register and
liaison officers between the head office group and the regional groups. So they, you
know, set up an administrative process to try and deal with all that to make sure that
there was certainty and consistency.

PROF DALY: You said that the establishment of SEPP71 put a lot of pressure, in terms
of staff, and you said you probably under-estimated — not you personally, but the system
under-estimated quite how heavy that pressure might be.

MR PAPPS: Yes.

PROF DALY: How well staffed were the regional offices?

MR PAPPS: In my view, our regional planning offices were never adequately staffed to
meet the tasks placed on them. Having said that, it would also be fair to say that if you
asked any senior bureaucrat in any government agency, or almost any government
agency, were they adequately staffed to meet those sorts of responsibilities you'd
probably get the same answer. But [ would say, quite genuinely, it was a big task,
particularly in the coastal areas, and we struggled with the numbers that we had.

T. 10/3/05 p. 1256-1257

The role of the regional offices was taken up with Mr Stephen Murray, the Manager of
Planning and Strategy for the North Coast Region of DIPNR during the Public Hearings
(T. 16/3/05 p. 1413). Mr Murray indicated that the Grafton office handled certain
referrals related to SEPP 71 applications and that since its inception the office, which is
related to 12 or 13 councils, had dealt with 924 such referrals.

MR MURRAY: Stephen Douglas Murray, 27 Burns Crescent, Corindi Beach, New
South Wales. I'm a town planner with the Department of Planning, Infrastructure
Planning and Natural Resources, and my title is Manager Planning and Strategy for the
North Coast Region.

PROF DALY: Thank you. You are based in Grafton?

MR MURRAY: That's correct.

PROF DALY: What region do you cover from Grafton?

MR MURRAY: Our region covers from Hastings Council through to the Tweed
Council, and we basically go to the base of the Great Divide or the top of the Great
Divide, depending on the local government areas, and two or three westernmost local

government areas would be Kyogle, Lismore City Council, and parts of the Richmond
Valley.
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PROF DALY: So how many councils altogether?
MR MURRAY: 12 or 13.
PROF DALY: 12 or 13, okay. How long have you been in that position in Grafton?

MR MURRAY:: [In terms of my current position, since just before Christmas because of
the restructure of the Department, but previously with the Department of Planning,
known as Planning New South Wales, 2 years 8§ months.

MR MURRAY: [ probably need to explain the roles that the Department plays in terms
of SEPP71 just to clarify.

PROF DALY: Yes.

MR MURRAY: There are two roles that we have in the Department. One is where the
Minister takes on the role of the Consent Authority, and those assessments are done by
what we call our Urban Assessments Branch, which are based in Head Olffice in Sydney.
So those applications which are considered state-significant under SEPP71 are dealt
with all centrally in Sydney.

The role of the region, in particular in SEPP71, is to look at the referrals that are
required under that SEPP that aren't - I think they're specified in clause 9; I can pull out
the relevant clause, anyway. Those referrals come through to the regional office, and
we've had approximately 924 referrals since the introduction of SEPP71.

The other role that the region does play is we often given comments to our Urban
Assessments Teams in terms of the development applications that are required to be
assessed under the SEPP, and sometimes we have a role in terms that there's a
concurrence role required either under the local environmental plan applying to that
local government area or our regional environmental plan.

The other role that we do have under SEPP71 relates to the issue of master plans, and in
the instance where a master plan is required because it's required because it's near a
sensitive coastal location, and is less than 25 lots, the regional office assesses those, and
all the major master plans where they are 25 lots or more or have the capability of being
25 lots by virtue of land owned in adjoining ownership that could be subdivided, are
handled by our Urban Assessments Team.

PROF DALY: Okay. We had appearing before us last week Mr David Papps, who
previously was Director of Planning New South Wales and had very close contact with
SEPP71 and those issues. We also had Professor Thom, who was former Chairman of
the Coastal Council, etcetera. One of the issues that was raised with Mr Papps was the
issue of resources. You have now given us some figures, which are a lot. How many
people do you have to manage what you do?
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MR MURRAY: Well, we've got to look historically and at present, and I have a team
now of 27 staff, but of that I have predominantly three or four people who would look at
the issues that are raised under SEPP71 along with their other duties that they have
within the region. It was a similar number prior to the two departments, which was
Planning New South Wales and the Department of Land and Water Conservation,
amalgamating. I had a smaller team: there was about a total of 15 of us for the region,
and we probably looked at two people mainly then would do the referrals.

However, one important thing to note is that there was a subsequent amendment to
SEPP71 that did lower the amount of referrals. When it originally came out, basically
everything that required development consent in the location specified was being sent to
the Department. The Minister - the Department recommended the Minister make
subsequent amendments in response to concerns raised by local government across New
South Wales that the referrals should then be limited to basically buildings over two
storeys.

PROF DALY: Right. Okay.

MR MURRAY:: So since that amendment came through, there has obviously been a
decline in the amount of referrals. But these are the referrals that are required under the
SEPP. These aren't the matters that fall under the schedule of state-significant.

PROF DALY: Okay. Thank you for that. Ms Annis-Brown.

MS ANNIS-BROWN: Mr Murray, if I could just touch on — you mentioned very briefly
the role of DIPNR. If I could just explore that a little bit further with you, and what I'd
like to do is specifically talk about the distinctions between the role that DIPNR has - the
concurrence role - and the role it has with respect to state-significant development and
calling up developments where the Minister then is ultimately the consent authority. So
perhaps if you could just start off from a broad role of DIPNR and then go down and
perhaps we could look at those issues separately.

MR MURRAY: Okay. I mean, obviously, from a very broad role of DIPNR, our new
charter is to manage natural resource management, planning, social and economic issues
regarding land use across New South Wales. When we come down to things that fall
more particularly in my area, a lot of it is administrating the role of the government
through the Environmental Planning and Assessment Act, and that has - if you like, to
keep it simple, it's split into two roles. One is it's plan making, which is Part 3 of the Act,
and the other significant role that we deal within the region is a role in development
approval, which is the Part 4 section of the Act.

So coming back to the more detailed parts of your question, which was the concurrence
role, the Department has a role, or the Director General does through the Act which is
basically delegated in a lot of instances down to my level, and in some cases down to my
managers below my level. We have a role to give concurrence in accordance with local
environmental plans where those plans require the concurrence of the Director General
of the Department.

T. 16/3/05 p. 1411-1414
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The lack of resources within DIPNR, at both the Sydney and Grafton offices, has meant
that the councils still play a substantial role in relation to SEPP 71 applications.

MR MURRAY: ... However, the Department over the years has delegated some of those
responsibilities back to council, particularly where they have done a local environmental
plan that's been through a strategic planning process — you know, through the normal
public exhibition process - and specifies the height that council can assume our
concurrence, because the Director General has previously passed that on to the councils
- can assume our concurrence role in those instances.

In some cases we do have a concurrence role under what we call State Environmental
Planning Policy No. 1, which is development standards. It's where applications seek to
vary a numerical development standard. In a lot of instances, those, apart from creating
minimum lot sizes in rural areas and allowing dwelling entitlements in rural areas that
vary more than 10 per cent, they stay with the Department. However, matters to do with
floor space ratio, generally heights, setbacks in those matters can be dealt with with the
councils.

In some instances across the whole North Coast, and I know from my previous experience
in local government, we would often not use our assumed concurrence role as councils
and they ask the Department to take on that role. So that's generally the concurrence
role. The main thing to note with that is when we do issue concurrence, we are limited to
the matters raised in the clause relating to that concurrence. We can't actually look at
issues outside that. It actually says the things we must look at and have regard for. So
does that give a general - - -

MS ANNIS-BROWN: Yes. [ just wanted to confirm with you the issues which you
specified to which concurrence is limited.

MR MURRAY: Yes.
MS ANNIS-BROWN: That is specified in each individual LEP?

MR MURRAY: Local Environment Plan. And generally they are very similar issues,
because we have a look at the - when the LEP has been drafted it comes normally
through us and obviously through the Parliamentary Council, and we ask them to keep
them as consistent as possible.

MS ANNIS-BROWN: Yes, because [ was going to say who determines that, otherwise
each council would ostensibly be able to limit it to the issues which they feel may be
necessary, I suppose.

MR MURRAY: We do set some criteria within our regional environmental plan that
relates to plan preparation to do with coastal foreshore areas. So we kind of have set the
scene, but without directing the specific clause. We've directed the areas that we want
them to look at.
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MS ANNIS-BROWN: Just going back to the assumed concurrence, perhaps you could
Jjust elaborate a little bit more on that. You mentioned that it's again limited - or what
that means is that the council may assume the DGs concurrence based on a list of matters
that has already been prepared. Is that what you suggested?

MR MURRAY: Well, what we have done, and I can leave a copy, if you like, with the
Commissioner - - -

MS ANNIS-BROWN: That would be good.

MR MURRAY:: - - - is brought a copy - an instrument - or its our circular that actually
spells out how council may assume that concurrence. And what it does is it says what
you can't assume, and everything else falls within that. And then there's another
instrument to do with our Regional Environmental Plan to do with heights of buildings
that says that where you've prepared a plan and we've basically agreed with those
heights as part of that plan, because it's greater than 14 metres, you can assume our
concurrence as a council.

MS ANNIS-BROWN: So that application would not even go to the Department.

MR MURRAY: No. But some councils do choose to send those applications to us for
comment.

MS ANNIS-BROWN: Right.

MR MURRAY: But it's a decision of the individual council; it's not necessarily a policy
thing. Or in other instances, if we get a number of representations, whether it be through
local members or community groups, quite often we will actually ask councils to forward
us applications to have a look at.

MS ANNIS-BROWN: Just with respect to SEPP1, I understand that that is usually
delegated to a Departmental or council officer. Is that correct?

MR MURRAY: That's correct.

MS ANNIS-BROWN: Okay. So how would that work? I mean, what proportion, 1
suppose, is delegated, and how do those delegations work? Again, is it a list of
delegations? Who determines that list?

MR MURRAY: [t's by exception once again so that you will find in the document I'll
leave here called Circular Bl. It actually spells that out: how it's in the department it's
delegated through our delegations within the department. All councils have different
delegations on whether the council officers, or the councillors as the elected body, may
use that assumed concurrence and that from my experience varies in a number of
different councils.

MS ANNIS-BROWN: So that would appear in the general officers delegations - - -
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MR MURRAY: Delegations of a council whether or not they could assume - if they
have got an assumed concurrence - they could use it or whether it has to be the full
elected body.

MS ANNIS-BROWN: All right. Thank you.

MR BROAD: In respect of Tweed Shire Council, is the delegation to the councillors or
to staff of the council?

MR MURRAY: ['ll have to read it. Just to - - -

MR BROAD: You can just have a glance and tell me that.

MR MURRAY: It's the consent authority so in that case it's to the council - - -
MR BROAD: [It's the council.

MR MURRAY: - - - and then the council - my understanding under the Local

Government Act has the right then to delegate certain functions that are consistent with
the provisions of the Local Government Act to the officers of council.

T. 16/3/05 p. 1415-1418

The role of councils in providing resources and information in relation to SEPP 71
applications began at the start of the SEPP 71 system.

MR BROAD: Yes. The other question I have in respect of SEPP71 is in your view,
given limited operation really of SEPP71, has it effectively taken council decision-making
powers away from them on larger developments?

MR PAPPS: [t's hard for me to answer that because I would have to restrict my answer
to the time I left the department, which is effectively two and a half, nearly three years
ago.

MR BROAD: Probably the better question is this, is the operation of SEPP71 so large
in respect of a coastal council that the effective decision making of councillors on larger
developments has now gone?

MR PAPPS: ['d agree with that statement. I think that was one of the aims of the SEPP
for those significant important major coastal developments.

MR BROAD: Developments within that zone.

MR PAPPS: Within that zone they would come to State Government. Long-term the
policy was more about getting the regional strategies in place of sufficient quality that
there would need to be less and less intervention by the State providing Local
Government reflected the regional strategy.
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MR BROAD: But it's confined to each particular zone and doesn't affect decision-
making outside that particular zone?

MR PAPPS: That's true.

T. 10/3/05 p. 1264

3.2.4 Issues Arising from SEPP 71

There are a number of issues that relate to the fact that development approvals in the
coastal zone that are affected by SEPP 71 are decided upon in Sydney, and not in the
local region. One of these is how objections to aspects of the developments are handled.
The Inquiry examined the detailed assessment of all SEPP 71 applications approved for
Tweed Shire. It would appear that objections are generally noted but, in most cases, they
did not prevent an approval being granted. Councils are often consulted in relation to
objections, and other matters in the assessment process. If a council has a majority of
pro-development councillors, as with Tweed, it is not surprising to find that the council
will argue that the objections should not prevent the approval of the project. DIPNR,
generally, appears not to explore the objections in a way that an independent body might
do.

MS ANNIS-BROWN:  Mr Murray, if I could just talk to you about the issue of public
notification and objections received with respect to development applications. I'm just
interested to know how involved DIPNR gets in I guess going through those objections
and/or submissions, and what involvement it actually has in considering those when it
actually gives consent or otherwise to approvals - to development applications, rather.

MR MURRAY: [ mean, obviously I could speak with certainty in terms of the issues we
deal with within the region, because quite often where there's a matter where we have to
give a concurrence, there's been advertised - and council will - we normally request, or
most cases councils will forward their submissions to us. We actually assess those
submissions. We assess them to see whether they actually related to our concurrence
role. And if they do, and they have merit, sometimes we'll actually go back to the council
- through the council to the applicant, and actually ask to discuss that matter and seek
solutions. And at other times we'll actually impose conditions, which we can on our
concurrences, to actually what we think will address with those issues.

While my understanding is the same approach is used with our urban assessments
branch, but once again, you know, as I'm not a member of that urban assessments
branch. But that is standard practice of how you do it in town planning. So I, you know,
I can only say that that's what [ would expect.

MS ANNIS-BROWN: To go back to the Cabarita Beach proposal, and that was from
what you've stated, undertaken by the urban assessments team. 1'd just like your opinion
if you can, they have referred to a number of submissions having been received, and they
related to over-development, excessive height, visual impact, loss of public tavern,
overshadowing, loss of privacy, contravention of local planning laws. [ mean, there's a
whole raft of issues there that were referred to in terms of the objections received.

It then goes on to say:
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Tweed Shire Council is generally supportive of the proposal.

I'm just wondering, in your view is that a valid statement? I guess in terms of is that a
valid consideration, having spoken about the great number of submissions and the
number of issues they relate to, whether that's a valid consideration in terms of the
department's consideration of the proposal?

MR MURRAY: Not knowing and not having viewed the Council report on the matter -
because I'm not sure whether Council did - but my understanding is of what happens with
SEPP71 is that most councils actually prepare a report on the matter and send their
views through to the department. Now, that report is normally comprehensive, and also
includes suggested conditions of consent, so while this is only a summary document or an
assessment report trying to summarise it - and I know it refers to a number of tagged
documents, which I haven't seen because we're not involved in this - for me to make a
Jjudgment on whether that's valid or not without actually seeing the information that
supported that, it's hard to know, but my understanding is, on a number of these, that the
Urban Assessment's branch do work with the applicant to actually amend designs, amend
layouts, etcetera, design features to address the concern. So, once again, it's part of the
overall assessment.

MS ANNIS-BROWN: Okay. Well, let's take it away from the specific and talk about
the general. You mentioned that where you exercise a concurrence role you take those
objections into account. You read them, you may well go back to the applicant and
discuss those issues so if something like that was to be considered, again, do you think
that's a valid consideration?

MR MURRAY: Sorry, I'm confused by the question.
MS ANNIS-BROWN: Okay, sorry. I'll rephrase that. Several objections have come in.
MR MURRAY: Yes.

MS ANNIS-BROWN: You've looked at them. You believe there's reason to go back to
the applicant with them or discuss the issues with Council and yet you've received a
report from Council saying it generally supports the proposal. What weight would you
give to Council's general support of the proposal even though you've received several
submissions with respect to several issues?

MR MURRAY: Okay. Without trying to be obtuse, it would depend on the detail and
the issues Council has considered in its submission to us - would depend on the weight
that we gave it so if Council has heard the public objections and actually raised those in
their reports and we believe, for instance, it has addressed them to a satisfactory manner,
we make give weight to the Council report.

Alternatively, the Council report may not have, in our opinion, fully considered those
objections and, therefore, we may say, "Well, we give that less weight" so it's subject to
actually the information provided for you to actually make that thing and that's one of the

Tweed Shire Council Public Inquiry Second Report 132




complexities of the planning system is that when you make those merit assessments it's
subject to the argument and the different arguments that are placed and how you

assess that against the criteria that 79(c) says and the objects of the Act and you actually
have to look at that information and make a merit-based assessment on that and so the
answer, as 1 say is, the weight that you would give to the recommendation that Council
has made from my point of view would be subject to the depth and the detail in which
they have actually looked at and addressed the issues and made their assessment.

MS ANNIS-BROWN: Yes.

MR MURRAY: So, if we got a report that came through, well, you know, for this and
we think it's fine, here's our conditions yet we hear the community saying the design's
inappropriate or this is inappropriate, you'd tend to give it less weight but if it was very
detailed and justify their position you may balance the issues raised by both so - - -

T. 16/3/05 p. 1430-1433

By moving the development approval process for coastal development away from the
councils, DIPNR has removed the decision-making a phase further from the
communities. The DIPNR assessment reports on coastal developments in the Tweed
suggest that in some cases the community raised a number of objections, but their voice
was not heard. The objections were often dismissed on technical grounds: for example,
the assessor would decide that the extent or timing of beach shading associated with a
particular development was within the intent of the regulations, or that a rise in the height
of a building was reasonable on topographic grounds. In some cases objections might not
be taken into account because the assessor had noted that the council itself did not
support the objections. This latter summation smacks of Catch 22 situations: where the
council is very pro-development, and the project is contentious, it is inevitable that the
council will dismiss the objections. Mr Papps recognised the need for a more “coalface”
type of approach with SEPP 71 assessments, as against a technical approach (T. 10/3/05
p. 1255). Mr Papps suggested that the “coalface” approach had not occurred because the
process was in a learning phase.

MR BROAD: [t's must [sic. be] more coalface that [sic. than] promulgating planning
instruments.

MR PAPPS: That's right, and I don't want to imply that I'm being critical of SEPP71. 1
think SEPP71 is a good policy and I think it's a worthwhile policy. It's more the
implementation of it at the coalface never quite works out the way you imagined it in the
first instance, particularly given some of the difficulties in constructing a legal instrument
that's got definitions, and you're trying to set up a filtering system built around legal
definitions. You always have problems getting that right. It nearly always involves
refinement. So I think it's a very good policy. I've strongly believed in it, and I expected,
whether [ was there or not, it would get better with time, both in terms of its
administration as we became more skilled at that, and in terms of the way people were
trained up to deal with it, particularly at council level.

T. 10/3/0S p. 1255
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The problem with shifting the assessment program for SEPP 71 to Sydney is the capacity
of Sydney-based officers to understand the detail of local areas. This was partly to be
rectified by DIPNR’s Comprehensive Coastal Assessment program; the detailed
information base would allow assessors to make informed decisions. As well, DIPNR
has given a high priority to creating regional plans into which the councils’ local
environmental plans would blend; this would mean that the details of local plans would
provide a base for the assessors in harmony with the broad goals of the State agency. The
Comprehensive Coastal Assessment was not completed when the SEPP 71 system was
introduced, and the regional plans have not been constructed along the coastal councils as
yet. The intermediate position might have been the use of regional offices to obtain the
detailed material needed to assist the Sydney-based assessors of local development
applications. Mr Murray stated that nearly a thousand references had been made to the
Grafton office since SEPP 71 was implemented, so some part of the local details was
handled by that office. The difficulty for the regional offices, however, is that they are
under-resourced, and their territories are quite large. Moreover, the North Coast region
provided a third of the SEPP 71 applications. As Mr Papps observed (T. 10/3/05 p. 1257)
“they did as much as they could” in the regional offices.

PROF DALY: Did either people from the Sydney office or people from regional offices
get into the field? Did they do site inspections? Did they - was there much of that, was
that - - -

MR PAPPS: No. There - - -

PROF DALY: - - - was difficult because of the numbers of DAs, and distances, and so
forth?

MR PAPPS: They did as much as they could. It was a general policy that we certainly
had within our group that you couldn't make decisions about significant planning matters
without having a reasonably good understanding of the place. So the people from head
office would go and spent time in those cases with the regional teams. It would vary. |
mean, if it was a big, complex planning matter they'd spent more time. ...

T. 10/3/05 p. 1257

Complicating the SEPP 71 assessment processes further, it was necessary for Planning
NSW or DIPNR to obtain inputs from a number of other State Agencies into aspects of
the various development applications. This had a number of effects. First, it slowed the
assessment processing down (T. 10/3/05 p. 1258). Second, it created some tensions
where the professional advice of one Agency was either not followed by the assessment
officer, or contradicted the evidence that officer might have obtained from the council or
from the developer. Third, there has been a certain amount of restructuring of the
government Agencies over the past few years, and some legislative changes; these have
made the process of harmonising the views of many Agencies into one assessment even
more difficult.

PROF DALY: Okay. Going back to another point which was raised earlier, the
connection of Planning New South Wales with other government agencies, now I would
imagine that this would vary a great deal up and down the coast, but I imagine that, for
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example, what is now the Department of Environment and Conservation but previously
was unitised into EPA and National Parks and Wildlife and so forth, I imagine that such
a department like that would be fairly frequently called upon to - and in some instances it
might be for advice, perhaps the Threatened Species Act and its application - - -

MR PAPPS: Absolutely.

PROF DALY: - - - and another instance is, it might be very direct, if there was toxic
land, I would imagine that the EPA would have an interest in that.

MR PAPPS: Yes. That's true.

PROF DALY: We've heard evidence that in one of the developments which we will talk
about in a minute, Salt, that the developer dealt with eight different State agencies in the
process of that development. The cumulative effect of having a lot of players, as well as
the central player which was Planning New South Wales, did that mean that SEPP71
introduced a drag on the speed at which development applications could be processed?

MR PAPPS: It would have, under certain circumstances. There would have been a
number of development applications, I imagine, that took longer under the system
operating with SEPP71 than otherwise. It did add some advantages. I mean, there were
- as part of our general reforms that Professor Thom mentioned, plan first initially, and
then some of the other reforms that we were undertaking as a Department, we were
asking our regional teams to become much more involved with their colleagues in other
agencies so, in other words, to establish and then maintain much more cooperative
relationships and to try and put as much effort as they could into making the idea of
whole of government decision-making work better in practice.

Many of those agencies, as you've quite rightly said, had a direct role, that is, they often
had to make a decision themselves about issuing authorities and permits and the like. In
other cases, they had indirect roles where we sought their advice to inform our decisions
but, certainly, the message that went out to our regional planning teams under the
reforms that we introduced was, "Do all you can to make whole of government a reality.
Try and make this process as seamless and as integrated as it can be," acknowledging
that it will never be truly seamless nor truly integrated.

PROF DALY: Would that be difficult in the sense that the headquarters of regional
offices of different agencies might vary - the regions over which those groups presided
might not coincide perfectly, and the levels of responsibility of people in those different
places might vary a lot? Was there a difficulty with that?

MR PAPPS: That was a difficulty and, clearly, this is all my personal opinion about
how the system worked, as a senior bureaucrat.

PROF DALY: Sure.

MR PAPPS: But that was a difficulty. There were a range of other difficulties. In many
cases the decisions that were being made, both by ourselves and other agencies, were
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actually made by more senior bureaucrats in Sydney and so while there might often be
quite good co operation and integration at a regional level it wasn't always then reflected
in the same way within Sydney and that was certainly another issue. And, of course,
different agencies were working to different legislative context and different objectives
and so, again, you were always involved in this attempt to marry the different demands in
the decision-making process.

PROF DALY: There was also a fair amount of legislative change around the late 1990s
into the early 2000 period.

MR PAPPS: That's right.

PROF DALY: That would have complicated that process as well - - -
MR PAPPS: That's - - -

PROF DALY: - - - with new Acts, new Regulations.

MR PAPPS: That's true. And at the same time with the appointment of Sue Holliday as
Director-General of the then Department of Urban Affairs and Planning and
subsequently Planning, New South Wales, she was driving a reform agenda with the
support of the Government to make planning much more relevant and active in the
regional areas and to try and get a whole of Government planning happening so that
there was less - there was less agency by agency decision-making and less agency by
agency strategic planning. So that was another - that was another layer of complexity
and reform going on, if you like, at the same time.

T. 10/3/0S p. 1258-1260

Another issue related to the role of the regional office in terms of development approvals
is concurrence, where the office is delegated by the council to make decisions on a matter
(T. 18/3/05 p. 1707-1708).

MR IMRIE: Yes, I would have thought it's in that sort of numbers, yes. [ mean, we had
concurrence roles, so there were a number of things where that would be triggered, and
some of those were more complicated than others. So it could be a concurrence role in
Council's local environmental plan - - -

MR BROAD: How were they dealt with, concurrence matters? Were you basically
reliant on Council to provide the information to you?

MR IMRIE: We would actually have the development applications, so whatever the
developer had put together, and we had Councils view on it as well. And, essentially, I
had delegation to make those decisions, yes. I would make those decisions on the basis
that if it was a very complicated matter and we were probably going to say, "No", [
would do that in consultation with either my regional director of an assistant director in
Sydney, so - but run of the mill stuff, I mean, I would make the decision. I think, from
memory, we have a time on that. We have 40 days to decide our concurrence, so they
were a fairly high priority.
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MR BROAD: So far as Tweed Shire Council was concerned, what was your
relationship with the Council? Were you on a good relationship with staff within the
Council?

MR IMRIE: [ have to say it varied over the years. Certainly, with the past director,
Director Broyd, yes, we had good relations with him and, I think, Mr Jardine, who was
the forward planner, and with Gary Smith, who was the statutory planner.

MR BROAD: The quality - - -

MR IMRIE: [t was never an easy relationship, because things in Tweeds tended to be
quite complicated and there were lots of pressures for them.

MR BROAD: Why do you say things were complicated? Because of discrete planning
instruments and policies?

MR IMRIE: [ guess that's part of it. I mean, that's my earlier comment. I mean, the
system is quite complicated and, I guess, a lot of things in Tweed had a complicated
history, so if you - to understand whether you actually had an approval or what your
approval could actually achieve, you actually had to have an understanding of that
history and then you would have to research what the extent of your approval or non-
approval rights were. So that often took some time. So it certainly wasn't - a thing from
Tweed Coast would not be a simple straight-forward matter and tended to be dealt with,
as a consequence, by one of the more experienced planners in my team, yes.

MR BROAD: The other thing you just alluded to was pressure. Can you indicate in
some more detail in respect of that?

MR IMRIE: Well, look, the biggest pressure on us with concurrence things was dealing
with stuff in the 40 days. That was the issue. We had a short space of time to decide
whether we wanted additional information, and that needed to be done. And, say, in a
complicated matter, that meant you had to spend some time on the matter, up front, to
decide whether you wanted that - you know, whether you wanted that additional
information, because if you didn't, then the 40 day time was running and you had to get
that decided.

MR BROAD: Was that aggravated by a shortage of information that was being
provided to you?

MR IMRIE: [ guess that's - from time to time, but certainly, that wasn't special to Tweed
Shire.

T. 18/3/05 p. 1707-1709

One of the factors that the person assessing a SEPP 71 application has to consider is the
number of jobs that will be created, as the development is being built, and after the
development is completed. The evidence from the assessment reports for Tweed
considered by the Inquiry does not indicate how the assessor appraises the data. In the
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case of the major SEPP 71 projects approved by DIPNR in the Tweed a total of 1298 jobs
were to be created. The data are supplied by the developer making the application. Mr
Imrie (T. 16/3/05 p. 1430) indicated that the Department would seek evidence to support
the developer’s claims, but there are no details on how this might be done.

PROF DALY: Okay. In the cover sheet that comes with the reports that go through
your department, there are a number of things listed on the front page, and presumably
they're very important. Now, one of those things that is listed is the number of jobs that a
development will generate. Where does that - those data come from?

MR MURRAY: Normally that data comes from the applicant, but is quite often tested
by ---

PROF DALY: How is it tested?

MR MURRAY: Well, the department will seek evidence. I can't give specifics, but [
know from talking to them in the past on some of them where we've queried in a region,
they actually go back to the applicant and will ask for justification to actually show that
that estimate of jobs is real.

PROF DALY: ['ve reviewed all of the major developments in recent years, and the
reports associated with them. ['ve not come across once any testing of those figures.

MR MURRAY: Well, I mean, I can't speak for these. But I know in some of the matters
I've dealt with across the north coast, we've asked for that, and proponents have actually
provided reports. Now, these reports don't actually reflect - my understanding is there's
a whole file that's an assessment of it, and this is a - if you like, an assessment report that
is put through the organisation and then to the Minister - - -

T. 16/3/05 p. 1430

The assessor also has to consider socio-economic impact statements concerning a
particular development application. In the case of the Resort Corp development at
Cabarita Beach the assessor’s report considered the fact that the developers had
demolished the only hotel in town, and that they were going to substitute a tavern on
another site to provide for the village’s needs. Years later, no tavern has been built, and
the village has been without this facility (T. 16/3/05 p. 1428-1429). There are other
examples of how the socio-economic impact review has apparently not captured the real
concerns of the community, instead accepting the developer’s assurances (Addendum
3.24.1).

PROF DALY: The Tweed LEP 2000 clause 17, and also Development Control Plan
number 45, both requires socio-economic impact statements to be made in relation to
certain applications that include hotels and tourist accommodation of more than 50 beds.
In terms of the development of a new complex at Cabarita, where there was a hotel that is
now being replaced by tourist and commercial development, the issue of the tavern that
was there in the old building, made up part of the socio-economic impact statement.

In the report on that, it said:
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During the course of pre-DA analysis of the subject site, Resort Corp acquired the tavern
licenses, and subsequently conducted extensive research into the viability of retaining the
tavern within the proposed development. Ultimately, it was decided to remove the tavern
component because of the negative impact of a hotel in the development incorporating
accommodation and other commercial tenancies catering to the family market.

As liquor licence regulations prohibit the licence from being relocated further than one
kilometre from the original location, it is critical Resort Corp relocate the tavern within
the Cabarita township, otherwise the licences will be lost. Resort Corp indicated that
they intended to relocate the hotel/tavern to a temporary location within six months until
such time as it can be permanently relocated to permanent location within town, possibly
within a new Cabarita Beach Surf Club, which is intended to be built on the block
opposite, on the opposite side of Pandanus Parade.

Do you know what the current status of that is?

MR MURRAY: No, I don't.

T. 16/3/05 p. 1428-1429

Another problem related to approvals granted through DIPNR arises is the issue of
compliance with the conditions of the approval. It would seem that DIPNR does not have
the mechanisms to properly enforce compliance, and that this is often left to the councils
(T. 16/3/05 p. 1436).

MS ANNIS-BROWN:  Mr Murray, if I could just talk to you about compliance with
consent conditions and specifically I'm referring to the case where the Minister has
called in the development, for example, or even it may relate to concurrence, to it's
concurrence role, how does the Department then ensure and - or whose role is it to
ensure that conditions of consent are complied with?

MR MURRAY: [t's technically the responsibility of the consent authority so that is the
Department. However, in most cases, we have a very good working relationship with the
local governments that we deal with and they take on a compliance role for us. However,
in some instances, particularly on concurrences, I will send my officers out to do that and
we will use the resources of our head office which have people who have expertise in
compliance and also our legal branch.

With the restructure and the amalgamation of the departments, we actually have a new
compliance unit which has traditionally dealt with compliance to deal with the natural
resource management thing but we're working up a process where they can actually
become involved with the compliance issues to do with town planning but, traditionally,
most councils for requests to them have actually dealt with the issues for us but the
Department has a responsibility.

T. 16/3/05 p. 1436-1437

The evidence suggests that the SEPP 71 system, meant to provide protection to coastal
communities from over-development, has somewhat imperfectly fulfilled its role.
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3.3 The Extent of Concerns over Tweed Shire Council’s Planning and
Assessment Roles

The submissions received by the Inquiry suggested that there was a great deal of concern
within the Tweed community about what were perceived as deficiencies in the planning
and assessment processes of the council. It was not possible for the Inquiry to investigate
all the allegations of problems in these areas. A number of specific cases are dealt with
in the following parts of Section 3. Here the purpose is to prelude those parts by
providing a sample of the issues raised in the submissions alleging that council’s
processes were wrong or inadequate in cases that have not been analysed in any depth by
the Inquiry.
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3.4 A Resilient Planning System

3.4.1 Introduction

Councils are given responsibility, as the primary authorities, to determine what use and
development of land may be undertaken in their council area.

This determinative power stems from the functions exercised by councils under the
EP&A Act.

The EP&A Act seeks to encourage:

(i) the proper management, development and conservation of natural and artificial
resources, including agricultural land, natural areas, forests, minerals, water, cities, towns
and villages for the purpose of promoting the social and economic welfare of the
community and a better environment,

(i1) the promotion and co-ordination of the orderly and economic use and development
of land,

(iii) the protection, provision and co-ordination of communication and utility services,
(iv) the provision of land for public purposes,
(v) the provision and co-ordination of community services and facilities, and

(vi) the protection of the environment, including the protection and conservation of
native animals and plants, including threatened species, populations and ecological
communities, and their habitats, and

(vii) ecologically sustainable development, and

(viii) the provision and maintenance of affordable housing, and ...

While the EP&A Act seeks to promote the attainment of these objects by sharing the
responsibility for environmental planning between the different levels of government, the
primary and indeed the major role lies with councils.

While, through the adoption of SEPP 71 and other processes, the determinative role of
councils may have been reduced, the primary planning and determinative roles remain

with councils.

The majority of councillors and senior staff promoted a view that major developments in
the shire were being determined by the State Government.

Mayor Polglase put this proposition in the following terms.

MAYOR POLGLASE: ... but you will probably be aware that in New South Wales
there is a condition in planning which we call SEPP71. Now, in Tweed Shire Council,
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that covers all our eastern seaboard where our major growth has been determined, and
nearly all our major developments have been determined by the State Government.
Tweed Shire has acted in a concurrence capacity. They've asked our opinion. We have
given a concurrence. We support it. But the major - major developments have all been
supported by State Government in - under - under the conditions of SEPP7I. ...

T. 16/2/05 p. 65

Mr Hodges, council’s Director of Planning and Environment, gave the following
evidence.

MR BROAD: You spoke about SEPP 71; with regards to a policy, to what extent is
Council's decision making now being taken over by the state?

MR HODGES: Well, virtually, all the areas that are covered by the SEPP 71 maps,
which is basically a kilometre from the shoreline and up the foreshores, any major
development or significant subdivision is - has to be approved by the State Government
and not Council.

T. 18/2/05 p. 325-326

This view was taken up in a number of submissions, principally by those critical of the
Inquiry.

The Kingscliff and Tweed Coast Business Association (submission 35) suggested:

The oft repeated statements that this (new) Council is
a pro development /
ail costs Council is absolutely incorrect. g prent deveiop at

* Interms of the Tweed Coast (the most sensitive of the development areas)
nF}Ifij&r this new Council nor the one immediately prior has re-zoned any
significant parcels of land for development. Any developments that have
proceeded were upon land that was zoned, in some cases, up io 20 years ago.

* Every major development that has taken place since 1999 has done so with the
over riding support & approval of the NSW State Government. The State
Govemment is the consent authority for the entire coastal strip.

. DI_ the (37) kms of Tweed coastline, about {24) kms of these have been set
aside as a no go’ for development. In fact, the area of land between Tweed
Heads in the North, Wooyung to the south and the land bounded by the coast
and the Pacific Hwy Motorway — 87% of the land is also ‘no go’ for
development! These vast areas that have been st aside for Nature Reserves
and N_atlnnal Parks and dwarf the areas set aside for pre determined (ie. not
gy tllgs lemcilj development. The claims of pro-development / 6vsr

evelopment are myths efrat i it i
oore | notine s 'y'm perp ed by those with political agendas — nothing

This proposition simply ignores the role of council as the primary planning body for its
local area.

The proposition, so far as it related to council’s determinative role, is also largely
factually incorrect.
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3.4.2 The Planning Role of Councils

The EP&A Act anticipates that planning instruments and policies operate at four discreet
levels:

o State, through SEPP’s, model provisions etc.

e Regional, through regional plans

o Entire local government areas, through LEP’s etc.
o Within local government areas, through DCP’s etc.

While the state exercises its powers regarding state and regional instruments, the primary
and over-arching planning regime is effected at the local government level.

In effect, the primary role of local government is to provide an effective planning regime
within its local government area to provide the foundation for its subsequent decisions. In

that context, the determinative role exercised by councils follows from and gives effect to
its planning function.

Similarly, to the extent that the state exercises a determinative role, it must consider local
instruments and policies, including LEP’s and DCP’s. — see section 79 EP&A Act.

Importantly, the determinative role does not change whether exercised by a local council
or by a state body.

It is fundamental that the planning process provides the foundation for the subsequent
decision-making.

In most instances LEP’s provide the legal foundation for decision-making processes.
While state policies or regional plans may facilitate or provide guidelines for some
developments, the great majority of developments are considered in light of the
provisions of LEP’s and commonly in light of policies enunciated in DCP’s.

The EP&A Act recognises that LEP’s and DCP’s will principally find their source in
local councils. The EP&A Act anticipates that the councils principally (in the case of
LEP’s) or solely (in the case of DCP’s) draft the terms of these plans. — (sections 54-72).

Similarly, the EP&A Act anticipates that amendments will also flow from councils.

While DIPNR has a role in the preparation and amendment of LEP’s it would be wrong
to suggest that this role is so great as to dictate the content and wording of LEP’s.

3.4.3 The Determinative Role of Councils

Consent Authorities are required to consider and to determine development applications
brought under the EP&A Act.

In the great majority of cases councils exercise the functions of the consent authority.
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A development application may be determined by refusal of by granting consent, either
conditionally or unconditionally (section 80).

The EP&A Act recognises that there must be a legal validity underlying the
determinations and facilitates applications to restrain breaches of the EP&A Act (section
123).

Many LEP’s, including those of some councils near the Tweed, expressly prohibit a
council granting consent to an application that is contrary to the objectives of the plan
(see for example Richmond River, Ballina, Byron and Lismore LEP’s).

The Tweed LEP does not contain similar general prohibitions; however, the Tweed LEP
does contain some express prohibitions, such as that prohibiting consent authority being
given to buildings breaching its height restrictions (clause 16).

Prohibitions, such as those outlined above give clarity to the determinative role of
councils, reinforcing the underlying need for the application to be founded on a legal
basis.

The failure of the Tweed LEP to enshrine more suitable prohibitions will be referred to
later in this part.

In light of the foregoing it will be seen that the determination of development
applications is effectively a two-part process. Council must first determine whether it has
the legal capacity to consider the particular application.

Having done so, the council must consider whether, on the merits of the application, it
should grant consent to the application.

The EP&A Act when first enacted prescribed the matters that were to be considered when
determining a development application. In its present form, the EP&A Act is less
prescriptive, requiring that a consent authority take into consideration “such of the
following matters are of relevance to the development” (section 79C):

(a) the provisions of:
(1) any environmental planning instrument, and

(i1) any draft environmental planning instrument that is or has been placed on public
exhibition and details of which have been notified to the consent authority, and

(ii1) any development control plan, and

(iv) the regulations (to the extent that they prescribe matters for the purposes of this
paragraph),

that apply to the land to which the development application relates,

(b) the likely impacts of that development, including environmental impacts on both the
natural and built environments, and social and economic impacts in the locality,
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(c) the suitability of the site for the development,
(d) any submissions made in accordance with this Act or the regulations,

(e) the public interest.

It will be seen that the EP&A Act places relevance on “environmental planning
instruments”, which include LEP’s (section 4), and exhibited draft LEP’s and DCP’s.

As has been indicated earlier, these documents essentially stem from councils’ planning
processes.

It is worthwhile emphasising that a LEP is the primary planning tool affecting
development in a council area. It is the coalface at which the determinations are
principally made.

Refining and guiding decisions are DCP’s, which form the enunciated policy of the
council.

Court decisions are built around the terms of LEP’s. Such is their importance that they
form the foundation and basis of perhaps almost all development applications.

Collaterally, DCP’s have not, until more recently, been considered to provide a strong
foundation for decision-making, but rather, a flexible tool to draw from or to provide a
basis of differentiation when determining applications.

In the case of the Tweed, they appear to have had an equivocal status.

Recent decisions of the L & E Court emphasise the role of DCP’s and the manner that
they should be applied.

The following passages from the Stockland Development case indicate the L & E Court’s
views regarding their role and their adoption together with their importance in providing
consistency in council’s decision making:

- A development control plan is a detailed planning document which reflects a council’s
expectation for parts of its area, which may be a large area or confined to an individual
site. The provisions of a development control plan must be consistent with the provisions
of any relevant local environmental plan. However, a development control plan may
operate to confine the intensity of development otherwise permitted by a local
environmental plan.

- A development control plan adopted after consultation with interested persons,
including the affected community, will be given significantly more weight than one
adopted with little or no community consultation.

- A development control plan which has been consistently applied by a council will be
given significantly greater weight than one which has only been selectively applied.
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- A development control plan which can be demonstrated, either inherently or perhaps by
the passing of time, to bring about an inappropriate planning solution, especially an
outcome which conflicts with other policy outcomes adopted at a State, regional or local
level, will be given less weight than a development control plan which provides a
sensible planning outcome consistent with other policies.

- Consistency of decision-making must be a fundamental objective of those who make
administrative decisions. That objective is assisted by the adoption of development
control plans and the making of decisions in individual cases which are consistent with
them. If this is done, those with an interest in the site under consideration or who may be
affected by any development of it have an opportunity to make decisions in relation to
their own property which is informed by an appreciation of the likely future development
of nearby property.

Again, fundamental to this entire process is the provision by council, as the primary (if
not the sole) drafting body, of a clear and workable local planing regime through its LEP
and DCP’s.

In other words, a resilient planning scheme.

3.4.4 Measuring the Resilience of the Council’s Planning Regime

The Inquiry’s Terms of Reference call on it to consider “the appropriateness of the
procedures and processes adopted by Council in relation to its environmental planning
responsibilities, including the processing of applications for development, particularly
those of a significant nature”.

In order to assist its understanding of this and other issues, the Inquiry initially called for
public submissions and undertook the task of reviewing a number of council’s files.

Information gleaned through this process suggested that there were a number of
weaknesses in council’s planning processes that were in turn reflecting on, putting
pressure on and potentially undermining council’s determinative processes. Further, that
the weaknesses of these planning processes were not confined in their operation to
council’s role, but that their weaknesses went beyond the council’s role and affected
decision-making at the state level.

Having come to this preliminary view, the Inquiry focussed its attention through evidence
at the Public Hearings and further review of council’s files to determine whether the
council had adopted a resilient planning system.

Evidence supporting a view that the planning regime was not resilient was likely to come
from:

o Development applications
e Applications to modify development consents
e Concerns expressed by:

o Staff
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Bodies providing input into council’s decision-making
Bodies reliant upon council’s planning regime in their decision-making
The community
o Applicants seeking consents
e Conditions of consents
o Enforcement

O O O

Mr Hodges, council’s Director of Planning and Environment was asked:

MR BROAD: ... If Council has in place its local environment plan, it has a raft of
development control plans and other subsidiary plans and policies such as '94
contribution plans and the like. Today - sorry, yesterday - we heard the Council has just
passed their variation in respect of this definition of floor level or ground level. What is
the resilience of Council's policies, codes and the like?

T. 18/2/05 p. 323
Regrettably, his response did not provide an answer to the question.
Mr McGavin, a town planner employed by the council, who had prior experience

working for other councils, spoke favourably of the resilience of council’s planning
instruments, saying:

MR McGAVIN: [ think so. The LEP and the DCPs, in general, are similar to the other
councils that I've worked in on the coast. I've worked in three other councils. There are
similar aspects to those DCPs and the LEP. I think there's always an opportunity to
review and update and make things contemporary and things like that. But obviously,
you know, it takes resources to do that. But generally, yes.

T. 3/3/05 p. 849
Having considered the evidence available to it, the Inquiry does not share this view.

The evidence received by the Inquiry suggests that there is overwhelming evidence to
support the view that the council has not put in place a resilient planning regime to
support its decision-making.

3.4.5 Obtaining Consent

The determination of development consents may involve a complex exercise, seeking
ultimately to meld the effects of the development with the natural, social, economic and,
potentially, the political attributes and goals of the immediate vicinity and possibly the
larger area.

Section 5 of the EP&A Act seeks to encourage development that meets that Act’s goals.
To achieve this result, the EP&A Act sets out the matters to be considered when

determining a development application.

Traditionally the role of the consent authority has been notionally divided into two parts:
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(1) Legality: Whether, having regard to the terms of the applicable planning
instruments, the development is able to be approved.

(i) Merit: Whether, having regard to all the matters underlying consideration of the
development and its effects, it merits consent, conditionally or otherwise.

It is important to contrast and to separate the role of a consent authority when considering
a development application from the goal of a developer.

Mr Ray and Mr P Brinsmead, both developers in the Tweed area made clear that, from
their perspective, developments were driven by feasibility.

Mr Brinsmead quite correctly linked feasibility to the ability to obtain financial backing
for the project.

MR BROAD: To what extent do you try and maximise the possibility or the
development potential of a site?

MR P. BRINSMEAD: Well, as a developer you have to make it work financially. And,
fundamentally, the decision as to whether you - if it fits the criteria and the business plan
that's the first criteria, the next is once you've got the confidence that that project is likely
to receive consent it needs to be feasible. And the feasibility, obviously, is working
through how much it costs to deliver and how much you're going to get for it. That's the
final arbiter of whether you go ahead.

MR BROAD: So that's really the developer's denominator is the feasibility?
MR P. BRINSMEAD: [t's the developer's denominator and the financier's denominator.
MR BROAD: It's the ultimate denominator.

MR P. BRINSMEAD: You don't get your developments financed unless it reaches a
certain level of profitability.

T. 23/2/05 p. 437

Mr Ray similarly emphasised that, from a developer’s perspective, feasibility serves as a
project’s lynchpin (T. 24/2/05 p. 504).

It is important to emphasise that this perspective, based on economic returns does not
parallel the role of a consent authority and may, in many instances, be sharply opposed,
particularly as feasibility often implies a need to maximise returns.

Mr Brinsmead, Mr Ray and the Ray Group’s development manager, Mr MacRae gave
evidence of the processes leading up to the presentation of a project for development
consent. While each recognised the importance of the planning regime under which an
application would be considered, each acknowledged that the consent was part of the
process and that their consideration of the regime aimed at substantial compliance,
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accepting that discretions underlay much of this process (T. 23/2/05 p. 436-437, 24/2/05
p- 504 et. seq., 4/3/05 p. 900 et. seq.).

While the contrast between a developer’s and a consent authority’s perspective is not
surprising, it is however surprising that an applicant seeking development consent is not
obliged to address all matters that may be relevant to the consideration of the application
under section 79C of the EP&A Act.

The EP&A Regulation provides that a development application be accompanied by the
information specified in Part 1 of Schedule 1, this in turn requires that the following
information be provided:

the name and address of the applicant,

a description of the development to be carried out,

the address, and formal particulars of title, of the land on which the development is to
be carried out,

an indication as to whether the land is, or is part of, critical habitat,

an indication as to whether the development is likely to significantly affect threatened
species, populations or ecological communities, or their habitats,

a list of any authorities from which concurrence must be obtained before the
development may lawfully be carried out,

a list of any approvals of the kind referred to in section 91 (1) of the Act that must be
obtained before the development may lawfully be carried out,

the estimated cost of the development,

if the applicant is not the owner of the land, a statement signed by the owner of the
land to the effect that the owner consents to the making of the application,

a list of the documents accompanying the application.

Depending on the nature of the application other material must be provided, including:

a sketch plan of the land,

a sketch of the development,

a statement of environmental effects (in the case of development other than
designated development), or

an environmental impact statement (in the case of designated development),

a species impact statement (in the case of land that is, or is part of, critical habitat or
development that is likely to significantly affect threatened species, populations or
ecological communities, or their habitats).

More commonly, the application is accompanied by a statement of environmental effect,
rather than an environmental impact statement.

Again, Schedule 1 specifies the information to be contained in a statement of
environmental effects, providing that it “indicate the following matters”:

the environmental impacts of the development,
how the environmental impacts of the development have been identified,
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o the steps to be taken to protect the environment or to lessen the expected harm to the
environment,

e any matters required to be indicated by any guidelines issued by the Director-General
for the purposes of this clause.

Essentially, the EP&A Regulation mandates the provision of certain basic information in
an application. Depending upon the nature of the application certain other information is
also required. However, the quality and complexity of this further information may be
variable as the EP&A Regulation steps back from mandating or prescribing the
information to be provided in a statement of environmental effects.

Essentially there is a lack, with the wording of the clause and otherwise as, to the
understanding of the Inquiry, no guidelines have been issued by the Director-General.
Essentially there is no adequate prescription of what a statement of environmental effects
must or should address.

Collaterally, as was indicated by Mr Anderson, a consultant town planner operating in
the Tweed area and a former member of council’s staff, the material accompanying a
development application does not necessarily address consideration under section 79C of
the EP&A Act:

MR BROAD: Now, do you, in preparing the statement of environmental effects,
undertake an evaluation in terms of that required under Section 79C of the
Environmental Planning and Assessment Act, that is, an evaluation of the provisions of
planning instruments and policies, the likely impacts of the development, the suitability of
the site, public interest, those sort of matters?

MR ANDERSON: Not explicitly, no. An applicant's role is to address the matters in
Clause 50 of the regulations. It's the consent authority's responsibility to carry out a
Section 79C assessment in determining the development application. However, of
course, any prudent consultant and/or developer would have due regard to all of those
matters that the Council has to consider and address those that are relevant in any
statement of environmental effects. But we do not carry out a detailed section 79C
assessment, that's a matter for the council.

T. 23/2/05 p. 345

Having regard to the nature of the other material required by Schedule 1, it is likely that
the statement of environmental effects is the only supporting document that addresses the
likely impacts of the development, the suitability of the site (other than its physical
attributes) for the development and the public interest, as required by section 79C of the
EP&A Act.

In those circumstances, both the EP&A Act and the EP&A Regulations are deficient.
In the absence of recognition either by the applicant prior to lodging an application or by

the consent authority as part of its review, there is an underlying risk that there will not
be proper consideration of the application, as mandated by section 79C of the EP&A Act.

Tweed Shire Council Public Inquiry Second Report 150




The ability of a council to recognise potential issues is largely determined by the skill of
its staff.

Mr Smith, council’s Manager Development Assessment, a qualified town planner whose
department determines development applications indicated that his staff included town
planners and engineers (T. 24/2/5 p. 523).

Mr Buckley, who was to give evidence immediately after Mr Smith indicated the skills
base of his staff in the following terms:

MR BUCKLEY: 4 lot of them have been both dual qualified at health surveyors and
building surveyors. Some are one or the other. They have the relevant qualifications in
environmental and building issues. And in the recreation services, there are staff with
skills in - qualifications in that area. And also in the community services area, there are
those with relevant community service qualifications as well.

T. 24/2/05 p. 534

Mr Buckley described the role of his department as:

MR BROAD: [I'm a little bit confused, Mr Buckley, exactly what the environmental
health issues that you spoke about were. Are you talking about management of
infrastructure such as water supply and sewage services? Or are you talking about
management of environmental issues in a larger sphere throughout the council area?

MR BUCKLEY: No, it's not the infrastructure issues. It's the environmental impacts,
pollution issues, contamination of the land, review of the environmental parts of
development applications, it goes on to food premise inspection, septic tank issues. Quite
a range of issues. But it's in that area of the - I suppose looking after the environment
and the regulatory role that goes with that, as opposed to the hard infrastructure, which
is not in my division.

T. 24/2/05 p. 534-535

Mr Buckley was later to clarify this evidence in the following manner:

PROF DALY: Just to follow up a little further on that. Under your environmental
management system, is it your responsibility or people working for you to manage fauna?

MR BUCKLEY: No, the - we don't have a lot - we don't have a lot of management of
fauna, ourselves. The issue of fauna, as it's impacted by developments that are proposed,
are certainly analysed as part of the development services process.

PROF DALY: Who does that?

MR BUCKLEY: That's through the development services unit. We look - my unit looks
more at the actual pollution type issues that may exist or may arise from the development
and impacts on soil, water, etcetera, not fauna. We don't have the skills in that area.

T. 24/2/05 p. 539
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In other words, the members of Mr Smith’s department, who appear to lack the
appropriate width of skills, appear to have the primary role.

Ultimately, after hearing evidence from a number of members of council’s staff,
including Mr Ainsworth, Mr McGavin, Mr Missingham and Mr Musgrave the situation
remained unclear, except to say that council’s consideration of major development
applications appears to rely on the separate and discrete input from a number of staff,
each of whom appear to operate in isolation, with each bringing their particular skills to
the matter, as is evidenced by the following answers given by Mr Musgrave:

MR BROAD: Now, there was a sub issue involved in that, and that was whether or not
all the fill and the extent of the excavation, leaving aside the remediation concerns, would
ultimately lead to the development being accepted as designated development. That was
on the basis of being an extractive industry.

MR MUSGRAVE: Okay. Well, I probably can't answer that very well. I'm a
development engineer. I don't tend to get involved in planning matters, such as that.

MR BROAD: [In the planning issues
? Yes.

MR MUSGRAVE: But I was aware that the planners were talking about it possibly
being a designated development.

MR BROAD: [In the sense that it affected you, directly, there were concerns raised by
other government departments in respect of filling, particularly the Department of

Sustainable Resources.

MR MUSGRAVE: Yes.

MR BROAD: And those concerns, as I recall, related to the question of whether the fill
was appropriate?

MR MUSGRAVE: Yes. That's correct, yes.

MR BROAD: Where there concerns over acid sulphate soils?

MR MUSGRAVE: Yes, correct.

MR BROAD: Concerns over water table issues?

MR MUSGRAVE: Yes.

MR BROAD: Concerns over de-watering, if I recall, and salt build-up?

MR MUSGRAVE: Yes.
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MR BROAD: And in your involvement at that time, did you go through each of those
concerns and look at how they might be dealt with?

MR MUSGRAVE: Yes, I was involved in looking at a few of those aspects.

MR BROAD: Yes.

MR MUSGRAVE: The first aspect was at one stage they proposed to transport the fill
by hydraulic means and that would have had an impact on the ground water table and we
were most concerned about that potential impact on the ground water table. [ was also
involved in the concept of them trying to truck the fill material there. That was one of
their proposals, to truck the fill material there and I - - -

MR BROAD: [ think you gave a report in respect of the number of truck movements a
day from recollection?

MR MUSGRAVE: [did or they did?
MR BROAD: [ think you did.

MR MUSGRAVE: Yes, I think I can recall that I roughly calculated how many truck
movements - - -

MR BROAD: Yes, 57 or 58 movements a day or so?

MR MUSGRAVE: Oh, yes, it was substantial.

MR BROAD: Yes.

MR MUSGRAVE: [t was substantial, yes, for the road out there at the time. [ was also
involved - I was involved with the acid sulphate, that was an environmental health office
who made comments on that.

MR BROAD: Radioactivity?

MR MUSGRAVE: No, that was, again - - -

MR BROAD: That was someone else?

MR MUSGRAVE: - - - the environmental health officer who was involved in that. 1
also made some comment about the use of the material, the actual fill material, in terms

of, is that the best use of the material.

MR BROAD: Oh, and that was a question whether it was an appropriate use of the
resource, that there was only a finite amount of sand available within the Tweed Shire - -

MR MUSGRAVE: Yes.
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MR BROAD: - - - and whether is should be used to fill that site as against the other
sites within Tweed.

MR MUSGRAVE: Yes, I raised some issues in relation to that. At the end of the day it
probably wasn't my call because I was looking more at the actual engineering aspects
relating to the development in terms of public infrastructure and the filling of the site.

MR BROAD: Yes, and in respect of those, you went about a process to satisfy yourself
that the potential adverse effects had either been dealt with, mitigated or minimised, [
assume?

MR MUSGRAVE: Correct.
MR BROAD: Is that your role?
MR MUSGRAVE: Yes, that's part of my role.

MR BROAD: Yes, and you, I assume, reported up through the various levels. Did you
take part in any of the meetings where the planning group, the specialists, all got together
to discuss things?

MR MUSGRAVE: Yes, I was present at a number of the meetings, not all of the
meetings, but a lot of meetings relating to technical engineering matters. If there was an
issue to be discussed, I was present at that meeting along with the planners and
environmental health officers and possibly at some stage senior management as well.
They were there.

MR BROAD: Were the engineering facets of the Salt development - leaving aside the
planning issues - potentially matters of some concern?

MR MUSGRAVE: Not really, no. The actual engineering component was not a matter
of some concern.

MR BROAD: Sorry, I'm probably making - I mean, the engineering components fell
under your supervision in the sense of the acid sulphate, the de-watering, all of those
issues that we've just discussed, were they of some concern?

MR MUSGRAVE: Again, acid sulphate wasn't an issue for me to deal with, that was - -

MR BROAD: No, I'm sorry - - -

MR MUSGRAVE: - - - the environmental health officer. The engineering matters was,
the filling of the site was. Obviously, I have to make sure that the site is filled in an
appropriate manner and to an appropriate standard and conditions of consent were
drafted to allow that to happen.

T. 9/3/05 p. 1110-1113
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If issues are not addressed, whether by way of consideration and consequent dismissal or
by appropriate review, there remains the opportunity for relevant concerns, particularly
on environmental issues not being adequately considered in the decision-making process.
This was emphasised by Mr Diacono, the Manager of Conservation Planning of the
regional branch of the Department of Environment and Conservation, who said:

MR BROAD: ...Regulation 50 of the Environmental Planning Act Regulations requires
that there be a statement of environment effects to accompany a development application.
It refers also to schedule 1 as to what its particulars are to be, and schedule 1 basically
provides that the statement of environmental effects deal with the environmental impacts
of the development; how they have been identified; the steps to be taken to protect the
environment to lessen the expected harm,; and, any matters required to be addressed by
guidelines issued by the Department. If a statement of environmental effects does not
recognise potential impacts which would involve potentially your Department, is there
any fail-safe system that would direct them to your Department?

MR DIACONO: There's no fail-safe. It's really up to the discretion of Council to refer
that development to our Department for opinion. Council may consider the statement of
environmental effects, and because it doesn't activate the Department - our Department's
statutory role, it might never refer the issue to us. So - - -

MR BROAD: [In other words, it can slip through the cracks?

MR DIACONO: IT [sic. It] can slip through, and there are probably numerous
examples of that happening. I might also add that a statement of environmental effects
can sometimes have, say, a flora and fauna report attached to it which requires a fair
degree of scrutiny to see whether it's providing all the information on threatened species
or other fauna or flora which may be occurring in that area.

MR BROAD: And that relies on expert skill within Council.

MR DIACONO: [t relies on experts skilled in the - consultant in preparing the report
and then experts skilled in Council in understanding that it's correctly done, and maybe
in our Department having the knowledge of those species. A classic example is bats.
Bats come at different times of the year, so you might go out and so a bat survey in the
middle of summer and not see blossom bats. But the important thing is that the blossom
bats come down in winter, and that's the important time of year for them. So it's - there
are nuances with any of these statements of environmental effects.

T. 9/3/05 p. 1146-1147

Importantly, the EP&A Act, in its present form does not contain sufficient safeguards to
ensure that a consent authority has all the information necessary to determine whether an
application requires consideration by an expert with particular or discrete skills.

The council provides a form of development that may be downloaded from its website.
The form provides limited notes, either as an initial guide or as commentary on the detail
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to be provided in particular parts of the form. The form emphasises that these notes are
intended to serve as a guide.

When viewed as a whole, those parts dealing with the statement of Environmental
Effects obviously intend to seek a minimal response. While the form refers to the
possibility that “some applications will require this (i.e. The Statement of Environmental
Effects) to be provided by specialist consultants”, it does not indicate the types of
applications or the circumstances this may arise.

The form, which can be filled out online, anticipates only short answers, generally
between three to six lines, encourages superficiality.

Overall, there must be significant concerns that information provided by applicants will
be superficial, not address all relevant issues and that the role of a Statement of
Environmental Effects will be seen as little more than an opportunity to promote the
application.

As has been indicated earlier in this part, the complexity of development applications and
their particular environmental impacts may require input from, and consideration by,
appropriately qualified experts.

There is no novelty in this view as experts, whether they be architects, structural,
geotechnical, or hydraulic engineers have long been involved in building, subdivisional
and other applications coming before councils.

As an example, the SALT subdivisional development application was accompanied by a
Statement of Environmental Effects prepared by town planning and development
consultants. In turn, the statement attached separate reports dealing with:

e potential threats to or effects on threatened or endangered species, their populations,
communities or habitats

e s0Cio economic impacts

e tourism aspects of the development

o management of dunal and wetland areas adjoining the development

e riparian management

e landscape design

e architectural design

e engineering aspects

While this list is varied, it is not complete, as a separate application was lodged for the
filling aspect of the development and the engineering, ecological and other aspects of this
part of the overall development.

Clearly, the diversity of these reports draws upon a diverse range of skills.

Section 79C requires that a consent authority, in determining a development application,
take into consideration certain matters (as relevant) including the planning regime, the
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likely impacts of the proposed development, the suitability of the site and the public
interest.

Essentially, this calls on the consent authority to initially satisfy itself that it has sufficient
information to enable proper consideration, then subsequently to consider the application
in light of the prescriptions contained in section 79C.

This determinative role is not akin to the role formerly, or currently, exercised by
councils, where by comparison, building consent was sought; as it calls upon councils to
weigh and consider discrete concerns; rather than discerning prescriptive or regulatory
compliance.

This role casts a significantly higher burden on councils to meet the objects of the EP&A
Act. The current regime implies that the material is contained within, or accompanies the
development application. The Statement of Environmental Effects will be the primary
source for the consent authority,

As has been suggested earlier in this part, the Statement of Environmental Effects may
neither consider what material is required to determine the application, nor provide it.

Earlier in this part there was reference to the growth in the width of expertise potentially
required to address matters relevant to the consideration of development applications.

Again, as has also been indicated earlier in this part, councils, such as the Tweed, are
unlikely to have the full suite of experts at their disposal within council staff.

In those circumstances, the council is at least initially reliant on the external experts who
provide the reports supporting the application, to provide assessment of the matters to be
considered under section 79C.

This reliance calls into question the role of the consultants retained by the proponent.

Mr Anderson, who is a Consultant Town Planner, gave evidence at the Inquiry. Mr
Anderson had provided reports for a number of applications that were reviewed by the
Inquiry. Additionally, Mr Anderson has an extensive background in local government,
rising to the position of manager of the council’s subdivision unit. Mr Anderson gave the
following evidence of his qualifications and background:

MR ANDERSON: [ have a degree in environmental planning. [ have an associate
diploma in town planning. I have some - or have had some 25 years experience in local
government, both in engineering and in planning, including the last 10 years up until
September 2000 as the manager of the Tweed Shire Council Subdivision Unit. And I've
been practising as a consultant since September 2000. We're principally involved in - in
our work is principally in the Tweed Shire. Probably about 80 per cent of our work is in
the Tweed Shire.

It involves a range of activities from feasibility investigations, provision of planning
advice, preparation of applications, preparations of re-zoning applications, planning
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reports, appeal work, and so on. We act for a range of consultants in both the private
and public sector, including Tweed Shire Council.

T. 23/2/05 p. 346-347

Subsequently differentiating and formalising the nature of his role:

MR BROAD: ... can I differentiate the role of a town planner as against a person
giving environmental advice? Do you as a town planner provide expert advice in
environmental issues?

MR ANDERSON: Only to a very limited extent. Our area of expertise is really in
statutory and strategic planning rather than in environmental sciences per se. It's
statutory planning mainly.

MR BROAD: So if there was an issue which involved - well, if there were
environmental issues the statement of environmental effects would call on some other
person's expertise?

MR ANDERSON: Correct. We would normally - the planner's role is largely to co-
ordinate a range of other specialist experts that may deal with flora and fauna, acid
sulphate soils and water quality and so on and the statement of environmental effects
would normally incorporate their specialist reports, and, indeed, evaluate those reports.

T. 23/2/05 p. 342-343

Mr Anderson gave evidence regarding his role as a consultant retained by a proponent
and his perspective of the processes associated with the preparation of a Statement of
Environmental Effects and, more generally, of the application process.

His evidence, although brief, was wide ranging and to a large extent serves as a sounding
board to consider the way applications are presented to council, the reliability of the
information and the way the determinative function is exercised.

The evidence raises substantial concerns, not through or arising from the quality or the
integrity of Mr Anderson’s evidence, but rather because it highlights significant
weaknesses in the determination process.

The concerns relate, variously, to the content of the material supporting the application,
the role of the consultants providing this material, the relationship between these
consultants and the proponent, the iterative process leading to the presentation of the
application and the overall relevance of the material to the determinative process.

Earlier in this part, concerns have been raised over the dichotomy between the matters
relevant to determination of an application under section79C of the EP&A Act and the
material required to accompany an application under Regulation 50 and Schedule 1 of the
EP&A Regulation. It is not proposed to re-iterate them in this part, but to review and
comment on the role of the consultants and their relationship with proponents.
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Mr Anderson gave evidence regarding his role, the role of the other consultants, the
processes involved and of the underlying relationships between proponents and
consultants. It is beneficial to set out this part of his evidence in its entirety:

MR BROAD: ... if I can now return to the statement of environmental effects. The
objects of the Environmental Planning and Assessment Act include encouraging proper
management development and conservation of natural and artificial resources including
agricultural land, natural areas, forests, etcetera. It also talks about the promotion and
co ordination of the orderly and economic use in development of land.

MR ANDERSON: Yes.

MR BROAD: And the protection provision and co-ordination of community and utility
services. The role that you undertake in preparing a statement of environmental effects,
what does that generally involve? Are you working from a model?

MR ANDERSON: [t involves a critical evaluation of a particular development proposal
addressing the relevant heads of consideration in Clause 50 of the EP and A regulations.
1 mean, there is a not a prescribed form for a statement of environmental effects as such,
but the regulations do prescribe those matters which it must address.

MR BROAD: So assuming that you are retained as a consultant to a developer, a
developer wanting to, say, undertake a sub-division. The developer has got land, say,
ripe for sub-division and he says, "Look, I want get a yield of 750 lots out of this." And
mathematically you can get 500 square metre lots, allow for roads, etcetera. What sort
of model, as a town planner, do you apply to that? Do you simply say, "Oh, yes, we can
knock out 750, that shouldn't be a problem. We're a bit tight for this but we can talk our
way around that?" Is there some sort of physical base that you refer to or are you,
basically, fitting with a developer's aspiration?

MR ANDERSON: No. Our objective is to ensure that the development proposal
complies with all statutory planning requirements which may include, for example, a
development control plan over the site. That plan may well prescribe the likely or the
target yields which are anticipated from the site, and, of course, the development control
plan is a document prepared by the Council. So that would be the first guiding document
which you would review to establish yields. You would then seek to do the normal site
opportunities and constraints analysis and that would then lead you to a conclusion
about what, in fact, the optimum yields were and that would be the basis on which you
would provide advice to your clients and hopefully and ultimately the DA.

MR BROAD: Ifyou don't have a DCP that envisages yields where do you draw from?

MR ANDERSON: You would simply draw from the objectives of the zone in the LEP
which is the overriding planning instrument controlling development of the site, any
relevant State environmental planning policies such as the North Coast Regional
Environmental Plan, which, in fact, prescribes a target density of 15 dwelling per
hectare, for example. So in the absence of any site specific plans it would come down to
the zone objectives and any other relevant environmental planning instruments.
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MR BROAD: What about layout? How do you go about laying out a sub-division?

MR ANDERSON: [ guess it's an iterative process which involves striking a balance
between the site's physical opportunities and constraints, statutory planning controls and
the commercial realities of being able to produce marketable allotments which, you
know, purchasers are prepared to buy.

MR BROAD: So as a town planner do you have a speciality in commercial aspects of,
say, a sub-division?

MR ANDERSON: No. We largely rely on a developer and the developer's marketing
advisers who carry out market research and various other things, that sort of detail. We
have a broad overview understanding, if you like, of, I guess, the commercial realities of
development generally, in other words, what the market requires and so on from time-to-
time and that's obviously varies over time, but generally speaking a developer would
come to us with an instruction to design allotments with a general minimum area of, say,
800 square metres and a general minimum frontage of, say, 20 square metres and that
would be the starting parameter.

MR BROAD: To what extent does a town planner's report gainsay the aspirations of a
developer?

MR ANDERSON: [t attempts to strike a balance, if you like, between the commercial
realities and the developer's interests, the site's capabilities and the regulatory regime
that applies to that site. It has to try and strike a realistic balance.

MR BROAD: Commercial realities are dictated to you by the developer or his advisers.
MR ANDERSON: Sorry, what was that?

MR BROAD: The commercial realities are dictated to you by the developer or his
commercial advisers.

MR ANDERSON: To some extent, yes.

MR BROAD: Now, do you, in preparing the statement of environmental effects,
undertake an evaluation in terms of that required under Section 79C of the
Environmental Planning and Assessment Act, that is, an evaluation of the provisions of
planning instruments and policies, the likely impacts of the development, the suitability of
the site, public interest, those sort of matters?

MR ANDERSON: Not explicitly, no. An applicant's role is to address the matters in
Clause 50 of the regulations. It's the consent authority's responsibility to carry out a
Section 79C assessment in determining the development application. However, of
course, any prudent consultant and/or developer would have due regard to all of those
matters that the Council has to consider and address those that are relevant in any
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statement of environmental effects. But we do not carry out a detailed section 79C
assessment, that's a matter for the council.

MR BROAD: So the council has an entirely independent role?

MR ANDERSON: The council's role is to evaluate the application against the relevant
heads of consideration in section 79C.

MR BROAD: Right. To what extent - having heard this, to what extent is there a basis
of science to applications?

MR ANDERSON: Sorry, basis of science?

MR BROAD: Science. I mean, I'm trying to get my head around whether as a
consultant representing a developer, you move from a base. What you've basically said is
we have a ..... land which may look towards a yield of 15 lots a hectare. We may have
DCPs which are prescriptive.

MR ANDERSON: Yes.

MR BROAD: What is the strength of that sort of base and other DCPs which, you
know, may deal with height, which may deal with other issues. How solid is that base?

MR ANDERSON: A4 development control plan doesn't have the statutory force of an
environmental planning instrument, of course. It's a matter that a consent authority must
take into account. And my recollection is the new judge of the Land Environment Court
has recently held that a contemporary DCP that has been through due process in
preparation, ought to be given determining weight unless there are compelling reasons
not to do so.

1 think probably historically the court, and indeed many consent authorities, have tended
not to give DCPs quite so much weight. So they are a significant planning tool, if you
like. But certainly they don't have the weight of a statutory planning instrument.

T. 23/2/05 p. 343-346

His evidence makes clear that much of what is put to a council is driven by the
proponent, driven by its perceptions and economic outcomes, that is, the “commercial
realities”. While Mr Anderson may have shown some reluctance to concede the issue
outright, it is clear that the proponent dictates the nature of the development, whether it is
800 square metre lots or twin key accommodation suites. This is not surprising and as the
proponent has already undertaken the feasibility studies and financial modelling
associated with the development. It goes without saying that the application, if made,
follows from these studies.

It is perhaps the secondary stage of this process that give rise to concerns, the suitability
of the development.
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In this respect, the aspirations of the proponent may be in sharp contrast with the EP&A
Act.

The proposal may, for a number of reasons, be unsuitable for the site, or if suitable, be
inappropriate through density, non-compliance, or other concerns.

Accordingly, there are two issues that are likely to arise, the overall suitability of a
development of the nature proposed and the suitability of the development when assessed

in terms of section 79C.

There is little doubt that proponents view their proposals as meeting both these aspects,
and therefore justifiable, even if not strictly compliant.

Mr P Brinsmead spoke of the approach taken by Resort Corporation:

MR P. BRINSMEAD: We're in the business of - we're in the business of putting
together projects that we don't have to go down the hard road in terms of fighting for
relaxations and those sorts of things, so we will generally - we will generally - try and
design a project that complies with both the LEPs, the DCPs, the SEPPs, the regional
plans, etcetera. In every circumstance it may not be possible and it may be that we come
up with a project or a product that we think is particularly exciting in terms of the market
acceptance of it, in terms of even the community's acceptance of it, and we would then
consult with our planners and say, "Look, what is the likelihood that even though this
may not strictly comply with the DCP, what is the likelihood that the consent authorities
may see that this may have greater merit?"

That's unusual because you always, when you go down that path, you always bump into
problems in terms of things like objections and those sorts of things. But you certainly
think about it, absolutely.

T. 23/2/05 p. 436-437

It is tacit to the development process that, given the proponent’s need to maximise its
opportunity, that the Statement of Environmental Effects aligns itself to the proponent’s
intended outcome. In those circumstances, the proponent’s experts become advocates,
extolling the virtues of the application, and gainsaying the developer’s puff.

In those circumstances, reports become little more than promotional material, containing
statements like:

The landscape design philosophy for SALT is based on:

“A significant destination community with its landscape character firmly grounded in the
surrounding setting, integrated into the natural environment of Cudgen Creek and Bogangar
Beach.”

The key components of this philosophy are the seamless integration of SALT into the adjoining
natural environment, reflecting original site vegetation and creating a community that embodies
the character of the Northern New South Wales coastal region.
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...The interpretation of local landscape characteristics will play an important role in establishing
SALT as a signature destination residential community and resort development on the Australian
east coast. ...

...the Kingscliff South Master Plan will provide visitors and residents with lifestyle opportunities
that stress community values and environmental harmony.

Regrettably, in some instances they draw on irrelevancies or misstate requirements to
engender support for the proposal.

The NSW Government Coastal Policy contains, at Table 3, a strategic action in relation to
beaches and waterfront open space, which is referred to in Clause 32B of the North Coast REP.
The principle contained in the Coastal Policy is that:

“Beaches and waterfront open spaces will be protected from overshadowing. The standard to be
applied will vary according to local circumstances, however, generally the standard to be applied
is:

e In cities or large towns, no overshadowing before 3 pm mid winter and 6.30 pm summer
daylight saving time;

o Elsewhere, no overshadowing before 4 pm mid winter and 7 pm midsummer daylight saving
time.”

The policy contains a note relating to this standard which states that:

“The suggested standard in this principle may be difficult to apply in highly urbanised
environments. An LEP or Development Control Plan which is tailored to local conditions and
which has the overriding objective of minimising overshadowing may be required in these
situations.”

It is apparent from the note to the policy that it is difficult to achieve the objective of nil
overshadowing of waterfront open space or beach areas in urban environments and it is therefore
submitted that strict compliance with this development standard is not appropriate in the
circumstances of this case.

This role, supporting an application, contrasts with the consultant’s role when either
acting for an objector or when giving expert evidence during court proceedings.

Mr Anderson indicated his view of the role of a consultant when acting for an objector:

MR BROAD: ... Having looked at a number of the applications being dealt with by
Tweed Council, it appears that you have had a role on behalf of applicants in some
development applications and for objectors in respect of other applications. Can you
indicate to me the nature of your role if it contrasts between acting for an applicant, as
against acting for an objector?

MR ANDERSON: [ think I should make it quite clear to you that we often carry out
feasibility investigations and provide preliminary advice to clients who because they
don't agree or like the advice they're given, don't use us then to prepare a formal
application. They may go somewhere else. Equally, we have people come to us and ask
us to prepare objections. Now - - -
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MR BROAD: That's a quite proper role.

MR ANDERSON: Absolutely, absolutely. Who ask us to prepare objections, and again
we say we are prepared to assess a particular application and advise them whether or
not there is a basis on which they could mount an objection. And quite often we give
advice and say, "Look, we don't believe there's any basis to object", and those people
there go to another consultant. Or indeed, they don't object at all.

MR BROAD: [In advising objectors are you stepping into the shoes of council and
exercising an equivalent role under section 79C?

MR ANDERSON: We would evaluate the DA in terms of its statutory compliance. Is it
valid, adequate and conforming? And we would then assess it on its merits against
relevant section 79C heads of consideration. That's the basis.

MR BROAD: So you move from regulation 50 to then looking at it as though you were
in council's shoes?

MR ANDERSON: Correct.
MR BROAD: And that's an entirely different role.

MR ANDERSON: Well, it covers a little bit of both. We assess it in terms of does it
address the section - sorry, the regulation or clause 50 regulations matters on the one
hand. And then assuming that it does and it's therefore an adequate and valid
application, is it satisfactory on merit in terms of relevant section 79C heads of
consideration.

MR BROAD: Does that become an advocacy role?
MR ANDERSON: No.
MR BROAD: [t's purely a person's view?

MR ANDERSON: [t's purely us expressing a professional opinion to an objector, which
may or may not ultimately be lodged as an objection with the council as to whether or not
there are issues on which the council might refuse an application or indeed impose
conditions to perhaps mitigate some impacts.

MR BROAD: So that role would be probably equivalent to an expert witness's role in
say Land Environment Court proceedings?

MR ANDERSON: Yes, very similar. Indeed, some of the objections lead to ultimately
us providing expert evidence in court proceedings where an objector may appeal against
a council's decision.

T. 23/2/05 p. 348-350
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While Mr Anderson did not concede that this role involved advocacy, there is little doubt
that the nature of the brief, whether for a proponent or an objector, involves, at least
implicitly, an advocacy role.

Perhaps the most important aspect of this evidence is that it emphasises that reports
accompanying an application do not address the matters relevant to consideration under
section 79C of the EP&A Act. It emphasises the need for amendments to be made to the
EP&A Act to address these matters.

Mr Anderson suggested in this evidence that such a report would be provided to an
objector rather than the consent authority. In those circumstances it is like that an

advocacy tome would not creep into such advice.

Mr Glazebrook described the position of a consultant as:

MR GLAZEBROOK: Well, we're paid by the client. We have a professional duty to
achieve agreed objectives for the client. In the case of a development application that is
an approval that the client can live with. I guess by definition you can't be seen to be, just
because of those things, totally independent. However, there is a professional duty by
which we're bound and that is to provide the correct professional advice in accordance
with the statutes that we have to operate under.

T. 23/2/05 p. 356

Ultimately, advocacy does not sit comfortably with the proper consideration of an
application under section 79C, particularly where the advocacy emphasises the perceived
“need” for the development, as was suggested in the SALT development, to support
aspects including filling, overshadowing and height variation.

In many instances reports adopt a precipitous tone with statements such as (SEE
“Outrigger” Tourist Hotel):

Filling of the site by an average 2 m and the erection of a 3 storey building above finished
ground level is essential to achieve beach views from hotel rooms. If beach views cannot be
provided from the rooms, the resort will not be developed and the entire project will not proceed
because of negative economic impacts;

It is submitted that upholding of the objection would be consistent with the aims of the Policy in
that strict compliance with the 3 storey height limit will preclude the development of a viable and
functional resort on the site. ...

If the objection is not upheld the resort will not be developed and the project will not proceed.

It is submitted that upholding the objection would be consistent with the aims of State
Environmental Planning Policy No. 1 in that strict compliance with the beach and waterfront
shadow restrictions would preclude the development of a viable and functional resort on the site.

...If the building is not approved as proposed the resort hotel would not be developed and the
project would not proceed.
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Development of the site poses a number of challenges, not least of which is the need to ensure
that a viable and sustainable tourist resort is created on what is a significant and unique coastal
site. To achieve this objective, it is essential that filling of the site and the erection of a 3 storey
resort hotel occurs such that beach and ocean views are available from the resort rooms for
guests.

Mr Anderson was to contrast the role of a consultant preparing applications and that of an
expert giving evidence to assist the deliberations of a court, differentiating the role in the
following terms:

MR BROAD: ...But the concern of the court is that it obtain assistance from an
impartial witness.

MR ANDERSON: Yes. I mean, obviously the role of an expert witness is more of an
officer of the court, rather than advocating their client's point of view. And to a large
extent, that's what we attempt to do in providing advice to our clients. And indeed, as a
consequence of that, we lose some clients because they don't like the advice they're given.

MR BROAD: 8o in respect of an application, you're not fulfilling that sort of a role.
You're not an expert witness, you're filling a statutory role providing information
required by regulation 50. And you don't do it with that level of independence potentially
that's expected of an expert witness.

MR ANDERSON: No, I think there's a - perhaps a fine distinction between our role as
a consultant in preparing applications and perhaps providing general advice, and that of
an expert witness before the court. And indeed, you know, there may well be cases where
a client may choose not to use you as an expert witness because they weren't necessarily
totally happy with the application that was prepared in terms of putting the best spin on it
from their point of view.

MR BROAD: Your role acting for a proponent seeking modification under section 96 of
the Environmental Planning and Assessment Act.

MR ANDERSON: Yes.

MR BROAD: Is that akin to your role in respect of a statement of environmental

effects?

MR ANDERSON: Yes, essentially the same, yes.
MR BROAD: So you're a proponent?

MR ANDERSON: Correct.

T. 23/2/05 p. 350-351

Courts have and continue to rely on experts in particular fields to assist them with their
understanding of issues associated with matters coming before them.
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They have been concerned that the evidence given by these experts be independent of the
party’s interest and of a standard that they can rely on. In order that independence can be
maintained, courts have adopted a posture that expert witnesses act, as it were, as though
retained by the court and not by a party. In those circumstances they are regarded as an
“Officer of the Court”. This role is intended to nullify any advocacy role that would
otherwise arise.

In New South Wales, courts including the Supreme Court, the District Court, the Land
and Environment Court as well as the Administrative Decisions Tribunal have adopted
codes relating to the role and conduct of experts providing reports and evidence
supporting a party’s case.

The codes contain the following elements:

an obligation to provide impartial assistance

a paramount obligation to the Court or Tribunal

the expert is not an advocate

the expert expressly acknowledge that he or she is bound by the Code of Conduct

the expert indicates his or her qualifications and expertise

the expert provides the reasons for his or her opinions

a bibliography is supplied

any qualification to the report is indicated

whether his or her opinion is concluded, and if not, whether further research is needed
whether other matters fall outside the person’s field of expertise.

The EP&A Act anticipates that a proponent will, as necessary, provide expert reports and
material to assist the consideration of applications. This Act, as presently drafted, does
not give effect to this, as Regulation 50 and Schedule 1 do not anticipate material that
will facilitate consideration in accordance with the principles contained in section 79C.

The position is further weakened by a failure to ensure the quality of the “expert” reports
and material and its usefulness, through its independence and competence.

Councils are given major powers as the consent authority for their local area. They are
called upon to exercise their determinative role in respect of major or complex
applications. This role has not been negated through SEPP 71, other planning policies or
by the EP&A Act, as was suggested by some councillors and senior staff.

Similarly, departments and authorities are also called on to determine major and complex
applications.

Such applications must, by their very nature, be supported by expert reports and
materials.

It is appropriate, if not imperative, that consent authorities obtain material of the highest
quality and independence. The EP&A Act and the Regulations should enshrine and adopt
the principles enunciated by Courts and Tribunals as set out earlier in this part.
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Before departing from this part, it should be said that the evidence of Mr Anderson and
Mr Glazebrook has been used to indicate a position. It is not intended by using their
evidence to reflect either adversely on them, nor by association to draw from it and to
criticise experts in similar or other fields. Rather, its use is to point up weaknesses in the
EP&A Act with a view to recognising the need for change, as Courts and Tribunals have,
and to promote an approach similar to that adopted by Courts and Tribunals.

Mr Anderson, whose evidence has been largely referred to in this part, described himself
as a consulting town planner, with a degree in environmental planning and an associate
diploma in town planning. Mr Glazebrook, another consultant town planner also gave
evidence at the Public Hearings. Both gentlemen were members of the Planning Institute
of Australia.

To become a member of this institute, prospective members must have appropriate
qualifications and experience to meet the institute’s standards of competency.

The institute has adopted a code of professional conduct and a code of membership.

The code of membership generally requires that an applicant possess an academic
qualification recognised by the institute and at least practical experience of the nature
required. The code lists specific qualifications offered by various universities, generally
associated with urban, regional or environmental planning members seeking admission to
the Urban and Regional Planning Chapter. It similarly sets out the qualification and
experience necessary for admission to the Social Planning and Economic Planning
Chapters.

The institute has adopted a code of conduct that applies to all its members. The preamble
to the code recognises:

“A planner’s responsibility to the community must take precedence over sectional
interests.”

“...In particular, almost all of the work that planners do involves the public interest as
well as the sectional interest of their client or employer. Ultimately, the integrity of
planning decisions, and of the planning system as a whole, relies upon the integrity of the
planners who serve it, in whatever capacity.”

The code deals with aspects including professional standards, dealing with conflicts of
interest, professional opinion and competence. Of the various matters contained in the
code, the following bear emphasis:

e Members shall strive for the highest standards in all their professional activities.

e Members shall seek to ensure that all persons who may be affected by planning
decisions have the opportunity to participate in a meaningful way in the decision-
making process.

e Members shall seek to ensure that the processes of planning are conducted as
openly as possible and that all relevant information is disclosed to interested
persons.
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Members shall use their best endeavours to ensure the development:

- is sustainable;

- provides for the protection of natural and man-made resources;

- is aimed at securing pleasant, efficient and safe working, living and recreation
environment; and

- is efficient and economic.

e Members shall not act in circumstances where there is a potential conflict between
their own private interest and the interest of their client or public interest.

e Members shall take all reasonable steps to maintain their professional competence

while working in the planning profession and in doing so shall have regard to the

advice and requirements of the Institute.

Most importantly, the process of having a professional body made up of members with
recognised qualifications and professional standards goes a long way to provide integrity
and reliability in the reports, provided by its members.

Of course, there are other professions, such as engineers, who likewise provide reports
accompanying development applications, which have professional bodies that likewise
set professional standards and adopt codes of conduct.

Collaterally, there does not appear to be a professional body with oversight in respect of
other environmental matters that appears to have the recognition that the Planning
Institute of Australia does.

The Environment Institute of Australia and New Zealand does not appear to have an
equivalent role to the Planning Institute. While it has adopted a code of conduct, it does
not appear to adopt the same levels of professional qualifications entitling membership,
nor, regrettably, does it appear, as suggested by evidence given at the Public Hearings, to
be as widely recognised. Mr Diacono, the Manager of the Conservation Planning section
of the Department of Environment and Conservation’s northeast branch, while aware of
the Environmental Institute, was unsure of its membership and role:

PROF DALY: ... You said that the — in relation to the particular things you're
interested in - your Department, I mean, biodiversity-type issues and Aboriginal heritage
and so forth, you said that you use consultants, that developers use consultants, that
Councils use consultants to prepare reports on some of those issues. Is there any
institute that relates to consultants in that particular field which might be similar to, say,
the Australian Planning Institute in the planning field?

MR DIACONO: Yes. A lot of these consultants are members of the Planning Institute.

PROF DALY: No. I'm talking particularly about environmental consultants as opposed
to planning consultants.

MR DIACONO: [ know there is an Environmental Institute of Australia, but I'm not
aware of whether the consultants who are preparing these flora and fauna reports are
members of that institution but I would assume that they are members of professional
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bodies, because most of them are botanists at heart or flora or fauna people at heart, and
so they belong to the relevant professional bodies.

PROF DALY: But the Australian Planning Institute has a purpose, in a sense - that is to
accredit people, and they have a code of ethics so they accredit people. You have to go
through certain processes to belong to the Australian Planning Institute, and once you're
a member of it, you have to abide by the code of ethics of that institute, and in a sense
that gives some sort of guarantee that anyone using their services should have certain
expectations about their level of skills and they way in which they go about doing their
business.

What I'm trying to find out is that in the environmental science arena, if that's the correct
term, is there any such simple way of knowing that whoever you're dealing with has a
background that is broadly accepted and you have some guarantees, in a sense, that
there's a code of ethics and so forth? Is there any such - - -

MR DIACONO: [I'm not aware of any body that fulfils that role, and I guess when it
comes to choosing between consultants you basically consider their track records.

T. 9/3/05 p. 1148-1149

Mr Papps, who had formerly held the position of Executive Director of Rural and
Regional Planning in the former Department of Urban Affairs and Planning spoke of the
variability in the standard of reports accompanying development applications, the lack of
an equivalent to the Planning Institute:

PROF DALY: In terms of the material that would come in to you and you said that a lot
of the material came in from councils, for example, that was relevant to the application.
A lot of that - some of that material would have been prepared by consultants.

MR PAPPS: That's right.

PROF DALY: You would come in touch with that. Also, for various reasons, the
consultants quite frequently would have been paid for by the developer. The council may
have called in the consultant but the ultimate payment of that might have come from the
developer who was making the application. In terms of - this is a very broad question.
There might not be an answer to it. But in terms of your experience would you say that
the material that came in through the consultancies attached to development applications
were high standard, an average standard, a poor standard or did it vary enormously?

MR PAPPS: [t varied enormously. Some of it was of a very high standard, some of it
was of a very low standard. In many circumstances we would have to advise both the
developer and the other players involved that we couldn't proceed to even begin our
statutory role because the information based on which we were acting was inadequate.
So we would have to address that in some way by getting the consultants to do more work
or finding some other source of information. And, of course, that was one of the - one,
not the only, but certainly one of the driving factors behind the comprehensive coastal
audit that Professor Thom mentioned, was that we were trying to get some high quality
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reliable data that could serve as a base line for much of this work. It wouldn't deal with
every situation, but you would, at least, have some really high quality data as a base line.

PROF DALY: [ would imagine that in terms of consultants you probably met a range of
different skills. Planning consultants, that is people who have professional qualifications
in the planning field, would have been one, I imagine.

MR PAPPS: Yes.
PROF DALY: Environmental scientists would be another.
MR PAPPS: That's right.

PROF DALY: Both of those areas of consultancy have come before us in the evidence
that we've been looking at in this inquiry. On the one hand there is an institute, The
Australian Planning Institute, which has been going for a long time. It has a fairly strong
charter and constitution. It has - contains within that ethical guidelines of how people
should act. As far as I can gather there is no similar institutional base to the
environmental consultancy industry. Am I right in that?

MR PAPPS: That's certainly my understanding and I think that you have identified
certainly a significant problem. The consultancies that related more to questions of
value, measuring, for example, defining measuring the environmental value of the site,
were always more difficult to deal with than, if you like, the straight up and down
planning ones where you were, say, interpreting a planning instrument. And that's what
the consultant was doing.

Working out whether habitat was there or significant, for example, was much more
difficult. And we grappled with that in the department and we toyed with the idea at
various stages of, for example, having accreditation of environmental consultants or
environmental science consultants or having a register and both those ideas were
rejected as being impractical in the long term. So we never really dealt adequately with
that issue.

PROF DALY: Is one of the problems there that planning as an educational system
within the universities and colleges goes back a number of years. I think Professor
Winston - - -

MR PAPPS: That's right.

PROF DALY: - - - was the first to establish planning school at the University of Sydney
in 1947. Environmental science, to give it a broad title, doesn't really have that history,
number one. Second, it doesn't have a clear-cut product in the sense that - say, at the
University of New South Wales you have environmental engineering, a department that
has a certain product. In other universities you have degrees that contain the word
"environment" but they might be an evolvement of different basic sciences like zoology or
other things.
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MR PAPPS: That's right.
PROF DALY: Is that a difficulty in terms of what we were just talking about?

MR PAPPS: [tis. And I think you've adequately described it. And the layer of difficulty
on top of the one that you've already described is that even where you might be able to
get agreement between a range of consultants, for example, about what habitat might
occur on a coastal site it's then very difficult to get agreement about the value to assign to
it in a trade-off decision between environment, social and economic, if that's what you're
doing, or to get agreement about the potential impact of a development on those values.
So will it be significant, can it be managed, or is it so significant that it can never be
managed?

And getting on top of what you've already described some consensual views amongst the
consultants and the experts about that has always been very difficult.

T. 10/3/05 p. 1260-1262

If the objectives and the intent, particularly as contained in Sections 5 and 79 of the
EP&A Act are to be met, then there is an urgent need to ensure that all experts providing
reports to be considered when determining development applications are provided by
persons holding the appropriate professional qualifications and experience and who are
bounded by standards of integrity.

These goals can only be achieved by:

e ensuring that consultants providing reports are members of relevant professional
bodies exercising a similar role to the Planning Institute of Australia

e the provision of a code of conduct in a form similar to that adopted by Courts and
Tribunals, ensuring the independence and integrity of reports, through amendments of
the EP&A Act or the EP&A Regulations.

3.4.6 The Role of Policy in Considering Development Applications
The Act provides that a councillor, as a member of the governing body is to play a key
role in the creation and review of the council’s policies and objectives and criteria

relating to the exercise of the council’s regulatory functions (section 232).

The introduction to Chapter 7 of the Act provides:

What are the regulatory functions of councils?

Introduction. The major regulatory functions of councils are found in this Chapter. It lists the
activities that are regulated and it sets out the means of their regulation.

A council, in relation to a range of activities within its area, exercises regulatory functions of 2
main kinds.

First—various activities can only be carried out if the council gives its approval (for example, the
operation of a caravan park). Some of these approvals may also be granted as part of the
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development consent process under Part 4 of the Environmental Planning and Assessment Act
1979.

Second—a council can order a person to do, or to stop doing, something (for example, a council
can order a person to keep fewer animals on specified premises).

Failure to obtain or to comply with an approval and failure to comply with an order are made
offences under sections 626, 627 and 628.

A council is not given power to regulate activities by other means. For example, the Chapter does
not confer power to require a person to hold a periodic licence.

In exercising its regulatory functions, the council must observe any relevant statutory criteria and
any other criteria contained in a local policy it may have adopted after public consultation.

As will be seen from this extract, the Act specifically recognises that the regulatory
function may include the exercise of functions under the EP&A Act.

Importantly, the Act recognises a requirement that councils observe any relevant statutory
criteria and in local policy adopted after public consultation.

In 1999 the “Balance Team” councillors had sought election on the basis of their
fundamental policy to promote economic growth.

Councillor Brinsmead was to describe the policies of the “Balance Team” as:

CR BRINSMEAD: ... The Council in 1999, that was called the balance team, ran on a
platform of getting the Tweed moving. There were some big development projects down
on the Tweed coast that had been stalled for over 25 years. That's a long time. Its
platform was to open the door of the Tweed to business and some economic growth and
to work to achieve a change of culture in the Council that was more investment friendly.
Not that it advocated - we ever advocated - an anything goes free for all policy because
the fact is that the Council, after 1999, didn't re-zone and didn't have to re-zone any land.

T. 18/2/05 p. 243

Subsequently, while individual candidates may have separately espoused platforms
affecting social issues, the candidates supported by Tweed Directions were bound by a
common policy platform as being pro-development.

The policies of the “Balance Team” councillors and the subsequent policies of “Tweed
Directions” councillors, who each held a majority in their term of council, has implicitly
provided the basis for and legitimacy of their decisions as a number of contentious
applications.

Councillor Beck was to emphasise this when giving evidence:

CR BECK: ... Let me make it very clear that when I went into council at the '99
election, and we put out the welcome mat because our shire was so badly developed. We
had housing development. We had nothing to supply jobs. Our young ones were having
to go away to get jobs. And we put out the welcome mat for investors to come to the area

Tweed Shire Council Public Inquiry Second Report 173




so that we could - and it happened and I'm very proud of the fact that we had a 3650
million Casuarina Resort and development, and you've only got to drive along there
today. You might not like the architecture but it's a beautiful community and all of these
other things. We started this and [ make no excuses for it. It was because we had the -
we put the welcome mat out and the investors came in; and, of course, we talked to them.

T. 17/2/05 p. 147-148

In response to the Inquiry’s call, it received a significant number of submissions playing
down or seeking to traverse the role of the councillors, as is indicated by (submission
190):

Development without Regard for Environmental or Social
Consequences

The statements In the Media accusing the Council u_f an
sunrestrained,” “dovelop-at-any-cost” agenda would fill a
volume. It scems that some people try to outde each ather
in making the most extreme allegations. First one will
complaln that some Councillors are hell-bent on “concreting
the Tweed from ene end to the other.” (Clearly a nonsensel)

Not to be outdone, another will talk about the Tweed being
subjected to “rape, pillage and plunder.” If is an extreme kind
of talk, yet the very people who do this complain bitterly if
anyone suggests they are heing extreme. The Parnaby letter
in the Appendix is quite typical of these extreme statements.
This letter claims that Councillors Polglase, Beck and
Brinsmead “regularly... approve developments ...without any
consideration of thelr environmental or social
consequences.” (See Appendix 5) Wow! How bad must
these Councillors be to have no environmental or sacial
conscience at all!
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Glven that every major development on the Tweed in the last
five years has been approved with the consensus of all the
relevant state government departments, it is not surprising
that the critics prefer to make very generalized accusations
so they can't be pinned down to naming a single
development that deserves their extreme kind' of
condemnation.

Does Mr. Parnaby really think that a certain group of
Counclilors willy nilly approve developments for certaln
people without constaint? The reality, of course, is that the
approval process has to start by conforming to an LEP that
has to be approved by the Minister of Planning. After it gets
past that hurdle, each separate state govemnment
department must assess whether the development proposal
conforms to the toughest planning legislation in the world -
the NSW EPA, the Coastal Policy of NSW and the Endangered
Species Legislation. After all the issues they may raise are
addressed, Councll’s planning department must then assess
the development proposal in the light of ts own

environmental and social polices, its Development Control

Pians and any other Council policies relevant to the

development proposal. Then there has to be community
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consultation, with Council assessing each objectlon. This all
adds up to a very demanding and rigorous process that
generally takes years for major developments. There is no
evidence that any Councillors have been able to wave some
magic pro-development wand to short-cut, much less to by-

pass this rigorous process.

It is a matter of record that in almost every case wherein the
Councillors have voted to approve developments, they have
acted on the recommendation of the Planning department,
which in turn had gained the necessary clearances from the
various state government departments. The few exceptions

have been development proposals that have line-ball calls.

So the very generalized accusation about some Councillors

reqularly approving developments withaut consideration_of

thelr environmental or social conseguences amounts to a
slanderous accusation against  state government

departments, the Minlster of Planning and Council’s own
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Planning department because all these parties have acted a
part in the approval processes. For instance, svery major
development on the Tweed Coast - Casuarina, Salt, Sea
Breeze, Koala Beach, the Beach (Cabarlta) - has been
approved with the full support of the NSW government. No
development happens without the consensus of the two
levels of government. For Mr. Parnably to single out some
Councillors for “regularly approving developments” “without
any consideration of their environmental or social
consequences” is an absolute nonsense. It is clearly
defamatory at well. This sort of irresponsibie talk is simply

perpetuating a fiction that has absolutely no basis in reality-

Submission 190

Many submissions were to adopt the recurrent themes that the majority of large or
contentious developments were not determined by the council, that there were few
developments approved contrary to staff recommendations and that beneficial economic
changes had been obtained by the previous pro-development council, as a result of their
pro-development policies.

All of the foregoing gives rise to a fundamental question whether policy adopted by
candidates, which may by ultimately be brought forward as councillors, should be applied
to the determination of development applications.

If the answer to this question is “yes”, subsidiary questions then arise, regarding the
extent to which policy may be applied, the circumstances where it should be applied and
whether it should have general or specific application.

The issues were raised with Councillor Boyd, who appeared to accept as a principle, that
it was legitimate for policy to play a part in the development determination process:

MR BROAD: We seem to have been having this debate about the policies. And the
debate about policies seems to turn on this idea that council’s policies are a number of
documents that it reviews after every election which are enshrined. But so far as the
voting is concerned, the policies that come into the council are the policies of the
candidates that are put to the public as their election ..... [sic. platform] So, in other
words, the current council has a majority which says, yes, we are pro-development and
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we want to facilitate development. Now, isn't in those circumstances the exercise of
voting against a recommendation simply giving effect to a platform?

CR BOYD: Yes.

MR BROAD: And does that fall outside Section 232 as the councillor's responsibility to
play a key role in the creation and review of council's policies? And I don't mean it in the
formal written sense. I mean it in the overall direction of the way the council steers itself.

CR BOYD: By a majority council can make decisions as it sees fit really. And if they
make bad decisions then ultimately they pay a price for it. If they don't observe the rules
of local government then eventually they pay a price for that.

T. 17/2/05 p. 174-175

and that it would provide some flexibility in the process:

MR BROAD: And councillors may say, "Well, look, we don't place the same emphasis
on requiring a road width of x number of metres in an estate"; or "We don't see that there
is a necessity to impose this level of contribution under our contributions policy"; or they
can say, "Look, really the height of that building is not significantly over what we would
normally consider", and that's open to council, isn't it?

CR BOYD: That is indeed what has happened.

MR BROAD: And that has been the subject of a lot of your concern?

CR BOYD: Exactly.

MR BROAD: All right. Are you trying to impose an inflexible role on the councillors?

CR BOYD: No. I-look, I believe that there has got to be some flexibility but the whole
purpose of making policies and guidelines is to ensure that everybody is treated equally.

T. 17/2/05 p. 175-176

To a significant degree the matter has become a touchstone of concerns in the Tweed
with significant concerns that the council has consented to applications contrary to the
recommendations of its staff or has varied or deleted draft conditions of consent.

The question brings into play the respective roles of the councillors and staff, their
relative expertise, the intended operation of the Act and EP&A Act and of the planning
hierarchy contained within the EP&A Act.

The starting point lies in the separation of roles between the elected and corporate bodies.

Council staff fall under the control of the General Manager. His functions include:
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...The general manager is generally responsible for the efficient and effective operation of the
council’s organisation and for ensuring the implementation, without undue delay, of decisions
of the council.

The general manager has the following particular functions:

+ the day-to-day management of the council ...

Conversely, the councillors, as forming the governing, direct and control the affairs of the
council in accordance with the Act (section 223).

The Act therefore makes clear that, except for staffing matters, the governing body
exercises the decision-making power of councils. Only when the councillors delegate
decision-making powers, do staff exercise a decision-making role.

Councils develop and adopt policy in many guises, for example, through management
plans, strategic plans, social plans and the like. These various plans steer the council’s
direction and dealings. Generally, through the actions contemplated in the plans, councils
obtain, often over a longer term, the ideals sought by their policies.

To a large degree, a LEP is a reflection of council policy setting the longer and shorter-
term strategies that aim to achieve functional planning throughout the council area.
DCP’s and other subsidiary planning documents are also legitimate reflections of council
policy, applying to aspects of or physical areas in which development may occur.

Importantly, these planning instruments stem from longer-term consultative processes
involving specialists from within or outside council staff. They do not stem from the
rhetoric or positioning of candidates seeking electoral mandate.

It is the secondary aspect that involving the candidates of aspirants that this part is
directed to.

Earlier in this part reference has been made to the introductory statement to Chapter 7 of
the Act. It is useful to emphasise the last paragraph, which reads:

...In exercising its regulatory functions, the council must observe any relevant statutory
criteria and any other criteria contained in a local policy it may have adopted after public
consultation.

While this part is explanatory in its nature and does not form the part of the Act, it
emphasises:

o the need to observe any statutory criteria; and
o that any policy may only have been adopted after public consultation.

These matters are to be subsequently enshrined in the Act in Part 3 of Chapter 7, which
provides for the adoption of local policies concerning approvals and orders.

The Act provides for the adoption of a local approvals policy, after consultation. The Act
enables councils to adopt such policies, but does not mandate them (section 158).
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Importantly, the Act anticipates that a local approvals policy will address:

158 Preparation of draft local policy for approvals

(3) Part 1 is to specify the circumstances (if any) in which ... a person would be exempt from
the necessity to obtain a particular approval of the council.

(4) Part 2 is to specify the criteria (if any) which ... the council must take into consideration in
determining whether to give or refuse an approval of a particular kind.

(5) Part 3 is to specify other matters relating to approvals.

Part 3 provides that a local approvals policy cannot be inconsistent with, nor more
onerous than, the Act or the Regulations.

The Department of Local Government has issued a practice note No. 14 — Local
Government Approval Policies. This document provides the Department’s perspective
that Chapter 7 only operates in the limited context of the Act, certain other Acts, but not
the EP&A Act (except under Part 4).

The practice note provides a model policy drawn from that adopted by Newcastle City
Council. It is worthwhile setting out the aims of the policy as contained in the model
policy:

The Policy aims:
3 to promote an integrated framework for dealing with applications for approval:

3 to ensure consistency and fairness in the manner in which the council deals with

applications for approval;
3 to encourage and assist effective participation of local communities in decision-making:

3 to make the council’s policies and requirements for approvals readily accessible and

understandable to the public:

o3 to assist the council to fully pursue its charter under section 8 of the Act:
o3 to apply common or consistent requirements and procedures to all types of approval:
3 to establish a system of community participation which can effectively resolve disputes

and conflicts as they arise; and

o3 to use straight-forward English and explanatory notes throughout the text of the Policy.

There are no collateral provisions in the Act affecting applications under the EP&A Act,
nor are there collateral provisions in the EP&A Act.

The EP&A Act provides the manner in which applications are to be assessed and
determined in section 79. Subsection C provides for the matters relevant to the evaluation
of applications, with section80 providing for determination, whether by conditional or
unconditional consent, or by refusal.

Tweed Shire Council Public Inquiry Second Report 180




Concerns over the manner in which the councillors had dealt with applications came in
the form of:

e approval contrary to staff recommendations;

e granting concessions that in the view of the person or group, were not appropriate;

e an inability to comprehend why the generally majority councillors of the council had
adopted the course taken by them,;

e amajor shift in the stance of reports in a relatively short timeframe.

Examples of these concerns follow.

Mr Paterson (submission 278) was bitterly opposed to the Nor Nor East development as
it directly affected the amenity of his property.

Mr Paterson wrote:

Of particular concern to me is the change in direction of the report recommendations
occurring between 5 and 19 November 2003, as a consequence of a meeting held on 11
November 2003 between certain Council officers and the applicant's representatives who
| believe were Mr Paul Brinsmead and Mr Peter Madrers. | consider that advice should
be sought direct from all of those Council officers involved in preparation of these reports
to establish the details of the 11 November 2003 meeting issues and to establish the
basis for the redirection of the original report recommendations.

Submission 278

Co-incidentally, Mr Paterson is an employee of council, with qualifications in Town
Planning, but not working in the section responsible for preparing the reports.

Dr and Mrs Wright, whose property adjoins the Penny Ridge Resort at Carool, detailed
the developments and the subsequent changes that have taken place on the resort
property, including:

a/. Forty-seat restaurant becomes one hundred and forty seat restaurant and conft
centre, (Sunday Mail 08/08/04 — ltem 4). ) Fomerenee

bf. Private Golf Course for use of resident guests become Public Golf Course with Pro
Shop and Buggy Shed.

¢/. Units, which were originally designated as tourist accommodatio presen
advertised for sale, ($265,000.00), on public notice boards. nEE w

Submission 271

Their submission, as did the subsequent evidence of Dr Wright, detailed their attempts to
ascertain how the various developments could have been approved, concluding:
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After much frustration we eventually advised Council that it was a total waste of our fime
anc_l foan to object as Council appeared to be unable or unwilling to curtail this person’s
activities,(see Daily News article — Item 5).

Submission 271

Councillor Dale, while not referring to the current council, also spoke of situations where
consents had been granted, that were, in his opinion, incomprehensible,

CR DALE: [don't think many major decisions have come before us in the life of this
council, where we've seen the same sort of treatment - well, where we've seen the same
methods used. I think the previous council, a number of glaring examples where
planning staff recommendations were trampled and left in the dust, and council went in a
completely different direction. And I've looked at a lot of them, and looked at them
carefully. And I haven't been able to understand why that would have been done. In
many case, the - as I've said before, it was to the detriment of the community or social
worth. And it seemed to do nothing but deliver an extra profit level to developers and
investors and speculators.

T. 18/2/05 p. 277

While Councillor Dale could not fathom the reasons for the decision, Mr and Mrs
Catchpole, who, through their submission and their evidence at the Public Hearings, have
no doubt continued to devote a significant amount of their time to planning and
environmental issues, indicated their view that substantial concessions were being
provided to developers, as follows:

From our own observations, we believe that the majority of Tweed Shire ratepayers
favour development carried out in a sensitive way, where the community’s views are
taken into consideration. Not in the way the majority of councillors seem 1o currently
follow, where planning rules and professional advice from experienced council staff are
bent or ignored to suit the needs of developers (who are only doing it for their own short
term financial gain). There seems to be a situation where the paid council stafl do their
best to try and look after the ratepayers interests, and certain councillors do their best to
look after developers interest. For example, when the development application was
lodged for the recent Salt development, senior council staff advised that the development
should be smaller and no sand pumping should occur to increase the height of the land,
bringing the height of the buildings erected on it effectively up to four stories (there isa
three story height limit in the Tweed Shire). This advice was overruled by the mayor and
his controlling group of councillors to suit the developer’s requirements and the
development went ahead. In another case, a Resort Corp unit development in Kingscliff
exceeded the height limit of three stories, but was again allowed by the same councillors
to go ahead as per the developer’s requirements.

Submission 67

Numerous submissions were to detail instances where approvals had been granted
contrary to the recommendations of staff.

Mr Broyd, council’s former Director of Development Services, wrote:
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1 express two generalised opinions based upon my expeniences at Tweed and particularly
relating to the perind 1999 o 2003, On a very high proportion of occasions in dealing
with plnning and enviroranenzal mauers, the majorty “Tweed Balance Team® of
Councillors demonstrated a predisposition to advocate and pressure on behalf of cerain
developmert proponents i ways that were dismissive of legaliies, policies, or
professional advice and considerasion of wider public interest issuss. Secondly, that high
level predisposition and bias in my view in serving the interests of certain development

proponents was to the detriment of the environmental and community values of the
Toeed. The conduct was not befitting of the qualty of planning and political decision
reaking necessarv for a Shire that has one of Australia’s highest growth rates, and the
second highest biclogical biodiversity on the Australian eastem seaboard. It could be
argued that the majority “Tweed Balance Team™ Councillors had a mandate for such
behaviour from the election results of 1999 - and I acknowledge that. I do believe
however that there would be a “significant distance™ between the electoral basis for that
mandate and the actual conduct of the Councillors and the consequent developmental
and environmental outcomes during that period of office.

Submission 362

Mr Broyd was to detail what he regarded as “political decisions” made contrary to staff
recommendations, which will be referred to in more detail later in this part.

Such was the frequency of council’s decisions contrary to staff recommendations that Mr
Broyd ensured that steps were implemented to deal with them:

3.6

The frequent incidence of political decisions contrary to professional recommendations
led 1o ciscussions about the zppopmate procedures relating to ultimate decisions on
these marers. ! consistenily ‘nsisted that when a development application had been
recommended for refusal, that if the Council sought to approve that development, then
the resolmen ar <hut ineeting should be one of “deferring the development application
for the Direcror of Development Services to provide a further report to the next meeting
of Council irciuding appropriate conditions in the event that Council decided to approve
this application”. 'This was trequently misunderstood or questioned by Councillors
within the “Twe=ed Balance Tearm". The report back from myself would always contain
consistert recommendations with the previous report with such draft conditions

contained withiz a secrion <f the report subtitled “Options®.

Submission 362
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There was an overriding sense indicated in a significant number of submissions that the
policy direction of the “Balance Team” councillors and/or “Tweed Directions”
councillors had tipped an inappropriate balance in favour of developers.

Mrs B Deschamps detailed her concerns, concluding:

[ do not wish to appear at the Inquiry, a caleulator would get better results than any words I
could possibly speak.

Submission 258

In some circumstances, Mayor Polglase saw the role of the councillors as reflecting the
views of the community in relying on policy, when determining development
applications. Mayor Polglase supported council’s decision not to adopt staff
recommendations, as follows:

MAYOR POLGLASE: Look, I have nothing more but admiration for Tweed Shire
Council staff.

MR BROAD: And you, as Councillors, do you have regard to the value of their advice
as experts in their field?

MAYOR POLGLASE: [ have - yes, I - I - in my personal opinion, I value their advice.
1 listen to what they - what they say and the way they put forward their reports to
Council. They have a role to report to Council as per the policies of Council. The
elected members of Council have a role to assist that report as per the policy of Council
and the community expectations.

MR BROAD: Yes. Mayor Polglase, in what circumstances is it appropriate for the
Councillors to disregard recommendations made by staff?

MAYOR POLGLASE: Well, there are issues where there may be strong community
expectations where they believe that there is an issue that's not been addressed correctly.
They believe the community should see a different outcome or a different result. Then the
elected members then have a responsibility to - to balance the report of Council and the
policies of Council against the community expectations. That is a very difficult role for
elected members to do but that's a role which we're elected to do, and I believe Tweed
Shire does it very well.

MR BROAD: [If Council staff in their expertise report and say "This particular aspect of
this particular application does not meet the requirements of a" - I will probably go
higher than a policy - that it does not meet the requirements of, say, coastal policy, which
of course has got very strong application in the Tweed, in what circumstances should
Council consider not to follow that?

MAYOR POLGLASE: Well, in answer to that question I would think that we should be
more specific on a particular case. To give a generalisation over that is - is very difficult
because there are various issues that — that come with various applications to - to give

Tweed Shire Council Public Inquiry Second Report 184




consideration to. There are - that's where I believe that Council does have issues with -
with what the community expectations are and - and how do we reflect that as a Council,
and sometimes we will be at disagreement with the report to Council because there's a
strong community attitude that they don't want that or don't support it, and that's our role
as elected members to - to do that and make that judgment because that's what we're
elected to do.

MR BROAD: So it is a case by case judgment?
MAYOR POLGLASE: [t's a case by case judgment.

MR BROAD: Yes. And it has just got to be dealt with on each - on its individual merits
on the day.

MAYOR POLGLASE: [ts individual merits, the community expectations, and the
outcome that everybody's looking for.

T. 16/2/05 p. 84-85

Mayor Polglase was to reinforce this view when giving evidence later during the Public
Hearings:

MR BROAD: [In respect of the evidence that this Inquiry has received and in respect of
its review of certain files, there are some issues that appear to arise. If I can take you
through those and get your comment. There seems to be a preponderance of development
consents having been granted contrary to staff recommendations. Would you agree with
that as being an issue?

MAYOR POLGLASE: No, I would not agree and if [ am allowed to elaborate - - -
MR BROAD: Please do.

MAYOR POLGLASE: A4s I said earlier on in this inquiry from day one - is our Council
staff have a responsibility as per the policies of Council to put forward various
recommendations. Council has the role, as the community representative, to look at how
those issues work within the community. We then may consider - there may be a large
community opinion that we should not be doing this or not be doing that. We have a role
then as a Council to reflect that community view and the recommendations we make as a
Council, which may be in conflict to the recommendation the officer put forward. But
they will put those recommendations forward as per the policy of Council which we, as a
Council, at the time are responsible for and there may be an issue where we should
reconsider our policy and the way it has been put together.

T. 17/3/05 p. 1591-1592

Collaterally, Councillor Boyd, who served on council for forty years accepted that policy
had a legitimate role in determination of development applications.

Councillor Boyd was to recognise the need for Policy to have been developed and
adopted by the council beforehand.
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MR BROAD: Yes. There are others who have a different view on governance issues
within council quite clearly.

CR BOYD: Yes, I'm aware of that.
MR BROAD: Is your view simply an extreme view?

CR BOYD: Well, I think 50 per cent of the people have indicated at the last election
that they at least go some way towards agreeing with my views. It's a matter of some
interest I think to this hearing that I have managed to top the poll on seven occasions
within the last two despite very strong campaigns against me. [ ran second on both
occasions so what the views that I have I think must be shared by quite a number of other
people.

MR BROAD: There is a contrary argument that says, well, those who were also elected
obtained very substantial votes whether individually or as combined as groups and that's
a very strong view to the contrary.

CR BOYD: Precisely.

MR BROAD: Yes. And so there seems to be a sharp divide.

CR BOYD: Very sharp.

MR BROAD: Is it only limited to questions of environmental issues?

CR BOYD: No. I think that it relates to development issues. If you look at what ['ve
indicated there in some of my submissions, I believe that where you have situations where
staff are recommending approval for a particular application, and on the day of the
meeting that we're dealing with that issue, councillors get up and change or vary the
conditions of approval that have proven or show by the evidence that I've presented to
you that that has resulted in a substantial gain to the developer or the applicant. And [
Jjust - I see that as very difficult to explain.

MR BROAD: Do you suggest that councillors as the elected body should adopt the
recommendations of staff as a matter of principle?

CR BOYD: By and large most recommendations from our staff are in fact agreed to but
it - I know that it is those occasions whatever when those - those conditions of approval
are varied for reasons that are difficult to understand or to explain: that's when I show
concern and I've indicated that on at least of two of the submissions I've made.

MR BROAD: Isn't that simply though an exercise of the policy powers of the majority of
councillors?

CR BOYD: The policy powers of the majority of councillors? I don't believe you will
find any policy which indicates that in those situations that the council - I understand that
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from the Department of Local Government have indicated to me, as everybody has read
probably, that that's the right of a councillor to not necessarily slavishly follow the
recommendation of the staff and that's true.

MR BROAD: We seem to have been having this debate about the policies. And the
debate about policies seems to turn on this idea that council's policies are a number of
documents that it reviews after every election which are enshrined. But so far as the
voting is concerned, the policies that come into the council are the policies of the
candidates that are put to the public as their election ..... So, in other words, the current
council has a majority which says, yes, we are pro-development and we want to facilitate
development. Now, isn't in those circumstances the exercise of voting against a
recommendation simply giving effect to a platform?

CR BOYD: Yes.

MR BROAD: And does that fall outside Section 232 as the councillor's responsibility to
play a key role in the creation and review of council's policies? And I don't mean it in the
formal written sense. I mean it in the overall direction of the way the council steers itself.

CR BOYD: By a majority council can make decisions as it sees fit really. And if they
make bad decisions then ultimately they pay a price for it. If they don't observe the rules
of local government then eventually they pay a price for that.

MR BROAD: The recommendations of the staff are the corporate body's view of how
councillors should deal with it - deal with an application.

CR BOYD: Yes.

MR BROAD: That may be a very complex view. It may, for instance, recommend a
great number of conditions which attach to an approval. There may be some very, very
complex consideration of a wide ranging variety of issues. But at the end they're a
combination of individuals' views, are they not?

CR BOYD: Expert views, yes.

MR BROAD: Yes. And there is some level of expertise?

CR BOYD: Absolutely. That's why you employ the people.

MR BROAD: And councillors may say, "Well, look, we don't place the same emphasis
on requiring a road width of x number of metres in an estate",; or "We don't see that there
is a necessity to impose this level of contribution under our contributions policy"; or they
can say, "Look, really the height of that building is not significantly over what we would
normally consider", and that's open to council, isn't it?

CR BOYD: That is indeed what has happened.

MR BROAD: And that has been the subject of a lot of your concern?
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CR BOYD: Exactly.
MR BROAD: All right. Are you trying to impose an inflexible role on the councillors?

CR BOYD: No. I-look, I believe that there has got to be some flexibility but the whole
purpose of making policies and guidelines is to ensure that everybody is treated equally.
I've got to say that the few issues that come before council - and I think the Mayor made
this point yesterday - the few issues that come to council largely are those issues where
the applicant is really asking for something for which they're not entitled.

We don't hear about all the people who do the right thing, abide by the guidelines and the
policies. They're approved by the development assessment panel, and you don't even
hear about them because they have done what had to be done under the guidelines. It's
the ones who don't want to accept the rules who then come before council for special
consideration.

And I take the view, and always have done, that the person in that situation has a great
advantage over the interests of the broad community because they have got advocates
standing in the council advocating for them on the day,; whereas the average person who
might be right next door to that development doesn't attend the meeting. He has not or
she has no way of having his or her voice heard.

They might be completely at variance with what the council is proposing to do. But
because a person has had the opportunity to lobby councillors before the meeting and
pursue a point of view - I mean only before the meeting on Wednesday this week, I was
rung by an applicant wanting to get me to commit myself to voting a certain way before
the meeting. 1 said, "I'm sorry but I don't do that".

T. 17/2/05 p. 173-176

Collaterally, council staff recognised the independence of the councillors as decision
makers and their role in determining development applications.

Dr Griffin supported the qualifications of his staff and offered a view that strong weight
should be placed on their recommendations:

DR GRIFFIN: [ think the recommendations that are put forward from staff are well
considered and, except for perhaps some of the social morays that may wish to be applied
for council, I'm of the view that council should seriously consider adopting the
recommendations of staff.

T. 16/2/05 p. 106

In his submission to the Inquiry, Mr Broyd wrote:

32  During the period of Septerber 1999 until my departure, there was a highly frequent
incidence of poliical decsions made contrary o professional recommendations. [

recognise that:
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a) There i a clear enttlement of Councillors to make deckions by majority vote
contrary to professionzs recommendations given the roles that are legally defined in
the Lacal Government Act, Charter and other guidelines;  and

b) The prowisions of the then curremi Local Environmental Plan and Development
Control Plans were inconsizent with the political posmioning and stances on
individual matters taken by majority Councillors - which 5 also a reality of Local
Government and the lead times i preparing and finalising Local Environmental Plan
and associared Development Control Plans.

33 Notwithstanding the above, in my opinion, there was a high proportion of these

decisions made that werz reilecung the paruculer interests of the development
proponerts and “getting thigs to bappen” with lick of regard and consideration to the
wider planning report evaluanion and the legal obligations of Councillors as the planning
consent authonty under the Local Government Act, 1993 and the Environmental
Planning and Assessment <\t as amended 1979.

34 [ can prowide 2 number of examples to reflect the above opinion but they include:

a) Decision maling on Casumma Beach mn terms of public road access and
“legibility” of read lirow in the development;

bj The proposal for the Heath Reson on the southern most subdivided lot of
Casuarina Beach mn terms of environmental protection and public open space
provisicn adjacent to the coastal foreshore;

c) The decision to delete al' recommended conditions relating to the development
of Mor Mor Fast Moroe Parade, Kingscliff for serviced apamtments. This
essentially enabled the development to operate as residential apartments and
longer term stays. This is a crinical factor in that there were concessions in
development standards reletng to the DA for serviced apartments that were not
availabie for a development applicavon jor residential units at the same site;
and
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d  Major concessions on public open space and other developer contributions to
sublic benefit eg kerb and gurtering, in relation to the development approval for
the Terranora Lodg? rural residential subdivision.

35 A numberof commitees were established with participant composition that would give a
favourable approach 1o the development proponents of an area and to the political
positions of the majority “Tweed Balance Team™ on the Council during 1999 1o 2003.
One prime exampie is the establishment of the LEP Advisory Committee that focussed
upon the provisions of the Ruxal 1{a) zone and for rural subdivision. This Committee
had a hieh proportion of fndowners, Councillors and consulants who were the key
supporters of more flexible standards for rusal subdivision and development. This
frequently isd tc hign level differences between the professional advice being given by
myseif and Manager Strategic Planning Douglas Jardine, and the posiions taken by the
majority of the participants in these LEP Advisory Committee meetings. The protocol
was - panly through my strong insistence — that there was a report from myself 0
subsequent Council meetings retlecting the professional position with the LEP Advisory
Comminice miautes atached for consideration in relation to these repons. Behaviours
by participents at meetings towards professional saff were occasionally very
inapproprace.

36  The frequent incidence of political decisions contrary to professional recommendations
led to ciscrssions abowt the zupropmate procedures relating to ubimate decisions on
these mtters. ! consistenily ‘nsisted that when a development application had been
recommended for refusal, that if the Council sought to approve that development, then
the resoluncn ar <hat meeting shoukd be one of “deferring the development application
for the Director of Development Services to provide a further report 1o the next meeting
of Counsil ircluding appropriate conditions in the event that Council decided to approve
this application”. This was frequently misunderstood or questioned by Councillors
within the “Twazed Balance Teary”. The report back from myself would always contain
corsistert recommendations with the previous report with such draft conditions

contained withiz a section <f the report subtitled “Options™.
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37  Of some significance are meetings held between development proponents of major
projects:  Kings Fotest and Seaside City and Casuarina Beach - where there was
consisterit arteadance by the then Mayor Coungcillor Lynne Beck and Deputy Mayor
Councillor Bob Brinsmead with associated strong support and advocacy in the main for
the development proponents positions.  There would be many interchanges in such
meetings of developmert rroposems apparemntly “feeding” those Councillors
information/ positions/ questions that were then communicated to myself or other
professional staff present and apparent that Councillors and proponents had prior
discussion abour tactics. An exzmnpic of this was the meeting of January 2001 involving
Mr Tim Barr Proiect Manager of Narui, the then owners of Kings Forest. A highly
inadequate development application had been submited and the meeting was called 10
advise of the wide range of information inadequacies and the intent for the development
application 1o be refused i the near future. Councillors Beck and Brinsmead were ako

present at this meeting and wese “very mterventionist” in the conduct of the discussions.

Submission 362

Section 79C of the EP&A Act requires that a consent authority should, generally, take
into account the planning regime that apply to the land to which the development relates,
the suitability of the site for the development, the public interest and the likely impacts
(including social and economic impacts) of the development.

Within the planning regime adopted by the council are DCP’s and other subsidiary non-
binding planning documents that do not have the legal status of environmental planning
instruments, and which operate as “policy”.

These planning documents are not the expressions of “policy” that are being referred to in
this part and, accordingly, their role in providing discretion and conversely, continuity
when determining development applications should not be equated to “policy” stemming
from the platforms of candidates, or a philosophical view expounded by some or all
councillors.

It is difficult to see how a general platform “of getting the Tweed moving” as suggested
by Councillor Brinsmead, or to “put out the welcome mat for investors to come to the
area” as suggested by Councillor Beck could supplant, or provide a legitimate basis for
ignoring, staff reports and recommendations.

If these expressions of policy have any application to the consideration of development
applications, then they might only bear on consideration of the social and economic
impacts of the development or, perhaps, the public interest.

Councillor Brinsmead was quick to place great emphasis on his expertise as a tourist
entrepreneur to support his policy views:
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PROF DALY: ... The themes which I was mentioning really refer to what's happened in
Tweed in the last four or five years in terms of its growth and the factors which have
stimulated that growth. The suggestions have been made that the growth in the area -
economic growth and population growth and so on - have been primarily stimulated by
two things, one is an increase in the level of development, that is, property development
throughout the area, and, secondly, growth of tourism. Would you agree with that

synopsis of - - -
CR BRINSMEAD: The second part, Mr Commissioner, was tourism?

PROF DALY: Yes, the first part was property development in general and then tourism
as a particular aspect of all that.

CR BRINSMEAD: Generally, yes. Iwould only qualify it by saying that the rate of pure
residential development hasn't risen, it may have even declined somewhat since the years
of the '90s. But if you look at the statistics the developments that have progressed since
1999 have contained a larger quantity of business and business related developments and
tourism development and so on.

PROF DALY: The role of the Council in relation to that, how would you describe the
Council's role?

CR BRINSMEAD: Since 1999, the Council role in that has been very considerable.

The Council in 1999, that was called the balance team, ran on a platform of getting the
Tweed moving. There were some big development projects down on the Tweed coast that
had been stalled for over 25 years. That's a long time. Its platform was to open the door
of the Tweed to business and some economic growth and to work to achieve a change of
culture in the Council that was more investment friendly. Not that it advocated - we ever
advocated - an anything goes free for all policy because the fact is that the Council, after
1999, didn't re-zone and didn't have to re-zone any land.

It was all re-zoned for development. It had been sitting there for year after year. It was
mainly due to open the door and to proceed with those things that had been held up for
many years, and, particularly, if you related to tourism - and ['ve been a tourist
entrepreneur in - related to - my farming activities - what the Tweed lacked in the tourist
industry - it's been up till now the tourism industry has been very small and ineffectual in
many respects because it was a tourism industry that had to rely to the greatest extent on
day-trippers from the Gold Coast.

Now, it's well known to those who do the number crunching in tourism that day-tripping -
the day-tripping industry - cannot support a solid tourism industry. What was needed on
the Tweed was the creation of a tourism/accommodation infrastructure. Now, we'd
talked about that for years and really believe - because I've been involved in the tourism
business going back a number of years - what is happening with South Kingscliff now on
the former sand mining site probably should have happened 20 years ago, but what was
needed was the creation of this first time - to create the Tweed as a destination, a solid
tourism/accommodation infrastructure. If I may just make one statement. It said,
someone has sort of coined it by saying where the tourists roost gets the economic boost.
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PROF DALY: So you'd link a lot of what has been described as strong growth and
prosperity primarily to this growth of tourist infrastructure. Am I reading you right?

CR BRINSMEAD: Yes. It's not just in tourism. Other things are happening too, but
tourism is sort of at the, you know, the coal face where it is. I don't discount what
Councillor Boyd said, the considerable influence of the economic climate of the nation,
the influence of the Federal Government, you can't rule that out but at the end of the day
development takes place - development has to take place at a local government level.
You have to get the runs on the board and you have to create jobs - any jobs that are
created will have to be created at local government level.

Might I just add that I think we're only beginning to see the benefits now. The real
benefits are starting to come on stream and we will see more of the work that's been done
in the last few years.

T. 18/2/05 p. 243-244

While the councillors variously described their occupations as: company director, farmer,
solicitor, shopkeeper, botanist, horticulturalist or other, this experience does not equate to
or displace the expertise of council staff, as was emphasised by the evidence given by the
Council’s General Manager, Dr Griffin.

MR BROAD: When I was asking some questions of the Mayor I referred to the diverse
qualifications of the staff. You've got town planners, you've got engineers, you've got
staff who have got particular qualifications and particular experience. That's correct
isn't it?

DR GRIFFIN: That's correct, yes.

MR BROAD: And their qualifications and experience I assume would weigh heavily on
their selection as staff?

DR GRIFFIN:  Sorry, I missed a word there.

MR BROAD: Their qualifications and experience would weigh heavily on their
selection?

DR GRIFFIN: Yes.

MR BROAD: The staff have, amongst other things, a reporting role. They prepare
reports, they consider applications and they prepare reports for the councillors.

DR GRIFFIN: Correct.

MR BROAD: Would you please answer because we are keeping a transcript and there
is a need for a physical response rather than a nod or a quiet response. Is it your view
that the Local Government Act puts the staff in a separate position from the councillors?

Tweed Shire Council Public Inquiry Second Report 193




DR GRIFFIN: Yes, the Act makes it quite clear that the staff have a different role to
Sfulfil than councillors.

MR BROAD: [In your view, is that an independent role?

DR GRIFFIN: Mostly it is independent because they're employed on the basis of their
disciplined training and their skills and that's what we're wanting to put to the elected
members in reports. It's that - that is the basis why they're employed and that is the basis
of the operation of Local Government to have expertise to put forward to councillors who
may not come from backgrounds of that relevant expertise for the decision making
process.

MR BROAD: Within the elected body are there councillors with expertise in
engineering to your knowledge?

DR GRIFFIN: Not formally, no.

MR BROAD: Are there councillors with expertise, and I'll do it formally, in town
planning?

DR GRIFFIN: [don't believe that there is any formal qualifications of town planning
within the council members.

MR BROAD: So, given that and the intricacies of considerations that council must
have, does that place a need on your staff to be able to report effectively to councillors?

DR GRIFFIN: Yes, I think that's incumbent upon any organisation that's reporting to in
our way councillors or in fact any organisation of staff reporting to a Board to give
information, and a Board may well be versed more with professional qualifications than
is a council and that is the type of arrangement that I was - I experienced when I worked
for the Northern Territory Electricity Commission reporting to the Chairman and Board
of Directors. It was the same philosophy. You needed expert advice going for those
people, even though they had expertise in a number of the fields and was especially
selected by the government to take those roles. I think in Local Government it's the same,
perhaps with more importance, to ensure that best information gets to the elected
members who may not have that range of experience that exists in others.

T. 16/2/05 p. 103-105

Council’s current Manager, Development Assessment, Mr G Smith, emphasised the
independence of staff reports from policy adopted by councillors.

MS ANNIS-BROWN: Great, thank you. Just to move on now to another topic and that
is the role of staff in reporting to council and we have been dealing with this issue quite
substantially during the inquiry. I guess I would like your perspective on that and I guess
how independent staff are and feel they are with respect to providing reports to council
on development applications.
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MR SMITH: Well, from my point of view, the reports that we prepare are professional
reports based on the planning documents and our professional opinion. That's how we
prepare them. The individual — I allocate the development applications to staff to deal
with on the basis of experience and giving a variety of work and so on. They do the
assessment. They have discussions with myself with a director as to where we might be
heading with an application. The report is completed. If it's one that goes to the
development assessment panel, I review that and sign that into that meeting. The council
report, I review that as well. It goes to our director and he reviews it and puts it on the
council agenda. The preparation of those reports in my view is always professional and
based on the legislation and our requirements under 79C of the Act.

MS ANNIS-BROWN: We have had some issues raised where those policies, planning
policies may not have been complied with or have been changed once they get to council
with respect to height issues and other sorts of matters. I am just wondering whether
there has been any pressure placed on staff with respect to those matters before the
report is actually prepared, to your knowledge. I mean, you manage a team of staff and
you have been at council for quite some time.

MR SMITH: Yes.
MS ANNIS-BROWN: Have you, in your experience, seen that?

MR SMITH: No, I haven't, not in my experience, in the time that I've been with Tweed
Shire Council and I haven't seen any evidence of that with individual staff.

T. 24/2/05 p. 519

Mr Smith provided his view of the reliance that should be placed on the staff reports,
suggesting that they should be given “very serious consideration” (T. 24/2/05 p. 523).

Mr Smith was questioned about the expertise within his department, their role in
considering the matters mandated by section 79C and the role of councillor adopted
policy in such consideration. His response merits consideration:

MR BROAD: Mr Smith, can I carry on from an issue that was discussed with you
earlier. You're the head of a department within council which has a number of specialist
qualified staff with a very, very discrete skill, don't you?

MR SMITH: [ have town planners and engineers in my particular unit.

MR BROAD: Yes.

MR SMITH: Yes, and support staff.

MR BROAD: Given that, what weight do you believe councillors should place on
reports from your department?

MR SMITH: The reports that we prepare are an amalgamation of input from a number
of divisions within the council, not just those specialist areas, just to clarify that, yes.
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MR BROAD: But leaving other divisions aside, not the totality of the report - - -
MR SMITH: Oh, you know, the councillors - - -

MR BROAD: - - - but those stemming from your branch.

MR SMITH: Yes.

MR BROAD: What weight do you think should be placed on those?

MR SMITH: Well, as I indicated earlier, I think they should give them very serious
consideration. And there are, you know - they need to consider all of the matters that
we've made in that - or what we've covered in that report - in making their decision on

the application. I'm not saying that they have to follow blindly our recommendations.

MR BROAD: But they're very discrete skills that you bring to bear and very relevant
skills on development applications, aren't they?

MR SMITH: Yes.

MR BROAD: And you consider a number of factors in your report, and those, most
importantly, are the considerations under section 79C of the Environmental Planning
and Assessment Act.

MR SMITH: Yes.

MR BROAD: Do you believe that that should therefore lead to a view that very high
weight should be given to those reports?

MR SMITH: [ believe so. But there's the public interest issues and there's a lot of merit
considerations where it's a - - -

MR BROAD: But merit considerations - - -

MR SMITH: - - - matter of opinion, yes.

MR BROAD: Merit considerations are entirely within your bailiwick?

MR SMITH: Yes, under 79C, yes.

MR BROAD: And public interest considerations are, again, within your bailiwick?
MR SMITH: Yes.

MR BROAD: Now, in preparing your reports, are there concessions made to policies
adopted by councillors?
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MR SMITH: [f there is a policy relevant to the assessment of the application, yes.

MR BROAD: [don't mean in the nature of a DCP, I mean an overriding policy of
councillors, say, to be pro-development.

MR SMITH: No, that's not a - that, in my view, wouldn't be a policy we'd refer to in the
assessment of the application.

MR BROAD: Yes. But whether it's - I'm not talking about something in the way of a
written policy, I'm talking about in a way that the report is presented. Does it
acknowledge that councillors indicated a preference for this sort of development or - - -

MR SMITH: No. Not in my experience, no.

T. 24/2/05 p. 523-525

Mr R Paterson, who fulfils a parallel role to Mr Smith, but whose tasks lay in dealing
with building rather than development, expressed similar views regarding the role of
staff. While Mr Paterson suggested the policy arising from the candidature of councillors
should not translate into the manner that staff reviewed and reported on development
applications, he was willing to concede that there was recent evidence suggesting this had
occurred at higher levels within the staff structure.

PROF DALY: You clearly would be familiar with the general process of preparing
reports and so forth that go to Council for approval. Without getting into any particular
detail on it, the individual DAs, do you think the process works effectively? The
transition of professional advice to the Council and its application.

MR PATERSON: The process is the same one that's been carried out for 20 or 30 years
that I'm aware of. It's an escalation process that involves usually the assessing officer,
who is responsible for the application being dealt with, preparing a report. That is
discussed with myself. It is then passed to the director. The directors collectively look at
all of the reports prior to going into the business paper and then the business paper is
presented to the Council for determination.

PROF DALY: Is there any pressure at any time exerted on the officers in terms of their
advice in preparing those reports?

MR PATERSON: For the most part the reports are prepared by staff in accordance
with what they feel are interpretations of the legislation. For the most part there is not
any real influence by the officers along the way. There might be some corrections, there
might be some extensions of interpretations but for the most part the officers support the
reports which are prepared by the more junior staff then they're passed to the directors.
There are always going to be times when there will be some differences of opinion.

They are usually resolved during the process of report preparation and as it escalates
and before it goes to the Council. So that when the Council gets the report it is usually
the consensus or the agreed consensus of the officers involved.
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PROF DALY: You are, of course, familiar with the idea of separation of powers within
the Local Government Act. Is the primary work of the professional staff in any way
influenced by the, perhaps, public feelings of the councillors about certain issues?

MR PATERSON: Many of the applications are contentious. We have a community
that's pretty well a 50/50 split between pro-development and law conservative, so many
of the issues are going to, from time-to-time, be not agreed by the whole community. In
regard to your question about whether we're influenced; with each of those applications
there's a process where they are advised or notified to the community to persons that
might have an interest in it, neighbours and the like, community groups, and when the
report is being prepared the Council officers have regard to the submissions that are
returned. So there is a potential influence there, yes.

PROF DALY: Right. The elected representatives are responsible for determining the
policies of the Council. The staff, effectively, put policies into action and so forth. If
there is a policy shift at the higher level, at the elected representative level, does that
immediately translate into the way in which the professional officers might do their
tasks?

MR PATERSON: [ don't quite understand?

PROF DALY: [ could put it more simply, perhaps. From the evidence that has come
before us the Council prior to 1999 had a rather different view of development and its
importance to the councils that have succeeded.

MR PATERSON: ['d agree with that, yes.

PROF DALY: So what I'm saying is - and that is elections were fought around those
issues - so what I'm saying is does that then translate into how professional officers do
their tasks, that shift?

MR PATERSON: [t shouldn't. The professional officers should look at each
application on their merit and they should comment and report on the basis of council's
adopted policy and the requirements. And for the most part, as far as I'm aware, the
reports by the officers have not greatly changed. They normally identify the issues of
concern and they make recommendations and include recommended conditions if an
approval is going to be granted.

PROF DALY: You might agree that within the process merit considerations are fairly
important - - -

MR PATERSON: Extremely important, yes.

PROF DALY: Yes. So in assessing merit would a shift in general policy at the elected
representative level then reflect itself in what is considered meritable?

MR PATERSON: There's always going to be argument over the merits of a case and it's
a matter of what you place emphasis on the merit, I guess, but what council officers try to
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do is impartially assess it and determine it on the basis of adopted policy and the
requirements of the Act.

PROF DALY: There has been a change in the directorship of the area in which you've
lived.

MR PATERSON: Correct.

PROF DALY: Has there been any change with that in the way in which the professional
officers operate?

MR PATERSON: The professional officers preparing their reports still act in the same
manner. They still prepare their reports in the [sic. same] manner. Is that the question?

PROF DALY: Yes.

MR PATERSON: Yes, they still act in the same manner in preparing their reports. And
they still report the cases as they see them to their superiors.

PROF DALY: To what extent does the director shape the way in which the development
application process delivers?

MR PATERSON: The director has the ultimate say on the final report that goes to
council. So if the report is prepared and he disagrees with it he is at liberty to alter that
or make a different recommendation or add conditions to it or take conditions away.
PROF DALY: Does that happen often?

MR PATERSON: That has happened in the more recent past, yes.

PROF DALY: Does it happen in relation to particular types of development?

MR PATERSON: Development applications for - yes, for proposals under
consideration.

T. 4/3/05 p. 944-947

Conversely, Mr G Smith had maintained that this had not occurred. This dichotomy in
views might be explained by the position that Mr Paterson found himself in. Mr Paterson
had provided a personal submission to the Inquiry raising concerns over the Nor Nor East
approval processes. Perhaps because he had and would continue to be adversely affected
by this approval, he was more forthright in his views.

Mr Broyd, who has since left council was much more forthright and strident. His
evidence recognised the pressures that had been placed on him and was clearly motivated
by a wider view of an overriding need to separate proper planning and consideration from
shorter-term “political” goals.
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Mr Broyd acknowledged the existence of political goals and platforms and their role in
decision-making, both in his submission and his evidence at the Public Hearings. He
wrote:

41 Ip my opimion there was o clear link between the strength of advocacy and pressure
seught 1o be imposed - paaicubarly by the Mayor and Deputy Mayor during the period
of Seprember 1991 tc September 2001 - for major development proponents who were
also the most promirent contribors to the “Tweed Balance Team” election funding.
These majcr development nropoemis 2nd comnbutors to election funding were also the
developers of the major projecis proposed in the Tweed dunng thar period ~ Casuarina
Beach zad Kings Beach in particnizr. The very strong and interventionist behaviour of
the “Twzed Balance Tearn” Councillors and particularty the Mayor and Deputy Mayor of
the ume - Councillor Lynne Seck and Councillor Bob Brinsmead respecuvely, certainly
refleced the political platform of rheir election campaign of “getting development w

happen i the Teeed”.

Submission 362

In his evidence, Mr Broyd spoke of the advocacy provided by the then “Balance Team”
councillors, contrasting it against that of their opponents:

MR BROYD: Clearly, in the normal process of political decision-making at the local
level there is information received from certain sources by certain councillors, relative to
the platforms that they come from, on certain issues. But I think that the way in which the
other councillors conducted that was much more of a way of consulting staff - a much
higher extent about the rights and wrongs of that and the more accepting of advice. It
was presented at the council meetings in a way that was more respectful of professional
position than asking questions and debating the professional recommendation and other
councillors' positions. And it was not - if it was more information, it was more willingly
shared, if you like, with the professionals and the other councillors than the Balance
Team and the way that the Balance Team operated on those issues.

T. 2/3/05 p. 667

Mr Broyd was to make clear that the policy brought forward by councillors was, in the
case of Tweed Shire Council, to be manifested in pressure placed on staff, attempts to
undermine them, disregard for their reports, and relevantly, the principles enshrined in the
EP&A Act and of legalities. Mr Broyd was to emphasise his concerns in his submission:
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52  Cemainly there were a range of instances dunng my tenure as Director when decisions
were rade that did not refiect ard were dismissive of the wider principles of ecologically
sustainabie developreni, the prbiic imtersst and  xpheir accountability of Councillors’
decisiors to vhe communits. There are 3 number of instances of decision making against
professiomal advice and Croncil sclicitors and were potenzially illegally made. Example is
the guesticaable legality thar underpinned the decision w delete all recommended
conditions for the Nor Nor East development 2pplication in Kingschiff that substantiated
the -ise rmonagemesi of ihe Jevelopmem as serviced apamtments as distner from
residen) wnits - if the rie velopment applicainon had beea for residential units as distinct
trom sersicad apaorentr, dife-ene caanZads would have applied m Council's Local

Fnyircrmentat Plan and reevan Development Corerol Plan.

Submission 362

Mr Broyd is a corporate member and fellow of the Planning Institute of Australia, having
previously been the President of its New South Wales Division.

Mr Broyd’s submission to the Inquiry incorporated recommendations that he perceived
would affect the determinative role of all councils in New South Wales. Mr Broyd was to
clarify his intent when giving evidence to the Inquiry:

MR BROAD: Can I go to some other issues? At point 7.2 you suggest recommendations
that might be made by the Inquiry that there be a code of conduct and protocol
formulated which distinctively expresses the responsibilities of councils, councillors and
professional staff under the Environmental Planning and Assessment Act in planning
matters. Are you seeking to separate the role of councils when dealing with development
applications from their general role in dealing with, as it were, day to day business or
core business or otherwise?

MR BROYD: No. I'm not one who considers that councillors should not be part of
decision making on development applications or rezonings. I think that's a local
democratic process that should still occur. What I'm really targeting here is - and I think
it's apparent through many councils in New South Wales - is a lack of understanding by
councillors, or certainly a lack of regard by councillors, to the professional ethics and
legal responsibilities under which planners operate; under the EP and A Act particularly.

What I'm really searching for here is a code of conduct that says "These are the
responsibilities you'll be - direct for planning; these are the responsibilities of
councillors, these are the way in which interaction should occur between the two arms of
the organisation," and have that code of conduct implemented and reaffirmed by the
general manager of a council and indeed by the Department of Local Government as
necessary.

MR BROAD: So you're really looking at expanding - - -
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MR BROYD: Expanding the current code of conduct to that effect.
MR BROAD: - - - the existing code of conduct.

MR BROYD: Yes.
MR BROAD: Do you say it's insufficient in its present form?

MR BROYD: Yes, and I think most codes of conduct in most councils would be the
same. I'm well aware they are not - they don't go that far.

MR BROAD: You also talk in paragraph 7.4 that there be a code or regulation that
requires, effectively, a statement of reasons for each planning decision, whether that be
by councillors who do not accept recommendations of staff or otherwise. Why do you say
that? Why should a councillor, or why should councillors as a body exercising their
decision-making role under the Environmental Planning and Assessment Act, be called
upon to give reasons for not accepting a staff report?

MR BROYD: I'm coming from a number of bases here. One, the whole environment
within which planning operates in Local Government is one of big dollars to be won and
lost, a lot of emotional reaction from the community, a lot of inherent conflict, and I think
that, particularly given the increasing perceptions about corruption and about conflict of
interest and the way in which decisions are made in Local Government on planning
matters, that there is an onus upon councillors to be explicit about the reasons when they
do not accept professional recommendation, and particularly when that professional
recommendation is coming from a policy established within a council, because the
council is varying a policy to make a decision negating that professional
recommendation.

And I think the community has a right to know the political reasons why that variation is
taking place to make such a decision, and I think in many ways it's in the interest of
councillors to be explicit about those reasons as well, because it then says, "Well, I as a
councillor responsible to you as the community, is making this decision because.” Now,
I'm not being naive about the politics of Local Government or the politics of planning,
but I think that is a step that should be taken because there is so much - from a planning
professional point of view, there is so much perception of corruption and wrongdoing
that comes to bear on my profession as well, that I think the planning profession would
like to see that greater public explicit documentation of those kind of decisions as well.

MR BROAD: Aren't you placing the planning staff at the top of the tree and saying to
councillors, "You are secondary in this function. If you want to change our
recommendation, then you, despite what the Local Government says that you are the
determining body, you should be placed second to us"?

MR BROYD: Well, that's certainly not the intent, and I again totally respect the
respective roles of professionals in Local Government and councillors in Local
Government. But in the same way in which a public report professionally has to be
explicit about the reasons why a recommendation is being made, why should not the
councillors have a responsibility to be explicit about those reasons also?
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MR BROAD: But that would serve the public interest. And what you're saying is public
perception is such that they should explain themselves.

MR BROYD: Not in all cases; in a number of cases, yes.

MR BROAD: Would that have any effect on any subsequent proceedings in the Land
Environment Court?

MR BROYD: That is a key issue involved with such a process. However, it is already
clearly established that when a professional recommendation is made, for example, to
approve a development and council resolves to refuse it, then the councillors are
responsible for publicly stating the grounds for refusal, not the director of planning or
the head of planning. So there's already a practice in place there.

1 think the reasons why a contrary decision is made is one level which the Land
Environment Court takes into account. And there are risks there, I acknowledge, in terms
of what I'm putting forward, for court actions, but it's really the evidence and the
rationale for those reasons underpinning that that, given in the court, that are the key to
the Land Environment Court process.

MR BROAD: The Land Environment - - -
MR BROYD: Can I just say - - -
MR BROAD: Sorry.

MR BROYD: - - - I acknowledge that would need to be carefully considered, but my
current thinking, I don't see that as a reason to negate what I'm putting forward.

T. 2/3/05 p. 680-683

The Planning Institute of Australia is a professional body representing planning
consultants. Its Code of Conduct emphasises that members should strive for the highest
standards in their professional activities, and relevantly, that its members use their best
endeavours and “practice their profession with the highest ethical and professional
standards and earn the confidence and respect of the community which they serve”.

Mr Broyd put forward the following recommendations:

7.1 'That legal requurements are estabiished and implemented as an obligation of 2 Mayor of

a Councit for declarations 1o be made by all Counciliors regarding sources of election
funding support. ' -
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7.2

73

74

That the Department of Local Government - i consukation with 2 Steering Commirtee
comprired of a Department of Infrastructure Planning and  Namral Resources, the
Planving Tnstitme of Australia. NSW Division. the Independent Commission Against
Comuption and the NSW Ombudeman’s Office - formmlate a Code of Conduct and a
proiocol dat disunetively expresses the responsibility of Councik, Councillors and
professional staff under the Eavironmental Planning and Assessment Act 1579 (as
amended) and the NSW Local Government Act 1993 on planning marters and that the
code/ protocol include statements regarding the professional ethics and obligations of

plansiers i Iscal government.

That the Inquiy express wary strong support for the hugh priority given tw the
preparztion oi z fegional siaegy for the North Goast and for the concurrent and
ronsequent preparation of 4 new Tweed Shire Strategic Plan: “Tweed Fumures” and 2
reviewed Tweed Local Environmental Plan 2000.

Yhat the Oepartnent of Local Govermment in consultation with the Department of
Infrastroctues Planning 2od Mamuea! Resowrces and the Planning Instnue of Australia
NSW Dvvision prepan: relevan: content of 2 Code or Regulation that:

a) i the event of the maiosity of Councillors resolving to seek to approve a
developmert application against pmfessional recommendation - that the Council
be obfgated to resolie in terms of wonds o the effect of: “requesting the
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7.5

b)

c)

Direcior of Phnning to bring back a report to the next meeting of Council
‘aentilying appropriaie conditicns of consen: i the event that the Council
detarotines 1o apoeave the developmen: applicaion™. Tt needs to be formally
recogrused that the Director of Planning will make a consistent recommendation

with the origmal =pot - unkss thee & of course any new
tfermetion/rensgotiacions  in the  imterim thas cauce a change i that

recommendation;

that Courscil be required withim the reschition 1o formaily state the reasons why the
professional recoremendstion has not been accepted and the decision taken to
approve aganst the professional recommendation 16 féfuse;

that in the eveni of Council refusing a development application contrary 10
professionzl racommendetion to approve, then the majorty Councillors are
themselves required to forrrulate the reasons for refusal. (consistent with Land and

Frvimament Cowmt sxpected practics) ;

d) in the evant of decison making to approve a development that has clear variations

from the Council’s Loca! Fnvironmenral Pian and/or Development Conrrol Plan(s)
ther: reasons for those vanations bemg accepted need to be embodied:

£ a proponents submission 35 an itegral part of the development

appicaten for witeration M the repert o Council and be as articulated

within the erofessional report to Council

That in the event of the Dirzcior of Plnning identifying what he/she considers to be
significar. vanztons of a foreshadowed determination to approve a development
applicanion from the Councils Local Environmenrtal Plan and Development Control

Plan(s) then he/she nust identfy those in the Council zeport and recommend whether

such a policy chenge & of suffiient significance to warrant the preparation of a draft
amendrent to the Local Bnvirormental Phan and Development Control Pln(s) for
exhibition and reconsideration by Council sror to determination of the development
application.  Should Council ot Jetermine 1o defer the development application o have
such 3 draft amendment prepared and exhibited and reconsidered by the Council prior o
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DA determination against professional recommendarion then specific reasons must be
mcluded i the resolution of Council to approve the development application without

such draft amendment and exhibition.

76 The Tweed Shire Council be required t provide a stazement a3 to fulfilment of the
recommendations in the Department of Local Govenment Investgation Report
2001/2002 regarding development and environment decision making based upon
ecological sustanable development and the adequate resourcing of the strategic planning

work program.

77 The Inquirv expresses strong susport for the Mimister for Department of Infrastructure
Planming and Matozal Resources. the Hon. Graiz Knowles, for those components of the
planning, reform agenda that require the accounmbilty of Councillors to the Local
Strategic Plan and give the focal Strategic Plan greater status by its incorporation imto an
‘Integrated Flan Tempiate” as disunct trom the LEP template that was placed on public
exhibinon by DIPNR in Lre 2004,

Submission 362

There is substantial community concern within the Tweed over the manner in which the
Tweed Directions candidates sought their electoral funding. Collaterally, this concern
draws from (though not solely) concerns over the manner in which those amongst them
exercised their functions when forming part of the “Balance Team” of councillors in the
former council. In addition the concerns are both renewed and reinforced by the actions
of the Tweed Directions councillors in their exercise of their functions.

Quite clearly, these councillors had demonstrated a view that their platforms would serve
as council’s policy excusing and legitimising their decisions, particularly in the light of
local community concern and concerns held in the wider community.

There is no doubt that policy of this nature has no role in the proper determinations of
development applications, particularly in the unrestrained manner that it has been applied.

Quite clearly, the current councillors lacked the professional skills to blithely disregard
the recommendations of staff, particularly on matters involving discrete and specialised
consideration, such as the dune management plan for Kings Beach (council minutes
19/1/00).

There is little doubt that this situation exists across the great majority of, if not all,
councils in New South Wales.

Collaterally, there is no doubt that it is legitimate for candidates to adopt platforms, seen
as providing necessary or desirable improvements to their local areas when seeking
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election. In those circumstances, it is equally legitimate for those platforms to be
incorporated in council policies to shape the direction of council activities and pursuits.

As has been alluded to earlier in this part, councils adopt policies in a number of formats,
whether by management plans, social plan and the like. Within these plans may be the
social goals espoused by councillors.

Most relevantly, such platforms, when adopted as policy, will be formally enshrined in
public documents, in an open and transparent manner.

If, a councillor’s decision-making was premised on a pro-development policy, it was
appropriate that this policy be formally adopted in the nature of a DCP, akin to a local
approvals policy.

In those circumstances, appropriate definition, utility, relevance and application can be
enshrined in a document.

Mr Broyd sought to go further in his submission, suggesting that councillors be required
to give reasons for decisions that were contrary to the recommendations of staff.

There is merit in this argument particularly as staff reports, as in the case of Tweed Shire
Council, and generally throughout councils in New South Wales contain fulsome
consideration of the application in terms of section 79. Such reports provide the reasons
for ultimately making the recommendations.

An alternative approach is to remove councillors from the process of determining
development applications, leaving their determination to professionally qualified staff,
either within or outside the council.

The concerns raised in this part support the view, at least in the case of Tweed Shire
Council, that this is the appropriate course.

So significant were the concerns of this Inquiry regarding issues notified in public
submissions or arising from review of council’s files and other records, that a
recommendation was made for the appointment of an Environmental Planning
Administrator under sectionl18 of the EP&A Act, to determine applications pending the
Inquiry’s report.

Material provided by the Department of Local Government suggests that, while
councillors come from a wide range of backgrounds and possess varied skills, few, if any,
have formal qualifications in town planning or spheres relevant to the specialist review
and consideration of development applications.

Collaterally, it must be acknowledged that consideration of applications potentially
involves weighing a number of semantic issues for which there is not black or white
answer. Accordingly, determination of development applications does not fall into the
sphere of science alone.
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There is widespread concern over the manner in which councils determine development
applications. Such concern cannot be solely directed towards councillors, as staff under
delegated authority determines the great majority of development applications. The
council submission indicated that the councillors had dealt with only 5.3% of applications
in the period from 1996 to 2004, but these were almost entirely made up of major or
contentious projects.

Mr Broyd’s view that councillors give reasons for their decisions not to adopt
recommendations has merit. It would engender openness and transparency in decision-
making. It would also support a view that decision makers should give reasons for their
decisions, a proposition that has been the subject of legal argument over a number of
years.

The alternative view proposes to either remove determination of applications from
councils entirely or to provide for their determination by suitable qualified staff within

council.

These issues will be revisited later in this part.

3.4.7 Conditions of Consent

For any council’s planning regime to operate effectively, it is necessary that its intent be
given effect to and be reinforced.

This can be done through the rejection of development applications that do not meet the
spirit and the intent of the regime and by ensuring that the spirit and intent are given

effect to in its consents.

The planning regime adopted by a council is, initially, its strategic planning denoting its
vision of the future make-up and use of its area.

It is, essentially, a long-term goal, given effect to by the decisions of the council,
primarily through its determination of the development applications it receives.

The determinative powers can be exercised either by refusing such applications or by
granting consent, either conditionally or unconditionally.

The conditions attaching to a consent may serve as a powerful tool to ensure the integrity
of the planning regime.

The EP&A Act permits a consent authority to impose a condition of consent, if:

(a) it relates to any matter referred to in section 79C (1) of relevance to the
development the subject of the consent, or

(b) it requires the modification or surrender of a consent granted under this Act or a
right conferred by Division 10 in relation to the land to which the development
application relates, or
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(c) it requires the modification or cessation of development (including the removal of
buildings and works used in connection with that development) carried out on land
(whether or not being land to which the development application relates), or

(d) it limits the period during which development may be carried out in accordance
with the consent so granted, or

(e) it requires the removal of buildings and works (or any part of them) at the
expiration of the period referred to in paragraph (d), or

63} it requires the carrying out of works (whether or not being works on land to which
the application relates) relating to any matter referred to in section 79C (1) applicable
to the development the subject of the consent, or

(2) it modifies details of the development the subject of the development application,
or

(h) it is authorised to be imposed under section 80 (3) or (5), subsections (5)-(9) of
this section or section 94 or 94F.

Through submissions made to the Inquiry, evidence at the Public Hearings and review of
council files, the Inquiry has become aware of substantial concerns affecting the
condition of consent imposed, deleted or varied by the council and, to a lesser extent, by
DIPNR.

The public’s concerns have come from opposing camps, those who viewed that the
conditions imposed or not imposed resulted in an inadequate determination, and those
who suggested that the conditions imposed were too onerous, incorrect or inappropriate.

As indicated earlier in this part, the concerns have not only involved council but also
DIPNR.

DIPNR became the consent authority for Resort Corporation’s application at Cabarita
Beach, involving the construction of a mixed development incorporating tourist

accommodation.

Council’s LEP provides that tourist accommodation is permissible, with consent, in the
relevant zoning.

The LEP defines tourist accommodation as:

Tourist accommodation
A building principally used for the accommodation of tourists but does not include a
building elsewhere specifically defined in this Schedule.

On 2 October 2004, Mr McGavin, a planner with the council, sent the following email to
DIPNR:

Dave,
How did you go with the issue re tourist accommodation and permanent accommodation?

Lindsay
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The response and a subsequent email from DIPNR point up the nature of issues that
potentially affect the conditions that may attach to a consent:

They are sticking to their LEP argument that a tourist development can contain both
permanent and tourist accommodation, so we will likely condition that the building contain
approx. 60-70% tourist accommodation — how we police that requirement is anyone’s
guess??! AT this stage the applicants are refusing to actually nominate which units will be
permanent & which will be tourist — presumably because they have pretty much sold them all
already off the plans!

Morning Lindsay,

| spoke to the developers of The Beach at Cabarita this morning and told them that if we end
up approving their DA, we will approve it entirely as a tourist development, with no permanent
residential. This is consistent with their DA form, which proposed 57 tourist accommodation
units (& no permanent residential). | trust this gives you some surety when formulating your
draft conditions.

Cheers Dave.

DIPNR was to insert a condition in its consent providing:

5. The apartments are to be used only for the purpose of tourist accommodation, as
specified on the development application form. In this regard, a covenant
restricting use is to be placed on the title of each tourist accommodation lot
restricting the stay of users within each unit to 40 continuous days.

The applicant responded, providing an advice from Noel Hemmings, QC of Allens
Arthur Robinson, pointing out that, under the zoning, the upper floors of the development
could be used for residential or tourist accommodation, the definition of tourist
accommodation only required that the building be “principally” used for accommodating
tourists and suggesting that the covenant required by the consent was both unreasonable
and ultra-vires.

Collaterally, the entire tourist component of the building, i.e. the residential and tourist
component, had obtained the concessions associated with a “tourist” development.

Resort Corporation took a similar stance with its Nor Nor East development at Kingscliff,
providing another opinion from Mr Hemmings.

Leaving aside any benefits that might have been obtained to the developer in the intensity
of the development arising from the relaxation of the standards applicable to a residential
development or from the sale of the management rights to the building, and leaving aside
any detriment that may have been suffered through the need to provide additional
facilities for tourists, both of which are outside the capacity of this Inquiry to measure,
there were substantial other savings, documented by the council as follows:
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ACCOMMODATION | HOUSING
564 Contribution — Water T3, 168  3IB60R
firk Contmbution — Sewer - F4.231 F15.235
594 Contibution - No.4 Tweed Read Plan $11,138 511,158
| $94 Contibution - No.5 Local Open Space Structured Not Applicable $3.037
I | 594 Contibution - No. 5 Local Open Space Casual 51321 64
554 Cuntibutivn — Nu, 11 Liboury Facility Mot Applicable N $2.917
£94 Contribution = No. 13 Eviron Cemetery Mot Applicable 5570
594 Contibubion - No. 15 Commmumity Facilities _ 52,95 82,952
554 Coutribution - No. 16 Emergeacy Facilities 8003 5008
%4 Cunbiibuliun - Nu. 18 Council Adwinisraton 51,311.E3 $1,500.44
| 594 Contribution - No, 22 Cycleway - $1278 $630
594 Contribution — No. 26 Regional Cpen Space Structured ot Applicable ' 84,675
594 Contriburion - Ne. 26 Regional Open Space Casmal  s17%) S0
TUTAL 530,076,583 564,067.44
DIFFERENCE §33,990.61

o

On 4 June 2003, council granted consent, by majority, for an application to subdivide
land. The application was made on behalf of the owner of the property, Chiltern Hunt
(Australia) Pty Ltd.

While Mr Hunt is adamant that the consent conditions imposed by the majority
councillors reflect those usually applied by the council, there was considerable dismay on
the part of the minority councillors over the conditions that were subsequently to be
imposed by the majority councillors though the exercise of their voting power.

Mr Hunt is at pains to defend his company’s position, suggesting:

The Company at no time requested any special treatment nor did it expect any. It did
however expect to be treated fairly, courteously and in a timely manner. This did not
happen. The history of delay, the exhibition of wrong documents, and unauthorised
amendments of Minister's Maps and Draft LEP 2000, and the attempts to include
conditions either previously deleted by consultation or not imposed upon other
compatible development in the Shire led the company to the conclusion that it was
being unfairly being singled out with onerous conditions not imposed upon other
developments. In addition it became apparent that the conditions were inappropriate,
against Council’s policy and unsustainable. The authors of articles and other material
alleging concessions in respect of this development either deliberately misrepresented
the facts or wilfully published misleading information without bothering to check the
documents which are a matter of public record.

When viewed against the advice provided to Mr Broyd and the councillors following the
approval.
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INTER-DIVISIONAL MEMO

Thiy documant is
TO : CrBowd
e, Mayor
Councillors
General Menager
Directors
FROM : David Broyd - Director Development Services
SUBJECT : Subdivision of Lot 12 DP 1005206 being & 36 Lot Bural
Residentiz] Sobdivision at Terranora Hoad Terranora
FILE : DAD21159
DATE : 2 July2003

[L238P03)

David,

1 refer to your Questions without Naotice and provide below cost estimates of those items of
public infrastructure excluded by the Council Resolution for Item 9 of the Council meeting of 4

June 2003.

Condition 6(iii) -

Commtent

Financigl benefit

Condition 6(iv)

Comment

Financial Benefit

Remeoval of the requirement to dedicate proposed Lot 17 as Public
Reserve and replace with Jot 58.

Tt was recommended to utilise lot 58 as a permanent stormwater waler
quality pond and transfer Title to Coungil for classification as operational

tand. Therefore no credit can be claimed for the value of lot 38
Lot 17 would have a conservative estimated market value of SESU0HH"

The requirement to cmbellish, 1000m” of passive open space with
playground equipment, sesting and the like, of proposed lot 17 was
retained, however, lot 17 was replaced with lot 58.

The embelliskment of lot 17 would have provided the community with
4000m? of usable passive open space, of which 1000m” would have been
embellished. Lot 58 has a total erea of 4800m’ the majority of which is
taken up by the existing dam that is to be retained as & stormwater quality
pond. It is difficult to determine how the intent of the condition can be
achieved when there is not 1000m” evailable to embellish. It is a pertinent

" paint ta note, that land cannot be classified as both operational and
community end may render the condition ulira vires, '

The relative costs associated with the embellishment of 1ot 17 compared to
lot 58 is negligible. Hawever, considering that the area of lot 58 available
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Condition 9{i) Reduction in pavement width from 11m to 7.5m
Comment The reduction in width originated from the interpretetion of & letter
provided by Surfaide Bus lines dated 20 March 2002 that stated
“In this regard we believe the planned road widths as per the plan are
satisfactory. : )
A fax dated 13 June 2003 from Surfside (copy stiached) provides further
advice secking road widths ta be adequate for potential bus services.
Financial Benefit  3.5m pavement x 1500m x $50/m” equates to a saving of :S2B20D
Condition 9(iii) Removal of requirement o construct kerb and gutter along the full
fromtage of the site.
Conmment Stendard practice and requirement for a subdivision in a 1(c) Rural Living
Zone.
Financial Benefit  1500m x $35/m equate to a saving of §ERidi:
Condition Hv) Reduction in length of 2m wide fooipath/cycleway
Comment The original intention of the footpath was to link the proposed bus stop in
Terranora Roed with proposed public reserve lot 17. The removal of the
reference 1o lot 17 does not alter the effective outcome. In other words, the
length of footpath required remains the same except for the provision of
TW PTAm TAmps
Financial Benefit 2 pram remps x $500each equates to a cost benefit of FgED
SUMMARY L .
| Condition No | Item Description | Cost Benefit
&(1iL) Open space dedication 250,000
6iv) Open space embellishment S17,000 (say 50%)
i) Road-Widits ¢l §262,000
Oiii} Kerb and Gutter $52,000
Bfiv) Footpath $1,000
- - TOTAL [$582,000
David B
Drirector Development Services

for embellishment is marginal and fragmented, and understanding that the
developer intended to cmbellish lot 58 as part of the overall sales
marketing strategy (entrance statement), there may be a degree of cost

benefit to the developer., X -
(Cost of embellishment of 1000m” for Lot 17 would be approx§35.000)

Mr Hunt provides a series of assertions in his submissions regarding the various

amendments made by the majority councillors. They lack credibility when viewed against
the response provided to Mr Broyd and the councillors.

In what appears to be a common ploy of developers, Mr Hunt suggested:
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...If the Council had not removed the conditions The Company would have gone to the Land and
Environment Court seeking removal of the conditions. Legal advice provided to The Company
was to the effect that the Land and Environment Court would promptly remove the conditions. ...

The Inquiry’s review of council’s files suggests a common thread of where court
challenges are threatened in order to obtain the removal of conditions intended to be
imposed. Often such conditions, principally those seeking to mandate or to provide
measures to that, will underlie enforcement proceedings, are challenged, and earlier in
this part reference was made to the provision of advice to Resort Corporation.

It would be wrong to suggest that such threats or that such challenges are either posturing
or that there is no validity in the assertions underlying them.

They point up a real need for the council and for consent authorities to be able to provide
conditions of consent that give effect to and secure the outcomes sought in the consent.

They also point up the need for the conditions to be drafted in a way that is defensible,
should any challenge be made.

In the latter part of 2004, the Ray Group brought an application to modify the existing
consent for SALT. The original consent contained a condition, providing:

FUTURE DEVELOPMENT

1. Pursuant to Section 80(4) of the Environmental Planning and
Assessment Act 1979, further development of Lots 169, 171, 172 and
220 for the purpose of tourist resorts with associated and related uses
and facilities shall be generally in accordance with the Concept Master
Plan prepared by McKerrell Lynch Architects dated August 2002.
Further development of lots shall not be carried out except by means of
further development consent or consents.

2. Pursuant to Section 80(4) of the Environmental Planning and
Assessment Act 1979 further development of Lots 177, 191, 238, 245,
256, 310, 311, 312, 340, 345, 349, 373, 423, 465 & 466 for the
purpose of multi-dwelling housing with associated and related uses
and facilities shall be generally in accordance with Concept Master
Plan prepared by McKerrell Lynch Architects dated August 2002.
Further development of these lots shall not be carried out except by
means of further development consent or consents.

Council had previously considered a similar application and had obtained advice from its
solicitors. Mr Smith was to raise his concerns in a letter dated 1 July 2004:

It is with the greatest of respect that we disagree with the significance, or lack of
significance accorded to the Master Plan in respect of the Development Approval itself
by the applicants consultant, Mr Anderson.
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The Notice of Determination of Approval quite clearly indicates that the Determination
itself is based on the development occurring in accordance with the plans and details
submitted. It is not possible upon the one hand to take the benefit of a Development
Consent and, in particular, a Master Plan prepared by the applicant and submitted to the
Council as part of the approval process, and then later say it has no real planning
consequences.

That could only be true if the Council took no cognisance of the requirements of the
Master Plan in the overall development concept of the land including its consideration of
such things as open space, roads, spatial layouts, s.94 contributions etc.

We, in particular, do not believe that Council’s own officers who assessed the original
application or Council in particular approving the Development Consent could say that
none of these matters were taken into account when assessing the Development
Application itself, (as proposed by the Master Plan). The Master Plan may still require
that there be further development consents in relation to specific areas of development,
but that does not mean that the lot layout and uses attributed to those lots was not
significant when the Council considered the original application itself. In fact, the
opposite would almost certainly be true. The terms and conditions of the Development
Consent are clear and unambiguous on this point.

It is this attempt to somehow diminish the importance of the Master Plan in the original
approval by the Council and to relegate it to a nothing more than “concept status” that in
our view attempts to distort the true effect of the Development Approval in the first place.
This distortion is important to assist the applicant’s advisers in arriving at the conclusion
that because of the lack of planning status of the Master Plan any amendments to it are
therefore insignificant and should not be taken into account as being significant when
considering the overall development.

We do not agree with these assertions either in logic or in law. We also do not believe
these assertions are supported by the case law referred to later in this advice.

The significance, and in turn, the validity of the conditions of consent were of prime
importance, as the developer had sought a 37% increase in the density of the development
(Cardno MBK submission 18/10/04).

In late December 2004, perhaps not co-incidentally following the announcement of the
Inquiry, the Ray Group withdrew this part of its application, upon the basis that the
revised master plan complied with the LEP. If this stance is correct, it is to totally negate
the effect of the master plan and to oust the conditions of consent (Ray Group letter
21/12/04).

Mr MacRae, the Ray Group’s development manager, provided the following view
regarding the density controls affecting SALT and the effect of the Master Plan:

MR BROAD: More recently you have lodged a further Section 96 application which
relates to density of development. Now, I understand that that's been withdrawn.
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MR MacRAE: That's correct.

MR BROAD: It was seeking a very substantial change in density. I think Cardno MBK
figures were in the order of 37 per cent. The figures provided by Darryl Anderson and
Associates I think run out at 37.5 per cent. Is it usual to have such a significant variation
in density from what was anticipated with all the work that you've done before lodging
the DA to the time where you are actually on ground doing the work?

MR MacRAE: [ wouldn't say it's usual but then I wouldn't say that the Salt site itself is a
normal development site either. I mean, it has a specific requirement under LEP 2000
that requires one more resort room to be delivered than residential block.

MR BROAD: But how does that affect density?

MR MacRAE: That is - well, I will explain. That is a particular control on that
particular site that we've had to deal with from day one and you've got a piece of land
there that was zoned by council back in 1988 to generate a tourism industry which has
not been able to happen until we came along because of the expertise we have in
delivering resort product.

Now, we were successful in, and have been successful in, achieving the opening of our
first resort and I might add that creating a new tourism driver in a regional area outside
of the Gold Coast, which is already known as the tourism hub, is not easy, but until
somebody did that that land would sit there and nothing would happen with it, it wouldn't
meet the requirements of the Council and State Government's requirements to generate
tourism, so we were fortunate through our experience in creating tourist resorts to be
able to create the first Outrigger Resort which gave us a certain amount of rooms which
gave us a certain amount of land which was the original master plan.

Where if you look at the original master plan there was then to be, I think, four other
possible resorts - smaller resorts - dotted around the project. We were then successful in
securing another major resort operator, a company called Peppers Resorts, and they
were willing to generate another 346 rooms which is their biggest resort in Australia, so
we were successful in doing two of the biggest resorts in Australia on that site which then
left us land free to - about where the other smaller resorts were going to be — to
contemplate a third resort which we are currently doing which then will generate just
under a thousand hotel rooms.

That then allows us under the LEP 2000 to generate more density in residential, i.e., that
the more resort rooms we can generate then the more residential we can generate. It's

all controlled by the resort drivers.

MR BROAD: Isn't a combination of controls though? Is it simply — are you saying that
density is simply a product of how many tourist rooms we can get into this area?

MR MacRAE: No, I'm talking about that site.

MR BROAD: Yes. Sorry, I mean the site not the area.
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MR MacRAE: That particular site.

MR BROAD: You say that that's the ultimate driver. So that if you can obtain more
tourist operators or developers who are willing to put a tourist development in that area
you can just run your densities up accordingly because you can always all but match the
tourist development with the residential development. The argument is that you've got to
be one less room or one less person or whatever it might be. And does that stand alone
that the tourist opportunity drives the density?

MR MacRAE: Does it stand alone? It's the major factor on that piece of land. The
other thing that drives it, of course, is market demand, okay, which has been increasing
substantially in the Tweed area over the last three or four years. There's no use
attempting to develop more product if it's not going to sell in the marketplace, if it's not
required by the market, but the control is definitely the resorts. I mean, you need to
understand the whole intent of that piece of land was to create the tourism industry or
advise - - -

MR BROAD: [t's a combination of tourist and residential.
MR MacRAE: Correct.

MR BROAD: What I'm trying to struggle with is this: whether there is no other
constraint applicable. In other words, effectively, you as the owner and as the developer
can reflect density simply by the amount of tourism that you can attract to that site.

MR MacRAE: No, not at all. That's the starting point.

MR BROAD: Where does it finish?

MR MacRAE: Where is the finish?

MR BROAD: Where does it finish? Where does density finish?

MR MacRAE: Plot ratios, site cover, landscape areas, green space, a whole series of
calculations that come along after that. State Government's policy on density per
hectare. There's a whole set of criteria that then control what that density can be. But
primarily on that site if you don't get the resort rooms developed you don't get the
density.

MR BROAD: So when you put your DA in you put a DA in that reflected your then
opportunity, that reflected what you had been able to achieve with tourist accommodation
provided?

MR MacRAE: What we had achieved in that first resort because we knew that we could
bring Outrigger as the major operator to the site. We speculated on - - -

MR BROAD: That you could get another one in.
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MR MacRAE: That we could get the other - some other - operators in there, but at least
Outrigger commercially got us started, got our first international resort up, allowed us to
then be able to deliver roughly half of the land - the residential land - or apartments that
were contemplated in the original master plan. The original master plan did have
medium density, it did have villas and so forth in it. And the risk you take as a developer
is we've got half the project set in terms of the first resort. We know we can deliver that.
We've got the operator. Hopefully we will be able to by that attract another major
operator to do another resort to be able to deliver the rest of the project.

MR BROAD: Have you come to figures on what the potential might be of that site?

MR MacRAE: The master plan that we submitted with the Section 96, which was
currently - I subsequently withdrew would be probably — I wouldn't say it's the maximum.
One of the things that we've strived to do on that project is ensure that we've controlled
the floor space ratios and plot ratios and green space throughout the project. That piece
of land could probably generate upwards of, at least, between 1800 and 2000 titles if you
maximised your opportunities under the planning controls, but that has not been our
desire from day one.

You know, we had two and a half times the required amount of green space on that
project. We've not exceeded much more than point eight plot ratio on any of the resort
developments we've done and with a planned medium density, where other projects
throughout Tweed and generally have even gone up to one point one plot ratio, if you
understand what plot ratio is | But that's a very - much a controlling factor of the density
of a building on a piece of land.

So I haven't done the calculations, but I would speculate that you could probably easily
do probably 1800 and maybe up to 2000 buildings on that site if you could then generate
enough resort rooms to balance it.

MR BROAD: Yes, to give you the leg up?
MR MacRAE: Yes.

MR BROAD: When you withdrew that latest Section 96 application, your consultant
wrote a letter that, in effect, asked council to - sorry, it may be you or your consultant; |
think it was yourself but effectively requested the council not treat the master plan as
binding; the original master plan as binding. What position does that then leave council
in if it doesn't have some form of binding master plan?

MR MacRAE: Well, this became a very interesting and tricky situation because it was
through conferencing with council and council's solicitors over this Section 96
application that it actually came to light that a master plan in itself is not binding, it has
no statutory approval role. You can't get an approval for a master plan - sorry, unless it
is under 71 for the Minister, which isn't relevant to this site. And hence the inclusion of
the original master plan and the original development approval, whilst we considered it
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to be binding was, in fact, not necessarily binding and, therefore - and you probably have
read stacks of letters, I guess, on advice to the council about that.

And, therefore, in this exercise their advice to council was that the master plan shouldn't
be part of this Section 96 approval and that if the Section 96 approval or application was
to proceed then we should withdraw that master plan, because it doesn't hold any
Statutory weight.

MR BROAD: Does it pay you to have a master plan served to invalidate the approval?
MR MacRAE: [I'm not a planner; I'm not a lawyer. I can't answer that question.

MR BROAD: Does it undermine any certainty - - -

MR MacRAE: For us?

MR BROAD: For you and for the - - -

MR MacRAE: Yes. Yes.

MR BROAD: - - - council and for ratepayers?

MR MacRAE: Yes. We would have much preferred to have the master plan approved in
the Section 96, like it was in the original approval, but council had to stick with their -

I'm speculating council would have to stick with their legal advice. And there was a lot
of debate over it.

T. 4/3/05 p. 908-913

If, as suggested by Mr MacRae, the ultimate density is determined by the number of
resort rooms they can secure, then the conditions of consent have become meaningless.

Mr MacRae was promoting a view that the density of the site could continue to increase
until it obtained a density of fourteen dwellings.

Such a statement sits at odds with the SALT SEE that suggested this density had been
obtained in the original application.

The maximum ratio of dwellings to hotel, motel or tourist resort units contained in Scheduls 3 of
Tweed LEP 2000 provides a control on the density of residential development, as does the need for
environmental buffers and east/west open space corridors. Whilst the zoning conternplales a mix of
residential and tourist accommodation, the Master Plan nevertheless achieves a density of
approximately 14 “dwellings” per ha, which is consistent with the standard of 15 dwellings per ha
contained in the Morth Coast Urban Planning Stralegy (Department of Planning, 1995). —

While the council may have portrayed that the conditions of consent dictated and ensured
the outcomes it sought, at least in the case of SALT they are of little effect. Mr Broyd
was to concede this in his evidence:
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MR BROAD: The Salt development proceeded upon the basis that there was a master
plan which formed the basis of its approval. In your view, what emphasis should be
placed on a master plan?

MR BROYD: A4 master plan, as such, does not have legal status to be adhered to unless
it is embodied in a condition of consent in a certain way. But that - a master plan
outcome should have embodiment in a development control plan to give it legal weight as
an ultimate desired outcome, if you like, given you've got a staged development occurring
over a number of years. So whilst the master plan may not have any legal right in its own
entity, it really should have some legal basis as that expression of design outcome long-
term for the staging of the development to be consistent with.

MR BROAD: [In considering an overall application for subdivision, do you consider the
various aspects, such as density of development?

MR BROYD: Yes, you should, yes.

MR BROAD: [If a master plan is not embodied into consent conditions, how do you then
control issues such as density?

MR BROYD: [fit is not embodied legally in a condition of consent, if it is not embodied
in a development consent condition, if it not embodied in a development control plan,
then it really comes back down only to the merit assessment of the applications that form
the later stages, within which I presume density would be sought to be ..... And that - - -

MR BROAD: So, what, '96 applications or something?
MR BROYD: Sorry?
MR BROAD: Such as '96 applications?

MR BROYD: Well, depending upon the original DA and what that provides for and
whether it's substantially different and so on, yes. I'm aware that there is this issue
running over Salt. The details of that issue I'm not aware of. But it really comes down to
the merit of the outcomes you're trying to establish in the end and how that is formalised
in the initial approvals and reports to Council and policy expression. But if it's not in a
consent condition, not in a DCP, that comes down to the merit of each application in that
context.

MR BROAD: So what you might be placed with is a situation where there is no plan,
there's no base from which to work?

MR BROYD: Well, the proponent could assert there is no formal plan to influence
those later applications.

MR BROAD: In your view, is it important that the conditions of consent give certainty?

MR BROYD: Yes.
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MR BROAD: Now, in other evidence - - -

MR BROYD: Sorry, can I qualify that answer. Certainty, as best as can be expressed
in 2001, for outcomes that might be, you know, many years in the future, so that's where a
policy plan like a DCP to reinforce that kind of longer-term outcome is also very, very
important.

MR BROAD: [In assessing an application such as Salt, would you assess it on the basis
that in two years' time there could be an application for 35 per cent increase in density?

MR BROYD: No, unless clearly that's apparent at the time you're assessing an
application that is not a matter of consideration and not a matter you can bring to bear
on the current application. But what should be sought in terms of an application of that
scale, of that import, is as much formalised agreement and policy expression at the
longer term outcomes as well as the individual DA that is being assessed at the time for
infrastructure reasons, for environmental outcome reasons, for the whole financial
structure of the total development reasons. But no, in a direct legal sense, that would not
be a bearing on a current DA.

T. 2/3/05 p. 678-679

In the latter part of 2004 the EPA wrote to DIPNR regarding a proposal to waive the
master plan for “Casuarina Beach”. It serves as an important reminder of the importance
of a master plan:
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Your reference - 504/01592
Our reference : GR2378; GRF 9321
- Contact —— " Brett Nudd , 66402521

Department of Infrastructure, Planning and Natural Resources

Att'n. Pradesh Ramiah : .
GPO Box 3927 . Northern Regions
Sydney 2001

Dear Pradesh
REQUEST TO WAIVE MASTER PLAN ~ CASUARINA BEACH [MP25-7-2004]

| refer to your letter dated the 21 July 2004 regarding the proposal to waive the needto
prepare a master plan - Tweed Coast Road Casuarina Beach [MP 25-7-2004]. The
Department of Environment and Conservation has considered the requast and provides the

following response.

We understand that the site encompasses a total area of 70 397m” located immediately
behind the foredunes of 'Casuarina Beach', with 462 lots / dweflings and associated
infrastructure to be developed on the site. It is also appears that if the waiver request is
approved that a Development Application for Stage 1 [Lot 31] will be immediately submitted.

The scale of this development clearly falls within the iriggers of SEPP 71. From our review of
the 'Aims' of SEPP 71 it appears that it is exactly this type of development, which SEPP 71
seeks to capture to protect the coastal environment.

A Masterplan is an appropriate tool to guide the overall development of the site and ensure
that the sensitive coastal environment is protected.

A Masterplan provides the necessary framework to lock in’ the principal elements of the
sites development and ensure that the site is developed in an integrated manner. This is
parficularly important given the proponents proposal to submit multiple DA's for the site, -
which in the absence of a masterplan for the site may result in fragmented and ad hoc

development.

We note that this development was not captured by the locality trigger [ie. within 100m of the
mean high water mark] despite its location immediately behind the foredunes. Itis apparent
that a development this close to the coast clearly falls within the ‘Aims’ of SEPP 71 and
should be captured by both scale and locality triggers.

The request to'waive the masterplan is therefore not supported by the Depariment of
Environment and Consenvation.

Itis also noted that the proponent has invested significant effort in the documents which
have been submitted in support of the application. These documents appear to provide a
sound basis for the preparation of a masterplan and would limit the resources required in its

delivery.
Environment Protection Authority

MW Government Offices 40 Victeda Street Graflon NSW 2460

ABN 43 082 285 T58
PO Be 438 Grafton N3W 2460 Australla Telaphona &1 2 8340 2500 Facsimile 61 2 8842 TT43 WA SPENEWLO0V. 30
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_If in spite of the reasons above the need for a masterplan is waived it wiil remain important to
ensure that the following issues are addressed through the planning process:-
= An integrated approach to water cycle management for the site, which minimises the
proposals demands on the polable water supply, mimics predevehpmmt flows from
——the site and minimises waste water discharges. -
= Ensures that a detalled assessment of radioaclivity on the site is undertaken and
appropriate remediation strategies committed too;
» Details of the dune resforation and rehabilitation proposal.
= Details of the beach access points and path configuration. Paths should be designed
to minimise street-lighting being visible from the beach for the purpose of mlnlmlslng
disturbance to breading turtles.

Yours sincerely

GRAEME BUDD

Head Regional Programs Unit — North Coast
Environment Protection and Regulation Division
Department of Environment and Conservation.

The relevance of this type of failure can be measured against SEPP 71, which was
adopted, coincidentally, during the period that the SALT development application was
being considered by the council.

Part 5 of SEPP 71 relevantly provides:

18 Master plan required before certain consents may be granted

(1) A consent authority must not grant consent for:

(a) subdivision of land within a residential zone, or a rural residential zone, if part or all
of the land is in a sensitive coastal location, or

(b) subdivision of land within a residential zone that is not identified as a sensitive
coastal location into:

(i) more than 25 lots, or

(i1) 25 lots or less, if the land proposed to be subdivided and any adjoining or
neighbouring land in the same ownership could be subdivided into more than 25 lots,
or

(c) subdivision of land within a rural residential zone that is not identified as a sensitive
coastal location into more than 5 lots,

unless:

(d) the Minister has adopted a master plan for the land, including any adjoining or
neighbouring land in the same ownership, as referred to in paragraph (b) (i), or

(e) the Minister, after consulting the Natural Resources Commission, has, under
subclause (2), waived the need for a master plan for the whole or a specified part of
the land referred to in paragraph (d).
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19 Consent authority to consider master plan

A consent authority must not determine a development application for development on
land to which this Policy applies unless the consent authority has taken into consideration
the provisions of a master plan adopted under this Part.

20 Preparation of master plans

(2) A draft master plan is to illustrate and demonstrate, where relevant, proposals for
the following:

(a) design principles drawn from an analysis of the site and its context,
(b) desired future locality character,

(c) the location of any development, considering the natural features of the site,
including coastal processes and coastal hazards,

(d) the scale of any development and its integration with the existing landscape,
(e) phasing of development,

(f) public access to and along the coastal foreshore,

(g) pedestrian, cycle and road access and circulation networks,
(h) subdivision pattern,

(1) infrastructure provision,

(j) building envelopes and built form controls,

(k) heritage conservation,

(I) remediation of the site,

(m) provision of public facilities and services,

(n) provision of open space, its function and landscaping,

(o) conservation of water quality and use,

(p) conservation of animals (within the meaning of the Threatened Species Conservation
Act 1995) and plants (within the meaning of that Act), and their habitats,

(q) conservation of fish (within the meaning of Part 7A of the Fisheries Management Act
1994) and marine vegetation (within the meaning of that Part), and their habitats.

23 Amendment of master plans
(1) A master plan may be amended or replaced by a subsequent master plan.

2) An amendment to a master plan may be dealt with concurrently with a
development application.
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Mr Papps, who was formerly Executive Director of Rural and Regional Planning with
DIPNR, provided a view that conditions of consent should be built around a master plan:

MR BROAD: SEPP7I1 brings a paradigm with it that there must be master planning;
that there cannot be a consent unless there's master planning.

MR PAPPS: Under certain circumstances, yes.
MR BROAD: [In sub-divisional matters particularly.

MR PAPPS: Yes.

MR BROAD: In your view is that type of paradigm something that council should also
reflect if they are dealing with large scale sub divisions?

MR PAPPS: In generic terms, yes. You have to deal subsequently with questions of the
quality of the master planning and all the other issues we've just discussed that Professor
Daly has raised. But as a generic answer, yes. And if it's done well and the master plan
has been adopted by the relevant branch of Government I think it ought to be the basis
for subsequent development decisions, rather than just as a source of advice or
consideration.

MR BROAD: 8o it should be the hub of the wheel?

MR PAPPS: In my view ifit's been done properly, across the board consultation and the
like so it represents a high quality product, it ought to be the guide for all the decisions
that follow on site.

MR BROAD: And conditions of consent should be built around it?

MR PAPPS: That's right.

T. 10/3/05 p. 1263-1264

Fundamental to this view is the assumption that the condition of consent will both give
effect to and set in place the master plan. If, as in the case of SALT, the conditions fail to
do so, then the underlying basis of the consent may be vitiated.

In attacking those who were concerned at council’s processes associated with his
company’s subdivision, Mr Hunt raised his concerns that there be consistency in the
conditions imposed on consents.

The variation in the approach taken to secure the intended short-term occupation of
tourist accommodation is discussed elsewhere in this report. It serves to emphasise the
need for conditions of consent to be consistent in their requirements.
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3.4.8 Review and Repair

Faced with concerns that council’s planning regime is not working satisfactorily, Mayor
Polglase indicated council’s response in the following terms:

MR BROAD: If you have something like that that arises, does council then undertake
steps which says "Look, we perceive this is a problem. We will take steps to fix that".

MAYOR POLGLASE: Well, normally, with Council if we determine something where
we, as a Council, have made a determination where it's not in tune with what the policy
says or where the conflict is, we try and reassess it in our policy documents which we
review of new Council that comes in. We review our policy documents to try and reflect
and get a better outcome so that that takes that determination of conflict out because that
is where you've probably - the most issues arise is the determination of the wording in -
in various planning instruments, and the more we can take that out of the system and
make it more black and white, I think the whole local government organisation would be

far better off-

T. 16/2/05 p. 73
Council’s processes do not reflect this approach.

Mr Butron, a strategic planner with council, gave the following evidence regarding the
processes associated with council’s proposed DCP for Cabarita Beach:

MS ANNIS-BROWN: Mr Bruton [sic. Butron], I'd just like to talk to you about
Cabarita Beach, and, specifically, Pandanus Parade and Cabarita lands generally. The
issue has been raised in several submissions and I was just wondering - [ understand that
you had some involvement on that project; is that correct?

MR BRUTON [sic. Butron]: Yes, I was the project officer to actually undertake the
development control plan for Cabarita as well as to manage the steering committee set
up to drive the DCP for Cabarita.

MS ANNIS-BROWN: What did that involve exactly, managing a steering committee,
and what, in fact, is a steering committee?

MR BRUTON [sic. Butron]: Basically, it involved establishing the steering committee
initially from putting an ad in the Tweed Link to call for people interested in sitting on the
steering committee. We ended up getting about 16 people eventually on the steering
commiittee as well as several councillors and myself. The role of the steering committee
was basically to guide the preparation of the development control plan, to get community
views, it determines what should into the DCP, and just to basically prepare the
development control plan.

MS ANNIS-BROWN: You mention there were 16 people and seven councillors.

MR BRUTON [sic. Butron]: Sorry, several councillors, sorry. There were about three
councillors.
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MS ANNIS-BROWN: Several councillors, so three. Okay.
MR BRUTON [sic. Butron]: Yes.

MS ANNIS-BROWN: The people, were they members of the community? [ mean, how
were they chosen? How did they come to be?

MR BRUTON [sic. Butron]: Yes, I think we received over close to 30 applications from
people who wanted to be on the steering committee and we guided those back down to 16.
Most of the people on the committee were residents from Cabarita or represented a
resident association or I think it was an environmental association there as well, so, yes,
they had some direct interest in Cabarita district.

MS ANNIS-BROWN: So that was the main way by which you chose who would be
involved. I suppose a determination had to be made as to who was more closely linked to
the applications?

MR BRUTON [sic. Butron]: Yes. And the people that were excluded from the
committee were mainly people that resided outside of Cabarita.

MS ANNIS-BROWN: A/l right. So there were a few people that had an interest even
though they resided outside?

MR BRUTON [sic. Butron]: Yes.

MS ANNIS-BROWN: Okay. Ijust also was interested in knowing — you said that the
Steering committee was set up. I mean, what was the general purpose of the steering
committee? What does it do?

MR BRUTON [sic. Butron]: I guess it's two-fold. To gauge community opinion at the
outset of preparing a document as opposed to relying on community opinion during the
public submission. That way we are preparing a document that hopefully reflects some of
the community views or majority community views and I guess it's a transparency process
as well.

MS ANNIS-BROWN: Transparency process. Do you believe, in your opinion, that the
Steering committee achieved those purposes?

MR BRUTON [sic. Butron]: Yes.

MS ANNIS-BROWN: Yes. The next issue 1'd just like to ask you is did council take the
committee's views on board when it actually came to look at the development
application?

MR BRUTON [sic. Butron]: Yes, we did. The recommendation that actually was put to
council at the end of the day was to adopt the majority of the DCP prepared by the
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commiittee except for two amendments, one relating to Pandanus Parade precinct and the
other relating to tourist accommodation.

MS ANNIS-BROWN: Could you just elaborate on what those amendments involved?

MR BRUTON [sic. Butron]: Concerning the Pandanus Parade precinct the committee
resolved - it wasn't unanimous - but it resolved to keep that as a village green for car
parking and for open space purposes. The recommendation that went to council
recommended that that could have a higher order use in terms of possibly mixed use
development, retail activities as well as residential tourist accommodation above, with
still the potential to actually have a village green as such or a village square. The second
amendment to the DCP that was recommended related to tourist accommodation.

Speaking to development control planners downstairs they don't have too many
guidelines relating to tourist accommodation and so when applications come in they
sometimes rely on DCP6, which is multiple dwelling units, or, basically, they use a merit
assessment village application. What [ was trying to do is to basically apply multiple
dwelling units or some multiple dwelling units design guidelines and apply them to
tourist accommodation.

MS ANNIS-BROWN: Where is the matter up to now?

MR BRUTON [sic. Butron]: The matter was put on hold by the director pending
Council's deliberations with Pandanus Parade Land.

T. 25/2/05 p. 630-633

Mr McGavin, a town planner with council, was perhaps more optimistic when giving his
evidence:

MR McGAVIN: That's to do with the tourist accommodation definition in the LEP.
MR BROAD: Yes.

MR McGAVIN: And that's probably the ones that I've put forward and should be
looked at. And, to me, you could change a word in that definition and it would probably
clear up some of the different interpretations that we're getting from legal people and
DIPNR and so forth about how that - what that definition means. So that's - sure, that's
one.

MR BROAD: Have you put that forward?

MR McGAVIN: [ have, yes.

MR BROAD: And whereabouts does that change lie at present?

MR McGAVIN: [I've put it forward to my director and he's indicated to me that he
wants to discuss it further and flush it out.
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MR BROAD: When did you put that forward?

MR McGAVIN: When did I put it forward? I've spoken to him verbally about it and I
put - sent him an email a week, week and a half ago about setting out some of my, you
know, my thoughts of how something like that could be done to resolve the issue.

MR BROAD: Has this been an issue that's gone back? I mean, these - the email 1
quoted to you is dated back in February 2004. Have you raised that previously with him?

MR McGAVIN: [ have. I've had a couple of discussions about just my opinion of what
the issue is with the definition. And that's just one opinion, I suppose, but I have raised
that.

MR BROAD: Your approach to him didn't arise as a result of concerns raised in this
inquiry, did it?

MR McGAVIN: No, I've had that concern dealing with those types of applications and
having to try and work out what does it mean and what the definition means and what do
we want. So I've had - it's been on my mind for quite a while.

MR BROAD: Are there other matters similarly on your mind that have been on your
mind for quite a while?

MR McGAVIN: Not particularly, not that I could probably jump out and say off the top
of my head. Nothing that I could, sort of, immediately, sort of, produce.

T. 3/3/05 p. 850-851

Regrettably, while the council has reviewed the suitability of its planning policy
documents, it appears to have done little to strengthen their application, as evidenced by:

o the failure in May 2003 to implement recommendations regarding tourist
accommodation

o the failure to proceed with the DCP for Cabarita

o the adoption of a definition of ground level, facilitating the potential to thwart the
underlying intent to respect and adopt natural ground levels on the datum for
determining the building height

o the complete reversal of the height controls in the DCP for Hastings Point

Councillor Lawrie was content to ignore these concerns, posturing about the intricacies of
legal interpretations:

MR BROAD: Do you regard the adoption of decisions - sorry, the decision-making of
Council as recognising its policies as contained in development control plans?

CR LAWRIE: Yes.

MR BROAD: Do you believe that development control plans should be adhered to as a
matter of principle?
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CR LAWRIE: Yes.

MR BROAD: And in what circumstances do you regard it as generally appropriate to
go away from those?

CR LAWRIE: [It's not a matter of going away from them; it's a matter of interpreting
them. Last night we dealt with a development application in the Razorback precinct and
the objectives of the DCP include: facilitate the development of the area,; encourage
development to take advantage of; ensure the development on; preserve the traditional
leafy character of. Now, genuine minds can have differences of opinion on whether or not
a particular proposal that's before us either does or does not encourage or retain or
ensure or preserve.

MR BROAD: Does that point out that there are weaknesses in your planning
documents?

CR LAWRIE: No. It happens in statutes day-in, day-out around the country in
courtrooms.

MR BROAD: But that's not something that Council can change. Council can change its
DCPs.

CR LAWRIE: Yes.

MR BROAD: That to you doesn't - the fact that there is a multitude of interpretations to
a number of words used in that document doesn't concern you?

CR LAWRIE: [don't agree that it caters for a multitude of interpretations.
MR BROAD: Well, you have just been suggesting that to me, haven't you?

CR LAWRIE: No, that was your word. Sir, it is a choice of whether an application
facilitates the development or whether it encourages or retains something. And minds
will genuinely differ on that, and so it's a matter of interpretation. And whether
something is reasonable or not, that is a legal word, as you would know if you are a
lawyer, and it occurs in statutes all the time and it is a word that judges have to interpret
all the time.

MR BROAD: So we come back to the fundamental issue: as far as you're concerned
there is a resilience in the system.

CR LAWRIE: Yes, sir. And just recently we came up with a development control plan
regarding heights of buildings and the issue is whether you measure from the formed
ground level or the natural ground level. And we have had great debate about that in
Council as to what was the natural ground level, when it has now been carved out,
looking back at drainage diagrams - sewerage drainage diagrams of 40 or 50 years ago
to try and ascertain what was the natural ground level.
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MR BROAD: Does that emanate from the Salt application?

CR LAWRIE: No, sir.

MR BROAD: And the issue in that of course was, I think it was post sand mining - - -
CR LAWRIE: Yes.

MR BROAD: - - - the original ground levels, the dunes, were subsequently changed by
the sand mining.

CR LAWRIE: [ assume so.
MR BROAD: Well, I think that was the foundation, wasn't it?

CR LAWRIE: Yes.

MR BROAD: And in that respect there was an application to fill the land on an average
of some two metres; in various parts between half a meter and something like 3.5 meters.

CR LAWRIE: Yes.

MR BROAD: And the developer was saying that he would like the ground level
measured from the newly arranged contour, that's the post filling contour.

CR LAWRIE: Correct.
MR BROAD: And is that the provision now made by Council?

CR LAWRIE: Yes, I think itis. And the State Government, not Tweed Shire Council,
approved the Peppers Resort within Salt.

MR BROAD: Yes. I'm not talking about that, please.

CR LAWRIE: [ know you're not but it's the same ground level as Salt.

T. 17/2/05 p. 194-196

Through Mr Broyd and other staff, there were attempts to review and repair, thwarted by
majority councillors.

More recently, there appear to have been attempts to review and to enshrine results
sought by the majority councillors.

Perhaps it is merely a problem in perspective, given the paradigm of the pro-development
councillors.

Proper and orderly planning has been its casualty.
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3.5 The Concerns Raised Regarding the Council’s Planning Regime

3.5.1 Tourist — v — Residential Use

On 9 July 2002 the Pacific Projects Group lodged a development application seeking
approval for a “commercial/retail and multi-dwelling housing development comprising
eight dwellings” at 32-34 Marine Parade Kingscliff.

The SEE accompanying the application envisaged commercial or retail development on
the ground floor with car parking and residences on the first, second and third floors, with
a combined floor area of 1864m” on a lot of 824m”.

The proposal was met with concerns raised both by council staff and the local
community.

Amongst those members of the local community who raised concerns was Mr R
Paterson, coincidently manager of council’s Business Services Unit.

Mr Paterson raised serious concerns regarding the application in a submission dated 20
August 2002, not the least of which dealt with boundary set backs and over-development
of the site.

In their assessment, council staff had raised concerns over inadequate car parking.

Faced with a refusal, Mr P Brinsmead, one of the principals of the applicant, wrote in his
professional capacity:

You indicated that you have substantial issues
regarding this development application and that the community also has
some substantial issues. You indicated that you would not ba
recommending the approval of the development application based on the
large number of issues. Fundamentally it is your view t_hat the proposed
development application is an over-development of the site.

Based on the issues you have raised and the concerns raised by the local
communily our client does not propose to proceed any qurthar with a
development as proposed. We thank you for the opportunity to have met
with you and to oblain appropriate feedback prior to your recommending
the refusal of the development application.

Our client proposes within the next 4 week pericd to lodge an amendment

to the development application. This amended development application
will be for the development of a commercial residential building of a new

design. The new design will attempt to take intc account most of the
issues of concern raised by you and the community.
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design is preposed to have a staggered tsrrace lo Marina F'arad&
Ez:n:ilal sh?:rpa mﬁ’l ba loceted et the ground [evel ard 2 levals of mi;r:l;apnh:}
units wiil be staggered back {o reduce visual impact from 1he street. T:: g o
ihe bullding from Marine Parads will be reduced from that under rfa ;ﬂ&m
proposal. The building is preposed ic have a 2 storey limit from Hungerice Lene.
Tha rear set hack cff Hungerfood Lane will also o€ increased 3 acmmarh'
cufficient buffering by landscaping. This will maen the ramoval of some n:arpfn :;2
spaces. The side boundaries of the externel ferrace decks will -allow for he
balustrading Io ba set back frem the boundary te assist in mairdaining pnvacﬁ.; ;a
ihe edjzcent properties, It is propased thal ihe naw buiiding applicalion W >
submiited cn the basis of & development for tourist ac_mmmn?latmn or & mixture t
‘ourist accommodation and multi-lsval housing. It 18 anticipated that suff_ima?
carparkirg will be providad for the residential but payment in lisu of cerparking is
proposed in ralation ‘o tha shortfsli cf carparke for the commarcial,

On 28 March 2003 a fresh SEE accompanying the amended application was lodged. The
amended application sought approval for a mixed commercial/retail and tourist
accommodation development”.

The proposal envisaged commercial or retail development on the ground floor, with
tourist accommodation and car parking provided on the upper three floors.

Despite Mr Brinsmead’s acknowledgement that council considered the application was
an overdevelopment of the site, there was no substantial reduction in the gross floor areas
of the commercial/retail or accommodation components, as is seen from the following
table:

Initial Application Amended Application

Ground Floor 5 ;
Commercial / Retail 476.85 m 503.86 m

st
\oor 353.50 m’ 387.80 m’
Accommodation

nd
2 Hloor 537.50 m* 353.20 m’
Accommodation

rd
S oor 158.00 m” 240.90 m’
Accommodation
ol - 1049.00 m* 981.90 m>
Accommodation
Combined 5 1485.76 o
Floor Area 1525.85 m (-40.09 m?)

In the period following, residents, including Mr Paterson, voiced their concerns.
Singleton Smith Pty Ltd, representing nearby property owners wrote:

Compliance with relevant Codes & Policies

..it is clearly evident that the proposed units are capable of separate habitation and
are no different from a residential dwelling. Accordingly, the proposed tourist
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accommodation units should therefore be subject to the same level of assessment that
is given to standard multi dwelling housing developments.

The site was zoned 3(b) General Business under the Tweed LEP. Within this zone tourist
accommodation, i.e. “a building principally used for the accommodation of tourists”, was
permissible with consent.

Ultimately, the council gave its consent to the application on 16 June 2003.

The report to council anticipated that appropriate conditions would be imposed to ensure
the integrity of the consent. The conditions comprised:

97.  ...the approved units are not to be utilised for permanent residential
accommodation.

PRIOR TO ISSUE OF SUBDIVISION CERTIFICATE

98. ... The restriction as to user to be established to the effect that no unit shall be
rented to the same occupiers for in excess of three (3) months in a single tenancy
term.

99. The creation of easements for services, rights of carriageway and restrictions as to

user may be applicable under Section 88B of the Conveyancing Act

including the following:

1. The approved tourist accommodation units are not to be used for
permanent residential accommodation. They are to be used for tourist
accommodation only. ...

The consent, when subsequently granted, did not impose these conditions, which may
have provided a measure of clarity.

Such failures serve, individually and collectively, to undermine council’s planning
regime.

This failure is particularly concerning as the report had highlighted that the original
application for commercial/residential development was unacceptable.

While a residential development of almost the same scale and intensity was unacceptable,
a tourist development was eminently approvable.

Tourists do not have the same occupational needs as a resident. To compare tourist and
residential premises as though their needs weer comparable would be incorrect.

Fundamental to the integrity of the planning regime adopted by a council is the ability to
define, with clarity, the use. In other words what differentiates “tourist” use from
“residential” use of premises.

There are significant incentives provided by the council in its endeavours to encourage
tourism in its local area. As is explored in greater detail elsewhere in this report, the
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majority councillors, the general manager and senior staff have promoted tourism as a
panacea to the economic, social and employment ills of the council.

The incentives include not applying council’s multi-dwelling housing DCP to tourist
developments, reduction in the provision of car parking and significant reductions in the
contributions levied under section94 of the EP&A Act.

As is referred to earlier in this part, the concessions turned the Nor Nor East application
from an overdevelopment to an approvable use.

Collaterally, the contributions otherwise payable were substantially reduced, as is seen in
the following memorandum:
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INTER-DIVISIONAL MEMO gu't' BGP

TO : David Broyd
FROM Denise OBrien
SUBJECT :  Development Application DA02/1136 - mixed
commercial/tourist accommodation development
ﬂ . including 8 units at Lot 2 Sec 4 DP 9453 & Lot 3 Sec 4
‘ DP 9453, No. 34 Marine Parade Kingscliff
FILE DAOQ2/1136
DATE 26 June 2003

11045 - DAMemo.dot

David,

In response to your request for a comparison of the applicable S94 Contributions for tourist
accommodation compared to multi dwelling housing for, the proposed development please see
the table below. However, please also note that S94 Contributions are not the only applicable
variations for assessment between tourist accommodation and multi-dwelling housing. Muiti-
dwelling housing requires additional parking, side boundary setbacks, greater landscaping and
general compliance with DCP No. 6 - .

594 & S64 CONTRIBUTIONS TOURIST MULTI-DWELLING
ACCOMMODATION | HOUSING

S64 Contrdbution — Water $5,168 $18,608
S64 Contribution — Sewer $4.231 $15,235
$94 Contribution — No.4 Tweed Road Plan $11,158 $11,158
594 Contribution — No.5 Local Open Space Structured Not Applicable $3,037

) | §94 Contribution - No. 5 Local Open Space Casual §1,321 $654
594 Contribution — No. 11 Library Facility Not Applicable $2,912
594 Contribution — No. 13 Eviron Cemegtery Not Applicable §570
894 Contribution — No. 15 Community Facilities $2,952 $2,952
S94 Contribution — No. 16 Emergency Facilities $905 3905
594 Confribution ~ No. 18 Council Administration $1,311.83 $1,500.44
594 Contribution — No. 22 Cycleway 31278 8630
594 Contribution — No. 26 Regional Open Space Structured Not Applicable $4,975
$94 Contribution - No. 26 Regional Open Space Casual $1,752 $531
TOTAL ’ '$30,076.83 $64,067.44
DIFFERENCE $33,990.61

D¢nise OBrien

evelopment Assessment Unit

The Act requires that councillors play a key role in the creation and review of the
council’s policies and objectives.
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Given that the council, albeit perhaps wrongly, perceived the need to encourage tourism
in its local area, some financial concessions may be warranted.

Similarly, as was explored in the Public Hearings, a tourist development is likely to
demand different recreational and other facilities.

Both Councillor Brinsmead and his son Paul were anxious to promote the benefits of
tourism to the local economy. Councillor Brinsmead put his view of the post 1999
successes in the following terms:

CR BRINSMEAD: ... if you related to tourism - and I've been a tourist entrepreneur in -
related to - my farming activities - what the Tweed lacked in the tourist industry - it's
been up till now the tourism industry has been very small and ineffectual in many
respects because it was a tourism industry that had to rely to the greatest extent on day-
trippers from the Gold Coast.

Now, it's well known to those who do the number crunching in tourism that day-tripping -
the day-tripping industry - cannot support a solid tourism industry. What was needed on
the Tweed was the creation of a tourism/accommodation infrastructure. Now, we'd
talked about that for years and really believe - because I've been involved in the tourism
business going back a number of years - what is happening with South Kingscliff now on
the former sand mining site probably should have happened 20 years ago, but what was
needed was the creation of this first time - to create the Tweed as a destination, a solid
tourism/accommodation infrastructure. If I may just make one statement. It said,
someone has sort of coined it by saying where the tourists roost gets the economic boost.

PROF DALY: So you'd link a lot of what has been described as strong growth and
prosperity primarily to this growth of tourist infrastructure. Am I reading you right?

CR BRINSMEAD: Yes. It's not just in tourism. Other things are happening too, but
tourism is sort of at the, you know, the coal face where it is. I don't discount what
Councillor Boyd said, the considerable influence of the economic climate of the nation,
the influence of the Federal Government, you can't rule that out but at the end of the day
development takes place - development has to take place at a local government level.
You have to get the runs on the board and you have to create jobs - any jobs that are
created will have to be created at local government level.

Might I just add that I think we're only beginning to see the benefits now. The real
benefits are starting to come on stream and we will see more of the work that's been done
in the last few years.

T. 18/2/05 p. 244

Councillor Brinsmead provided a submission responding to what, he perceived, as an
approach taken by the Inquiry to demean the tourism industry.

Mr Paul Brinsmead, who has a direct interest in promoting a perceived need for tourist
developments in the Tweed also provided a submission in reply, indicating:
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It is my very strong view that Tweed Shire Council is presently dealing with tourist
accommodation in a manner which is appropriate and in a similar manner to which tourist
accommodation is being dealt with by the NSW State Government. In fact, it might be argued,
| believe, that Tweed Shire Council are perhaps a little tougher in this area than the NSW State
Government.

His lengthy submission emphasised the opportunities for developers to sell the units to
investors and to sell the management rights and that managed apartment complexes were
more easily developed by developers.

While Mr Brinsmead suggested that residential developments were less expensive to
develop and often easier to sell, they were not generally able to be used for short term
accommodation, nor could the management rights be sold.

When exploring the additional costs associated with tourist accommodation, Mr
Brinsmead suggested the need to incorporate porte cochere, reception, lobby, office and
back of house areas. Implicit to this is the suggestion that such facilities would cut down
space that could otherwise be implemented. The table comparing the commercial/retail
and residential/tourist components of the Nor Nor East development do not support this.

Mr Brinsmead points out the following matters in respect of the Tweed LEP:

o the definition of “tourist accommodation” refers to a “principal” use of the premises,
not the exclusive use of the premises

o there are significant incentives to a proponent developing tourist facilities including:
o that multi-dwelling set backs do not apply

that multi-dwelling density requirements do not apply

some of the council’s DCP’s do not apply

some SEPP’s do not apply

some provisions of the Building Code of Australia do not apply

there are significantly lower section94 contributions payable

O O O O O

Mr Brinsmead concludes his assessment of the Tweed LEP and the incentives provided to
developers:

I believe it is absolutely essential that the planning regime in the Tweed Shire
continues to provide significant incentives to encolirage devekapers to develop tourist
accormmodation, rather than choosing the easier option of developing multi-dwelling
housing.

Mr Brinsmead argues that the practical realities associated with tourism developments
mitigate against the imposition of conditions, covenants and the like, suggesting that
discussion and debate on whether controls should be imposed is misplaced, arguing:
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Generally under the Tweed LEP 2000, the consent authority has the power to make
sure that the huilding must be principally used for shordt ferm accommodation.
Accordingly, there are some town planning controls.

The Tweed Shire Council has often pointed out, through its Officers, that this control
is not much good because if reguires the Council to check accupation leveis and then
make a decision as to whether it will enforce it

What has falled perhaps to be understood in this respect is that whatever other
controls might be put in place, there will still be a requirement on the consent
authority (o carry out checks and to enforee it. Even covenants on the titie restricting
the occupation of the apartment te short term accommadation will still require the
same manitoring requirements.

| strongly submit that the manner in which the Tweed LEP is presently structured,
does currentty provide a correct balance to allow some permanent occupation in a
building and thereby allow the retention of some cwner benefits. This allows the
retention of value in apartment complexes and allows the continued development of
tourist infrastructure.

To move o a pesition of placing more control, such as covenants on the title
restricting permanent occupation, absolutely will probably lead to a situation where
no maore tourist infrastructure accommeodation projects are developed on the Twead.

Of course, underlying all this debate are suggestions that the provision of tourist
accommodation will generate employment opportunities, and that the Tweed area does
not have a sufficient supply.

These aspects are explored in greater detail elsewhere in this report. However, it is
interesting to note that there is no difference between the additional full time positions
indicated in the original SEE accompanying the Nor Nor East application, when the
residential development was proposed, and that accompanying the latter tourist
development.

It appears that Mr Brinsmead’s underlying suggestions are not met within at least one
development that he is associated with.

While financial incentives may be warranted, and may, legitimately fall within the policy
role of councillors, there are significant questions whether the existing density, building
planning and other concessions should remain.

Mr Cooper, who had served as a councillor from 1991 to 1999, raised concerns over
windfall gains delivered to developers in the form of concessions, pointing out:

... Council has a policy that positively discriminates for tourist development compared to
residential development.

For instance car parking is less for tourist development.

Visitor parking is also not required for tourist development.

Tweed Shire Council Public Inquiry Second Report 239




Allowable site coverage is greater for tourist development.
Section 94 contributions are less for tourist development.
Water and sewer contributions are less for tourist development.

The extra yield generated by the site coverage and parking concessions produces the
greatest financial windfall.

If the tourist development is used as normal residential, the following issues will have to
be addressed by ratepayers and/or future developers.

The parking shortfall will create shortages in public areas from the overflow. This can
only be remedied by increasing the general rate income or increasing contributions from
future developers to purchase additional land for parking. Either of these actions will be
deferred because of their political unattractiveness resulting in an extended period
community conflict.

The shortfall in water, sewerage and S94 contributions will generate a similar financial
and political problem.

Mr Cooper enlarged on his concerns, but where appropriate, conceded the legitimacy of
some of the concessions, in the following evidence during the Public Hearings:

MR BROAD: Mr Cooper, you indicate in your submission that council has a policy that
positively discriminates with the tourist development compared to residential
development and you indicate that the car parking is less for tourist development, visitor
car parking is also not required for tourist development. Where do you draw that from?
Where do you draw those statements from?

MR COOPER: [t's council policy as far as I know and I think - I'm not sure that the
second part of what you said - I think there's a nexus between car parking and visiting
car parking. So if there's less car parking for tourism there will be less visitor car
parking provided also.

MR BROAD: What I was really trying to get to is this: that I've started going through
the access and parking code and there certainly appear to be differentials between tourist
developments. For instance, tourist accommodation requires one bicycle parking space
per unit, it requires staff parking at .5 of a space per unit and customer car parking at
one per unit whereas, say, flats and residential flat building requires public transport,
bus stop seating, it requires bicycle parking at two per unit, it requires delivery service
vehicle parking of one per 50 units, it requires resident and visitor parking of one per
each bedroom plus two for each larger unit.

Then it says that 25 per cent be accessible for visitors. Are these the sort of things that
you say are embodied in DCPs?

MR COOPER: Yes.
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MR BROAD: And, again, in respect of contributions for open space what I've been able
to ascertain is that the local open space Section 94 plan says that tourist developments
are required to contribute to local casual open space only, that tourist developments are
not required to contribute to structured open space. These are the sort of concessions.

MR COOPER: Yes.

MR BROAD: Now, you go on further to say that tourist development application
concessions were estimated to allow an extra three units for the Nor Nor East
development. Where do you draw that from?

MR COOPER: [It's really an estimation on our part about just the number of - the
amount of space - extra space - they've got to work with.

MR BROAD: Who is "our" that you speak of?

MR COOPER: Friends talking. Some talking to some staff in council, possibly. That's
the sort of conclusion you draw if they don't have to provide as much car parking then
that provides more space for - more floor space for units.

MR BROAD: You are critical of tourist development and the concessions. You talk of it
as being a rort. Is it your view that the developers are using tourist development as a
backdoor way of obtaining residential approvals?

MR COOPER: It's a backdoor way of getting the best yield. 1I'm not concerned about
the fact that the council did have a distinction because it was quite legitimately based.
The problem is that if a developer puts in an application for a tourist development but
there are no controls over it remaining a tourism development that's the issue I'm getting
at. And, in particular, it's quite a weak control if all someone buying a unit has to work
with is a phone call to council to find out if it's a tourism-approved development - a
tourist-approved development.

That's a real problem because it won't show up in searches and they need even to ask the
council, they need to know that there is a distinction. So that's the area that is weak. And
we saw the previous town planner attempt to plug that in two ways particular to a
development, adding an 88B instrument that would have shown up in a search and then
subsequently to - I don't know whether it actually recommended but it certainly came out
somewhere that he didn't want to continue with the distinction and I would be guessing if
1 said because he saw the problem of rorting.

MR BROAD: Is there legitimacy if one is, say, this is a tourist development to also say,
"Look, we've got a two unit development, it's likely to be used by a family, they're likely to
arrive in one car,"” therefore, there is a legitimate basis of saying, "No, we don't need
extra parking and we may not need the same amount of visitor parking." Is that sort of
view legitimate?

MR COOPER: You're saying that's a tourist development, someone who is - - -
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MR BROAD: Yes, in a tourist development as against a residential development, yes.

MR COOPER: Yes. I mean, I would expect there would be some tourists who wouldn't
have cars at all, come by plane, this is an area that can be reached by plane. Most
people wouldn't take two cars away on a holiday, I would think, so it made sense. And
also the rest of the allowances for tourist development, less impact on libraries, less
impact on structured open space. So there is quite a sound reason for having the
distinction. What's needed is to close the loophole and that's been my gripe, is that that
loophole where people can call something a tourist development.

MR BROAD: So what you're saying is certain concessions - and I was about to come to
site coverage - and I could see an argument that simply says, "Well, look, people are only
occupying this a short time, they're not wanting to go out the back lawn and, you know,
weed the back garden or whatever it might be. They're using this, basically, to go to in
an evening or at lunch to then go out and have their recreation elsewhere.” And that
seems to provide a legitimacy of saying, well, you don't need the same amount of open
space.

MR COOPER: [I'm not denying that. I'm saying that those distinctions in principle are
legitimate.

MR BROAD: Yes. What you're saying is if you're allowing tourist accommodation you
should ensure that that's what its continuing use is.

MR COOPER: That's right. There should be a means of enforcing it. Now, ['ve been on
council and it is extremely difficult to launch into a legal, you know, a legal action
against someone who's living in a house they've bought or in a unit that they suspected or
they bought with the intention of living in it and then find out later that it's not allowed.
Politically that is a distasteful exercise and I think in my submission I said that I don't
even think legally - I'm not a legal person - but it would be quite legitimate for a judge to
say, "You had the means to tell these people what they were getting into. You want me to
support you in throwing them out.” I don't think any judge would do that.

MR BROAD: Is this a recent event or is this something that's only just come up in the
last couple of years?

MR COOPER: It's only come up in the last couple of years. Now, I must say that I can't
be sure that in my time that this didn't go on but it certainly - ['ve come to recognise it in
the last couple of years.

T. 4/3/05 p. 998-1001

In April 2003 council’s then Director of Development Services, Mr Broyd prepared a
report to council acknowledging that there had been a substantial increase in interest
shown in developing tourist accommodation and facilities in the council area.

The report raised issues, including the effectiveness of current planning legalities and
policies, of community concern over the achievement of real economic benefits and of
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employment generation sought from tourist development. The report also raised concerns
that there were differing development and design criteria between tourist and multi-unit
residential development.

Perhaps most importantly, the report recognised that tourism development in regional
areas (such as the Tweed) was only viable through strata titled multiple ownership units
and emphasised the need to ensure that the economic and employment benefits are
derived from actual tourism development.

To achieve this goal, the report recommended that council explore, through a consultation
process, appropriate amendments to the council’s planning regime to ensure that tourist
accommodation capable of being used as residential accommodation meet the same
standards as multi-dwelling housing — (report to meeting 16/4/03).

The proposals were not carried by a vote of members of the then majority faction of
council, comprising councillors Polglase, Beck, Lawrie, Marshall and Youngblutt.

With its refusal to explore amendments to the planning regime, council overlooked an
opportunity to explore ways to build a more resilient planning scheme.

The weaknesses highlighted by Mr Cooper, Mr Brinsmead and others, in their
submissions to the Inquiry have not only potentially affected the decisions of the council;
they have not been addressed by the Council and so continue to affect its processes.

DIPNR has and continues to deal with “tourist” applications referred to it by virtue of
SEPP 71, or where its concurrence has been sought.

Documents supplied by DIPNR and evidence given by its representative, Mr Murray
suggest that it too was having difficulty assessing a tourist development as opposed to a
residential development. In turn it was also having difficulty imposing conditions that
would give effect to a tourist use.

Mr Murray gave the following evidence:

MR BROAD: ... Now, one of the other issues that seems to rear its head is the problem
of tourist development. Now, the material that has been provided suggest that the
department had dealt with tourism developments. What is the department's view about
the resilience of the definition of tourist development or tourist accommodation under the
Tweed Shire Council Local Environment Plan?

MR BROAD: ... There seems to be some issues about being able to define what tourist
- not what tourist accommodation is but what tourist usage is; and it seems to stem
around being able to define what short term accommodation is. Now, do you see - does
the department see difficulty in respect of defining what short term accommodation is?

MR MURRAY: It's a general issue talking generally without looking at Tweed's
specific definition; but it's a general issue that we've had a number of discussions within
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the department and other issues within the region that we've had to deal with that issue,
and a lot of it comes back to the form of structure. The type of management that they're
using seems to be the way that we can get used to or get our heads around what they're
doing. Sometimes we get proposals which would - we have had a recent proposal not
lodged formally but a concept put before the department that was dealt with in Sydney
which dealt with single dwellings across a site that were going to be managed for tourism
purposes.

And we couldn't see how that was a definite tourism site and raised that issue back with
the developer because of the way they had structured their development. And a lot of the
other cases - my understanding is that particularly our urban assessments unit who deal
with the majority of the development applications that deal with this are looking at the
management structures, and how the development is structured, and the facilities, and
how the site integrates, to actually look at how it's used for that tourism purpose.

MR BROAD: Now, when it came to considering the Resort Corp proposal for
development at Cabarita Beach, the urban assessments unit dealt with the objectives of
the Tweed Local Environment Plan and its definition that:

Tourist accommodation as being used as a building principally used for the
accommodation, but does not include a building elsewhere specifically defined.

It said:

Any approval under the DA will thus be only for tourist accommodation use, applied for
on the DA form.
And it goes on to continue:

With no permanent occupancy accommodation permitted under this consent.

Now, the consent conditions anticipated that there would be a covenant restricting their
use to be placed on the title of each tourist accommodation lot, restricting the stay of
users within each lot to 40 continuous days. Is that the view that the department takes as
appropriate, to ensure this short term use of accommodation?

MR MURRAY: Not being involved in the assessments team, I can't actually speak on
that. But we don't actually have a - I'm not aware of a written policy across the
department to specify that. But that would - that's been the approach that the urban
assessments branch has taken in respect of this application.

MR BROAD: Right. Is there continuity in the urban assessment team's approach, to
your knowledge?

MR MURRAY: Well, to my knowledge, that's the intention. The purpose of having the
applications assessed that were State significant under SEPP71, was to actually bring
continuity and uniformity to the approach of assessment across the coastline, because of
the issues raised through the aims and objectives of the SEPP. That's the purpose.
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MR BROAD: Now, in another one of the files that were dealt with, there was a
suggestion - and that's in respect of Peppers Resort - that:

The tourist facility approved will not be occupied by any proprietor or occupier for
longer than 42 consecutive days or an aggregate of 150 days in any 12 month period.

Now, you've got a difference in approach there. You don't appear to be supporting it by
an 88B instrument, or covenant. And you've got a difference in the number of days, both
in the short - 40 days against 42 days, but the overall 150 days. Is the department trying
to deal with the problem of tourism use of resorts?

MR MURRAY: [ can't speak on behalf of the urban assessments branch, because I'm
actually not involved in that branch.
T. 16/3/05 p. 1423-1425

Despite Mr Murray’s understanding that it was the department’s intention that there be
continuity in the approach taken by the Urban Assessments Team when dealing with such
applications. A review of the documents provided by the department suggests otherwise:

DIPNR Role Property Developer Condition Covenant
Recommendation
Consent Pandanus Pde Cabarita Resort Corp Only tourist accommodation yes
Stay restricted to 40 days
Consent Peppers Resort Ray Group Development be carried out in
accordance with definition in
Tweed LEP
Consent Nor Nor East — extension 30 Marine Resort Corp Stay restricted to 42 consecutive
Pde days or 150 days per 12 months
Consent Ultima Zinkohl nil

The difficulties in imposing suitable conditions of consent giving effect to the use are
highlighted in emails sent by DIPNR to the council.

Lindsay McGavin

From: David Gibson [David.Gibson@dipnr.nsw.gov.au]
Sent: Tuesday, 10 February 2004 12:58 PM

To: LmcGavin@tweed.nsw.gov.au

Subject: RE: The Beach DA — Cabarita

They are sticking to their LEP argument that a tourist development can contain both permanent
and tourist accommodation, so we will likely condition that the building contain approx. 60-70%
tourist accommodation — how we police that requirement is anyone’s guess??! AT this stage the
applicants are refusing to actually nominate which units will be permanent & which will be tourist
— presumably because they have pretty much sold them all already off the plans!

On a separate issue, we are not actually happy with the “Gold Coast” look of the building and
are requiring significant design changes in terms of external materials, design of balustrades,
design of fin walls/sun screening etc, and the design on the two main corner treatments. We
hope to reach a compromise soon that both parties are prepared to live
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with.

Cheers
Dave.

Lindsay McGavin

From: David Gibson [David.Gibson@dipnr.nsw.gov.au]
Sent: Wednesday, 18 February 2004 9:32 AM

To: LmcGavin@tweed.nsw.gov.au

Subject: The Beach development

Morning Linsday,

| spoke to the developers of The Beach at Cabarita this morning and told them that if we

end up approving their DA, we will approve it entirely as tourist development, with no
permanent residential. This is consistent with their DA form, which proposed 57 tourist
accommodation units (& no permanent residential). | trust this gives you some surety when
formulating your draft conditions.

Cheers Dave.

The primary failure of the council to adequately define the nature of “tourist
accommodation” uses, coupled with:

o the incentives provided to developers to explore it as an ostensible use
o the unwillingness to provide meaningful and uniform conditions of consent,

severely undermines any capacity that may exist in the council to enforce its (and as
applicable, DIPNR’s) consents.

There is evidence suggesting that the underlying intent of the use is being abused, as
evidenced by the following file note:
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8/10/03

Phone call from Jacqui Brooks

She said she was buying one of the units on the basis that she was going to live in the unit
permanently.

She said Tony O’Neill from PRD told her that the proponents had needed legal advice
saying that 49% of the units could be used for permanent use.

Developers such as Resort Corporation have been actively seeking a more liberal
interpretation of the use, evidenced by submissions, such as those previously referred to,
and through letters, such as the following:
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This Iz & Reprint Of & Scanned Image

5% June 2003

Planning NSW,
Urban Assessments,
Henry Deene Building
20 Lee Street

. H

SYDNEY, 2000. . i o LuR 86T g
CErR [T i

. ) | assimr v ;
Attention : Michelle Phillips Ry T s L)
) e T

Dear Michelle, O

RE: ‘The Beach’ - Gabarita DA 176-4-2003
Proposed redevelopment of the Cabarnta Beach Hofel, Cabarita, NSW.

Further to some issues raised previously at focus group discussions regarding
the intended accommodation use of the development, attached are reports
identifying the proposed management structure for your information

The financial viability of this type of development is dependent on the ability to
sell strata titled apartments without restriction on the length of time residents

might occupy the property

The management structure proposed will promote shart term tourist
accommedation and discourage, although not preciude, permanent
cccupation.

We trust this infarmation is satisfactory and should you require any further
information or ciarification, please contact me and | will be pleased to assist.

. Yours sincerely,

N
. Iy “
'\écén Lea

ject Director

Pacific Projects Group.

CC.

Mr David Broyd

Director Development Services
Tweed Shire Council.

Enc.

¢ pROIECTS GRDUP P?‘y
ECN 080000 80 :
DESIGN & PLANNING CONSULTANTS
(NG ADOR! & BUTRS RAET + CHEVRON BLAND » G0 o 4217+ RO BOK 7017 + GCMC » 9706 + CHEBRLAND « ASTRALEY
* FHO7 55 70 0500 + Emall. ppg@pacificprajectsgroup.com au « FAX 07 5570 0901

1A
net

DetaWorks Document Mumber: 81

Council staff readily acknowledged the difficulties faced by the council, whether in
defining the use or enforcing compliance with its consents, with:

o the manager of Council’s Development Assessment Unit, Mr Smith,
e Council’s General Manager, Dr Griffin, and
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e Council’s Director of Planning, Mr Hodges, giving the following evidence:

MR BROAD: Can I put a hypothetical proposition to you? You spoke earlier of the
pre-lodgment meetings. Can I put a hypothetical on this basis to you. that if at a meeting
you have a proponent who says, well, look, we've got an option to purchase this
particular piece of property - [ won't try and nominate any place - it's zoned 2F - and
that's residential/tourist - we're wanting to build a three-storey complex, we want to have
a mixture of residential and tourist accommodation. What's the nature of advice you'd
give them so that they can go away and present an application to

you?

MR SMITH: Well, firstly, that would be something that would be permissible within
that zone. And if there was going to be a mix of both types of uses, then the application
should be clear on what units or what part of the building's going to be used for tourist
accommodation and what part's going to be used for permanent residential
accommodation, because in the assessment of the application that has an implication in
relation to contributions and car parking, particularly.

MR BROAD: What do you then say to them in respect of defining the use? How do you
define the use on a plan?

MR SMITH: By - there's a nomination of the particular units that are going to be the
permanent occupation units and those that will be available for tourist accommodation.

MR BROAD: What indication do you give to a person who says, well, what do you
mean by "tourist"?

MR SMITH: Short-term holiday accommodation, not the permanent residential address
or the person who owns the unit, as a guide.

MR BROAD: Is short-term residential accommodation 18 months out of two years, is it
three months out of two years?

MR SMITH: Not necessarily, no. That's been debated and it's been debated at a State
Government level as well in DIPNR, as far as trying to put conditions on applications in
our shire with not a lot of success either. There's no - we have not got any specific time-
frame for what is tourist accommodation, short-term tourist accommodation. It's been
discussed and at this stage we have not put a specific time period, whether it be a number
of days or months or whatever out of a year.

MR BROAD: You, as a head of the council's planning branch, do you have a view
whether that is a good position to be in, to not be able to tell a developer, well, this is
what tourist accommodation is?

MR SMITH: [ think the broad description that we've given should be sufficient for the
developer to understand that if they're genuine in their proposal that it is a mixed
development and the unit will only be available for tourist accommodation, then I think
that would be sufficient.
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MR BROAD: And we've heard that council really doesn't have the resources to make
any genuine attempt to enforce any breaches of those sort of uses. How does that affect
you, as a planner?

MR SMITH: We do have resources to follow up on compliance issues but in relation to
those sorts of issues we would not have the resources to regularly visit all the approvals
that may have been for tourist accommodation. We would rely on complaints or it being,
you know, drawn to our attention that there's a problem with a particular building and
then we would investigate it. But we certainly wouldn't have the resources to do a spot
check on a regular basis.

T. 24/2/05 p. 525-526

MR BROAD: In some of the material that ['ve read there have been concerns expressed
about the ability to enforce conditions of consent, say, for tourist accommodation to
ensure that it's not used for permanent accommodation.

DR GRIFFIN: Yes, I'd expect that to be a real problem. We've discussed that problem
and I don't know that we've come up with an adequate solution at this stage save going
around doing regulatory inspections and requiring examination of business books.

MR BROAD: Is that a matter that's been confined in this discussion to the council staff?

DR GRIFFIN: No, it has been brought forward to councillors. Mr Boyd when he was
Director of Development Services had highlighted those particular issues to the
councillors.

MR BROAD: What about at the State Government level?

DR GRIFFIN: [ believe our planning staff have had discussions at the State Government
departmental level with those particular issues, and as - well, my knowledge at the
moment is there's no resolution to a particular approach to take in that regard at the
moment.

T. 16/2/05 p. 107-108

MS ANNIS-BROWN: ['d just like to clarify that a little Dr Griffin. You mentioned that
it's difficult to police, if you like, where tourist development is being used for residential
purposes and 1'd just like to ask you what role does council take in enforcing conditions
of consent, for example, something like that. Certain submissions have raised the fact
that the community is concerned that council isn't taking sufficient action to ensure that
conditions of consent are being complied with. Can you talk about that a little bit?

DR GRIFFIN: Yes, we have staff within our planning directorate allocated to do checks
of those particular compliances. I don't know that we're doing much in regard of this,
you know, vexing question of the tourism, come full-time residential or major residential
activities but certainly with other activities. It's a program that probably doesn't have the
highest priority when we have limitations on our staff resources and there is pressure on
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the other end of development approvals, but the management of those areas do their best
to get out. If there are particular issues, they're brought to our attention and they're
attended to specifically.

T. 16/2/05 p. 109

MR BROAD: The inquiry has been referred to a whole lot of development applications
involving development badged under a tourist zoning.

MR HODGES: [ have problems with the distinguishment. I think the Council in their
wisdom or the planners in their wisdom tried to provide incentives for tourist
development and there were concessions given to parking and even in the development
standards for tourist development and I think - well, I'm new, but, I mean, with the benefit
of hindsight as well I think that's a mistake. I think that, you know, you should be - you
should have one sort of, you know, one standard sort of development rules and in certain
instances there's probably room for concessions in car parking where you're certain that
the resort or whatever is not going to generate car parking demands over normal
residential development.

MR BROAD: Given the opportunity given your concerns in respect of the definition of
problems with tourist development, what would you see as the way to define and control
tourist development? In other words, to secure a tourist outcome as against a residential
outcome.

MR HODGES: [ don't think all of those provisions that you put in to say that rooms
can't be used for permanent residential are able to be enforced. Similarly, I don't think
you can enforce residential housing — ordinary residential houses - from being rented
out. And is that a form of tourism? It's an area where I think that you've just got to - I
think to a certain extent market forces will determine where tourist go and I think that the
standards that we apply to development should be standard and we should have a high
quality development. I think the need to encourage tourist development on the Tweed is
no longer applicable.

T. 18/2/05 p. 320-321

The council has sought to obscure its role as the primary planning body for its local area,
as evidenced by the approach taken by council’s solicitor Mr Tony Smith in his questions
to Mr Smith:

MR A. SMITH: Looking at the regulatory problem, apart from the tourist and
residential accommodation problems, council is faced with a whole myriad of problems
as a regulatory authority, isn't it? Illegal dwellings, illegal bathrooms. In fact we had a
moratorium in the past in this Shire, trying to regulate numerous illegal dwellings. Isn't
that right?

MR SMITH: That's correct, yes.

MR A. SMITH: So the problem being thrown up by the tourist residential question at
the moment is just another problem of regulation?
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MR SMITH: That's correct, yes.

MR A. SMITH: And it entirely depends on whether the - really, the State government
and the council, and other authorities, get together and find a proper resolution to the
problem of notifying purchasers when they purchase properties that this is going to be
the restriction requirement.

MR SMITH: [ think that would be very desirable, yes.

MR A. SMITH: And the restrictive covenant would seem to be the most sensible way.
You'd agree with that?

MR SMITH: Yes, I agree with that, yes.

MR A. SMITH: There's also be a lot of discussion about definitions and DCPs, about
ground levels, earth works. Once again, we run into the same problem of numerous
court cases that have taken place in this state involving model provisions and other
matters such as that. In other words, it's going to be a vexed question always, of trying to
determine what in fact is an earth work, what is quarrying works, what is the ground
level.

MR SMITH: [t has been a long standing debate, particularly between lawyers. And our
latest definition has tried to at least clarify that to the extent where both the developer
and the community have got some certainty.

MR A. SMITH: And I think we've had at least one Land Environment Court case
involving earth works, and Mr Talbot J was struggling without definitions on that.

MR SMITH: Yes.

T. 24/2/05 p. 531-533

The obligation to provide a resilient planning regime in the Tweed Shire Council area
does not fall on the shoulders of DIPNR nor the Land and Environment Court, nor for
that matter any other department or court, but on the council as the primary planning
authority.

Regrettably, this is but the first indication that the council has not adopted a resilient
planning system.

3.5.2 Amendments

In July 2002, Resort Corporation lodged its application, a commercial/retail multi-
dwelling development at 32-34 Marine Parade Kingscliff.

In the face of substantial opposition and concerns raised by staff, Resort Corporation
sought to amend its application to provide for tourist accommodation, in lieu of the
residential component of the development.
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Faced with a challenge from Mr Paterson, Denise O’Brien wrote the following email to
Mr Broyd:

Denise OBrien

From: Denise OBrien

Sent: Thursday, 26 June 2003 3:47 PM
To: David Broyd

Subject: RE: 32-34 Marine Pd

David,

Further to that info | supplied earlier, | have discovered that Rick Patterson will proceed with a Class 4 Action.
| asked him if he minded telling you his intentions and he said no.

The basis for the objection would be that when the amended plans were lodged and changed from residential
accommodation to tourist accommodation and it changed the number of car spaces planned and the height of the building
that it significantly changed the development and therefore was required to be a new DA rather than amended plans. If it
was a new DA SEPP 71 would have applied and the Minister may have called it up. Furthermore, he felt that the first public
meeting was not a public meeting and that it should not have been by invitation or limited to one person per family. He
claims that many people were put out at that meeting as it was not a meeting of negotiation but rather

the developer walked in and told everyone how it was going to be.
Would it be appropriate to seek legal advice on substantially the same development prior to the meeting on Wednesday?
Also | just realised that the recommendation does not specifically determine to approve the SEPP 1.

And in light of the revised measurements from Col showing natural ground level and existing ground level | think some form
of amendment is required to the report prior to the meeting on Wednesday.

Denise

Mr Paterson, a qualified town planner and incidentally employed by the council, was
suggesting that the proposed use of the premises replacing the multi-unit residential
component with tourist accommodation made the application so significantly different
that council could not legitimately treat this as an amendment.

If he was to institute the court proceedings that he was contemplating the consent may
have been declared void.

The Ray Group had lodged its SALT applications in 2002 and was seeking to amend the
approval under section 96 of the EP&A Act.

On 1 July 2004, council’s solicitors advised that, in their view, it was not appropriate to
consider the application under section96 of the EP&A Act.

The report to council contained the following analysis:
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...The alternative to a Section 96 application is the lodgement of a new
development application. Developers in the Tweed and in other Council’s subject
to the SEPP71 planning legislation are generally reluctant to submit a new
development application because of the extensive delays being experienced
where the State Government is assessing development applications.

Some development applications being processed by the State Government under the
SEPP 71 legislation are taking up to 2 years to obtain approval.

The minutes of council’s meeting of 18 August 2004 records:

Council has received an Section 96 amended application for the Salt subdivision
development. The main component of the amended application involves modifying the
masterplan and subdivision plans by deletion of medium density sites and replacing them
with standard residential lots. The proposed amendments result in an additional 121
residential lots and 124 less medium density dwellings. The other amendments relate to dual
occupancy site nomination, setbacks, bushfire and the ongoing demonstration of the ration
of resort rooms to residential lots.

Council’s legal advice and the applicants report and legal advice in support of the application
are provided in the attachments. Council’s legal advice is that the Section 96 planning
mechanism is not appropriate to amend the Masterplan.

The alternate course of action for the applicant is to lodge a fresh masterplan and
development application for the proposal with the Department of Infrastructure Planning and
Natural Resources (DIPNR). DIPNR would be the consent authority under the provisions of
State Environmental Planning Policy No. 71 Coastal Protection.

In the view of the significance of the Salt development to the Tweed the facts of the
proposed amendment are submitted for Council’s consideration.

These are just two instances where, although questionable, the council has seen fit to
allow “amendments” to proceed.

The council has discussed these concerns in its submission in reply (submission in reply
96) responding:

Appearance of Cr Warren Polglase & Dr John Griffin - 17 March 2005
Page 1593, 1604 & 1605 of transcripts

Page 1583 of transcript

Question asked by MR BROAD:

That there has been inappropriate use of Council’s modification power under
section 96 of the Environmental Planning and Assessment Act.
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Page 1604/1605 of transcript
Question asked by MR BROAD:

There seems to be a suggestion that - af least one document that I've read - that
Council should proceed to determine, say, a Section 96 application to modify a
consent upon the basis that the alferative would be for a developer to lodge a new
development application. Now, that would appear to me to be fundamentally
flawed.

Page 1605 of transcript
Question asked by MR BROAD:

And anciflary to that there has been inappropiiate use of Council's modification
power under Section 96 and instances in respect of that relate to the commercial
use of Section 96 in respect of the Salt development, evidence given by Mr McRae
as to its commercial use. There are some other concems which relate fo significant
changes in the Saft developmeni in respect of, say, the borrow pit. Have you got
any views as to whether the issue that I've raised is a concem?

Council submits the following information which is in response to the issues raised.

There has been an emphasis during the Inquiry on the legitimacy and appropriateness of
Section 96 applications to modify development approvals. The assertion being that the
amendments to the original development approvals are such that the cumulative impacts
of the various changes are not accounted for.

This is not the case as all Section 96 applications in the Tweed Shire Council are
assessed in relation to the original development approval. The pressure on Council to
accept Section 96 applications instead of requiring a new development application is
acknowledged and this is not unigue to the Tweed Shire Council. This pressure has come
about from the long delays where DIPNR becomes the determination authority for new
development applications under SEPP71 legislation.

In the Tweed Shire Council this pressure has not been allowed to compromise the integrity
of the planning process. All the Section 96 applications which have been submitted to
Council have been assessed on merit having regard to current practice and the outcome
of Planning and Environment Court decisions.

Page 13

The issues relating to Section 96 applications are complex and Council undertook a local
seminar in July 2004 for Councillors, developers and development professionals on what
was appropriate and lawful in relation to Section 96 applications. There are many
instances where Council staff have advised planning consultants that Section 96
applications will not be accepted and a new development application is required. This is
also the case for the SALT development where the major concemns have been raised
during the Inquiry about the appropriateness of Section 96 applications. In all of the
Section 96 applications relating to the SALT development, Council staff have sought legal
advice before proceeding to assess any Section 96 application. The planning processes
have not been compromised and the integrity of Council's planning functions has been
maintained at all times.
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There appears to be a misconception about Council's actions in relation to these
applications. Council planning staff are willing to have every decision in relation to Section
96 applications fully scrutinised and audited. There has not been any inappropriate or
unlawful use of Section 96 applications in relation to any development approval in the
Tweed and particularly in relation to the SALT development.

There have been some specific allegations made by Mr Broad in relation to the SALT
development and these are responded to in the following submissions: -

Mr Wylie was to put forward this view regarding amendments:

Development Amendments...

e Tt appears TSC & some developers have turned this into a process that is clearly intended 1o deceive
residents. Tt works like this.

o The Deyelupe?r takes to Couneil its most resident friendly plan which goes thru the usual period
of public exhibition, scrutiny & debate leading to its approval.

o Then the thus far concealed “real plan” surfaces by the drip feed method with timing of cach new
amendment based on community response to the previous amendment.

o To diffuse resident reaction, these amendments are communicated in confusing “Council-speak »
& very small type so that the average punter has no idea what they are talking about eg “Lot 1
DP 549328; South Kingscliff Developments etc™ |

o The ﬁ;ﬁl development, after a series of amendments, bears only a vague similarity to the initial
proposal.

. [:Iere is a typical ex'ample reported in Daily News of 15/1/2005 regarding the development of the former
(:luifn Watersp?rts_sme at South Tweed. The amendment, cleverly timed for public exhibition over the
Christmas peried ie 22/12 to 10/1, covers the inclusion of, wait for it, a hotel! Just the sort of thing
anybody could forget io include in the original application. When questioned, the Mayor said he was
aware of “s_cn:ne amendments™ but was unaware of the “exhibition period or the new detail.”

s Salt was -ongmally approved as 400 hotel rooms.& 399 residential sites.. but wait, a Tecent amendment
sough to increase both categories by a mere 50%. Another small oversight!

¢ The Tweed Lmk (18/1/2005) announces a modification to a major Kingscliff development that includes

@ Additional parking spaces (always welcome. ..but why?)

o Internal modifications that reduce the number of bedrooms (suggesting a shifi from tourist to
ﬁrman—::-nl occupancy...ah, now it’s falling into place))

o sidential balconies to overhang the title boundary over Marine Parade (steali i ?

© Minor internal modifications (scaliog public spacer)

© This is yet another example of approval by phased stealth with I sus - i
e e ches p pect, the full co-operation of

* It would be interesting to check how many significant changes like this have been slipped thru as
“amendments™ by this Council

Submission 256

Section 96 of the EP&A Act addresses three aspects, where modification of a consent
may occur, without the need for a fresh application to be made:

e those involving minor error, misdescription or miscalculation,

e those involving minimal environmental impact,

e others, where the consent authority is satisfied that the development proposed
is substantially the same as that originally granted.

It is this latter instance that public concern, and, in turn, the attention of the Inquiry are
directed.

In his advice of 1 July 2004, council’s solicitor, Mr Smith explored the effect of the
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application then before council affecting the SALT development. His letter is reproduced
as it details and considers the modifications sought.

STACKS & THELAWFIAM

2626196 e
TWEE:JSH*IHE Marwilhemibah NGV 7484
1 July 2004 FILE No LY T IIEE- H‘Q—g P08 BIS

Murwllurvbah RS 2484
s O 20431 NurarBumbab KSW
B -1 QUL 36 Teloghone 02 6572 1855
H‘D G‘E-E- f\j Facesmule 02 65T 4677
ASSKGMED TO VM 22000 ww 5tackshwesdgobdcoast com
The General Manager = 0
Tweed Shire Council HARD
N ; ey OUR REF AES NM (40791
MURWILLUMBAH NSW 2484 L pout

Attention: Noét Hodges ZGarry Swith= Lindsay McGavind BY FAX: 6672 6250

CoPIES Gy TO
awso § 2uSh

Dear Sir
Re:  Salt 8.96 - Master Plan
We refer to your letter of 3 June 2004 and subsequent conferences and advices in this matter.

We are essentially asked by Council to advise whether a S 96 Application for mod:ﬁcaum.of
Development Consent No, 02/1422 wiuch provides for a 473 lot subdivision of land &t Casuarina
Way, South Kmngscliff, is m fact 2 true mochfication of the consent and zble ta be dealt with by
the Council pursuant to 5.96 of the Eavironmental Planning & Assessment Act or whether a new
Development Application 1s required.
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E further

We set out below matters SUPPOTUNE QUL VIEW that this is mot an appropriate matter for the
application of 8.96 by the Councal:

The Consent

On the 24 Apni 2003 it seems Development Conscat No. 02/1422 was consented to by the
Council which mvolved a 473 lot subdivision which mcluded earthworks and the provision of
infrastructure. The consent itself 1s a staged consent under S.80(4) of the EP&A Act but required
further development of the lots to be in acoordance with Master Plan (ML Design, August 2002).
It appears a Construction Certificate was then 1ssued for bulk garthworks and those works were
commenced on the 18® June 2003.

EYDNEY m‘lim ‘MEWCASTLE TASEE PORT MACOUARIE FORASTER BOWAAL MURWILLUMBAH TWEED WEADS
Lestslity Ivmstad iy the: Selicaars Schems approved unde: the Fratoesona Standands Act 1354 IEWY STACKS SPNORTHERN RIVERS FLABN 35105 HTES
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It appears on the 2% gnd 19" March: 2004 the Consent was agam modified to mclude an amended

Master Plan, pmw&ﬁﬁa reduction n yield from 1105 titles to 1074 titles, an increase m the total
number of lots from 473 to 488, together with the deletion and amendment of vanous conditions.

The modificahon of the Master Plan whilst reducing the number of titles, mereased the total
number of lots by 14 and smended vanous conditions. The Master Plan was amended by
modifying the use of some of the medium density sites , adding medum density sites and
deleting tntzgrated housing sites, dual occupancy sites and some tounst sites.

The subdivision plans were amended to reflect the changes to the lot layout.

It also appears that separate D/As were lodged and consents 1ssued for the Outrigger and Pepper
resorts and the surf hfesaving facility. Separate D/As have also been lodged for one of the
medium density sites (Lot 238 — 16 units) and 2 display homes. All of these apphicaions were
lodged 1n accordance with the Master Plan nomunation.

The Section 96 Appheation

It appears the substance of the $.96 Application that 1s now before the Council for consideration
involves a number of resort and medium density sites now proposed to be developed as
conventional lots for detached residentiz] dwellings.

It appears major infrastructure, roadways, parklands and environmental restoration works remam
the same as does the building envelope.

There 15 a useful spreadsheet or summary table of proposed amendments to the Master Plan
prepared mn respect of the s.96 Application itself by Darryl Anderson Consulting Pty Lid beang
the last document 1n the application itself. The practical effect of amending the Master Flan will
be as follows we are told:

Applicants Barnsters Advice
We have been provided wath an adwice apparently obtamed by Hickey Lawyers, from a Mr Peter
Tomasetty, barnster dated 6* Apnl 2004

At Para. 6 Mr Tomasett: advises, inter alia,[and we quote] ... “There is no doubt that the
development once modified will be different but whether the differences are “substannal”™ and
thereby “radically transforming " the approved development is a matter upon which munds may
differ "
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Mr Tomasetti regards a potted version of the test st out in the case Mi

Ja [1998] 43 NSWLR 468 as apphicable,which held, he says, 1a
effect that if the development as modified radically transforms the original development
approved it is not then substantially the same. Mr Tomasett emphasises “radically transforms”
as the test, but in our view this does not give an overall satisfactory test or basis for the
application of 8.96. There are more elements to this legal question.

It 1s apparent Mr Tomasett: 1s of the view that the amendments to the Master Plan do not
rachcally transform the development itself and therefore 1t 15 substantially the same development
and therefore can be approved under s 96,

Whalst we do not agree with his comments and conclustons 1n respect of these matters we do
agree with his comments that this 15 a decision for the Council to make and if i determunes that it
has jurisdiction to deal with the Application then the decision would be extremely difficult to set
astde m a court of law. That however 1s not a reason for Council to make an mcomect or bad

planning deciston.

We nots there 1s an extremely impressive submisston prepared by Darryl Anderson Consulting
Pry Ltd on behalf of the Ray Group dated Apn] 2004. It would be fair to say this subnussion 1s
extremely detailed and in our view the statements contaimed on page 10 concerming Moro
Projects (No. 2) Pey Lid v North Sydney Cowneil [1999)(Bignold 1) are accurate {if mcomplete)
and further, 1 our view the case for the applicant is argued with some impressive points, and we
simply repeat the 5 dot points at the end of page 10 ...

the proposal as modified is still for a mixed/residential tourist development

the basic road layouts have not changed significantly

the basic open space layout and areas have not significantly changed

the proposed change to the mix and distribution of tourist-resort sites and medium
density sites is, ar a master planning level, of no planning consequence
!ﬁevarim:ianafﬁemmfmmﬁxrqummwmmem&mﬁmﬂy
immaterial and does not give rise o any significant envirommental impaces.

L I L I

However, we would essentially take 1ssue with the last two dot points 1n particular, the
suggestion that at a master planming level, the master plan 13 “of no planning consequence™.

It 1s with the greatest of respect that we disagree with the significance, or rather lack of
significance accorded to the Master Plan in respect of the Development Approval tiself by the
applicants consultant, Mr Anderson,

{The Notice of Determmnanon of Approval quite clearly idicates that the Determination itself 1s
based on the development occumng in accardance with the plans and details submutted. It 1s not
possible upon the one hand to take the benefit of a Development Consent and, n particular, a
aster Plan prepared by the applicant and submutied to the Council as part of the approval
ess, and then later say it has no real planning consequences.
]
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That could only be true 1f the Council took no cogmsance of the requirements of the Master Plan
in the overall development concept of the land including 1ts consideration of such things as open
space, roads, spatial layouts, s.94 contnbutions etc.

Woe, in particular, do not believe that Council’s own officers who assessed theongmal . __
application or Council in particular 1 approving the Development Consent _could say: that imns’ﬁ
ﬂmemﬂ?&FWﬁ%ﬂMmﬁgm Development Apphcation itself {as
proposed by the Master Plan). The Master Plan may still require that there be further
development consents 1n relation to specific arcas of development, but that does not mean that
the lot layout and uses attnbuted to those lots was not sigmificant when the Council considered
the oniginal appheation tself. In fact, the opposite would almost certzinly be truc. The terms
and conditions of the Development Consent are clear and unambiguous on this point.

attemnpts to distort the troe mn the first place. Thus distortion
1§ Important to assist the applicant’s advisers in amving at the conclusion that because of the lack
of planning status of the Master Plan any amendments (o it are therefore msignificant and should
not be taken into account as being significant when considering the overall development.

We do not agree with these assertions esther 1n logic or m law. We also do not believe these
assertions are supported by the case law referred to later 1n tius advice.

A
We recall that in relanon to Council file PF3668/5 and Consent Mo. 957224, the Twin Towns
Services Club was confronted with a ssmular problem that the applicant has been confronted with
in this case.

The Club had decided, for market purposes, that it needed to change its Development Consent
because what had been propossd and spproved was the erection of 2 resort/hotzl complex and it
was clear that for the development to succeed commercially, permanent ressdennal occupation
was required and there was to be a change from the resorthot=] complex to include the provision
of 87 strata aitle unats to be sold to Club members for holiday letting or permanent residental
accommodation.

The matter was put before the Council under the provisions of the then 5.102(1) of The EPA Act
[ now Scetion 96] The arguments n favour of the 5.102(1) application to support the change to
include the 87 strata title units for residential use were briefly as follows:

< no change to the building envelope

< no change to site layout

a4 reduction 1n room numbers

< rooms physical appearance and internal stmcture would alter hittle.

An advice was provided by Mr John Webster, Bamister now Senior Counsel, who concluded that
in fact and we quote ... “It is my opinwon that whelst the final guestion as to whether the .
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“modification” 15 substantiaily the same development is one of fact for the Council to determine,
the present proposal when considered in total agamst the development approved is not
substantially the same development. [ make this conclusion on the basis of the vyformaton
supplied and the fact that Council officers have not considered the griginal proposal at all as
regards permanent accommodation  Mr Justice Talbot in the Prima Holdings case held that this
Jact weighed heavily in the determination of the provisions of Section 102(1). It is my opinion
that a fresh Development Application s required to obtain modification that is now proposed.

We are enclosing a copy of this Memorandum of Adwice for Council’s convenience. In that case
the Club had to put in a fresh D/A. Simularly, in thus case, the Council Officers had not
considered the planning effects of over 100 smgle residential lots m the cngrnal application and
approval but rather the effects of mediom density uss lots 1a the proposal. If they had been
mnstead considering the smgle residental lots this may well have mfluenced other conditions of

the consent,

Whilst the cases are not directly compatible n terms of the developments proposed, the
principles, we say, are the same and that a fresh D/A would be needed in this case also.

Ihe Legal Cases
The power relevantly invoked by the applicant in the present case is that conferred by s96(2)

which 15 1n the following terms:

2) Other modifications

A consent authority may, on application being made by the applicant or any other person
entitled to act an a consent granted by the consent authority and subject to and in
accordance with the regularions, modify the consent if:

{a) it is satisfied thar the development to witich the consent as modified relates is
substansially the same development as the development for which consent was
originally granted and before that consent as originally granied was modifizd (if
ar afl), and

(b) it has consulted with the relevant Minister, public authority or approval body
{within the meaning of Division 5} in respect of a condition imposed as a
requirement of a concurrence 1o the consent or in accordance with the general
terms of an approval proposed to e granted by the approval body and that
Minister, authority or body has not, withm 21 days after bemg consulted, objected
to the modification of that consent, and

fc) it has notified the application in accordance with:

i the regulations, if the regulations so require, or

5. a development control plan, if the consent authority is a council that has
made a development control plan under gection 72 that requires the
notification or advertising of applications for modification of a
development consent, and

(d} it has considered any submussions made concerning the proposed modification
within the pertod preseribed by the regulanons or provided by the develqmmu
control plan, as the case may be.
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Subsections (1) and (a) do not apply to such a modification.

The exercise of that modification power 15 governed by subs (3) AND (4) whech also shed light
or the nature and scope of that power, they provide as follows:

3) In determining an application for modification of a consent under this section, the
consent authority must take into consideration such of the matters referred fo in section
79C( 1) as are of relevance to the development the subject of the application.

4] The modification of a d;evefapmem comsent in accordance with this section is foken nof (o
be the granting of development conserd under this Part, but a reference in this or any
other Act to a development consent includes a reference 10 a development consent as so
maodified..

The statutory modification power conferred by 5.96(2) essennally re-enacts the repealed 5.102 of
the Act which section had been the subject of considerable ndicial exposition...

The relevant satisfaction required by 5.96(2)(a) to be found to exist in order thas the modification
power be available involves an ulomate finding of fact based upon the primary facts found.
Council must be satisfied that the modified development is substantially the same as the
originally approved developmeant, -

The requisite factual findmg obviously requires @ comparison between the development, as
currently approved and the development as proposed to be modified. The result of the
comparison must be a finding that the modified development is “essenually or materially™ the
same a3 the (currently) approved development.

“The comparative task does not merely involve a comparison of the physical features or
components of the development as currenily approved and modified where that comparative
exercise is undertaken in some type of sterile vacuum. Rather, the comparison involves an
appreciation, qualitative, as well as quantitative, of the developments being compared in their
proper contexts (includmg the circumstances in which the development consent was granied. )..
Bignold J. (Mote).”

We note that a number of legal cases have been referred to 1n the applicant’s submissions, both
in the barrister’s advice and also the submussions prepared by Darryl Anderson Consultmg Pty
Ltd. We have been advised m our instructions that this 1 a significant application as far as the
Council 15 concerned, and therefore we will detail the legal panciples i & hope that 1t will assist
Council in this matier:

We might start, conveniently, with a case referred to by Mr Anderson, namely Moto Profects {(No
2) Pty Ltd v_North Svdney Council [1999 |NSW LEC 280 which sets out at page 5 a general
history of the power to modify consents although at that hme speaking of the prior Sechon 102
of The EPA Act now revised under Section 96, and we quote ...

Tweed Shire Council Public Inquiry Second Report

262




Whmﬁr.ﬂ amﬂ:.ren‘; .S'ec.rwn Iﬂ? rewrm:i' ﬁ're mrhcr wﬂtrm'ufmg of the law which held that a
Development Application could not be recalled or varied after issuance ...

The original form of Section 102, enacted in 1979, confined the power of nmd"gﬁcmm: to details
of the consent but the words "detalls™ were removed in 1985 mn response to the majority decision
in Sydney City Council v [lenace Py Ltd This amendment was obviously intended to enlarge
the power to some degree. The meaning of “substantially the same development™ is dwcussed by
Stein J. in Yacik Pry Led v, Penrith City Council [unreported] Land & Environment Court of
NSW Sten J, 24/2/1992 in terms which I respectfully agree.

Parliament has therefore made it plam that a consent is not set in concrete. [te has chosen to
facilitate the modification of consents conscious that such modificanions may involve beneficial
cost savings and/or improvements to amenities. The consent authority can withhold its approval
Jor unsuitable applications even if the thresholds of Subs(1) 13 passed. '

I agree with Bignold J. in Holton v. Woollghra Mimicipal Council [ 1997195 LGRA20! who, at
203} described the power conferred by 102 as beneficial and facultative. Paras. a)b) & c) of
Subs(1) provide narrow gateways through which those who invoke the power must first

proceed

Further, in this case at page 307 there was a statement made by Stein J. (2s he was then) in the
Vacik case which quoted with approval and was was as follows.

“In assessing whether the consent, as modified, will be substantially the same development one
needs to compare the before and after situarions.”

Therefore when comung to a decision as to whether the s 96 apphication in this matter nvolves
substantially the same development it might be a useful exercise to review the “before and after™
situztions viz onc fact —15 a development substantially the same which onginally provided for
124 medium density dwellings, the same as one which now proposes none znd proposes 121
residential single lots mstead?

We have difficulty 1n concludmg that 1t 1s substantially the same development if thus drect and
obvious compatison 15 made.

In the further casc of Tipalea Watsen Pr i { Council[2003] NSWLEC 253
dmdeaduntha%"ﬂcmberlﬂmhymgmldl Thempangm;haswnqumﬂdminh{r
Anderson’s submussion — except there were two oﬂm-mlr.mt observations made in Mofo
Profects that were not referred to by Mr Anderson and they were:

“1. The environmental impacts of propesed modifications are relevant to the wlrimare faciual
finding based upon the comparison of the development as modified and the development
as originally approved; and

2. Whereas the required comparison is in respect of the whole of the development being
compared a particular of the originally improved development may be found to be
importans, material or essential to the result of the required comparison.™
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We say therefore it 18 dangerous to simply adopt the pnnciple that the companson (0 be
undertaken is at a general or overall level rather than a detaled level as this may not in fact be
appropriate 1f there are details which ... “May be found io be important material or essennal to

the result of the required comparison™

We note in a more recent deciston by Commussioner Tim Moore in the case of Jagues Avenue

Bond Pry Led v. Waverley Council (No, 2) [2004 NSWLEC101 (8/4/04) the court has
consistently upheld that the test1s “the development 15 substantially the same” and this has besn

held to mean when used m this particular context it 1s essentizlly or materially having the same
gssence. The references in this case to both the quantitative and qualitative tests previously
dhscussed by Bignold 1. clearly means that when considening the section the overall change to the
development 15 one consideration but equally so are the elements within the onginal
development approval itself, to be looked at to see if there is a sigmficant difference

We would have thought the reclassificanon of use of the medium density lots to a single
residential development 1s ssgnificant — and if it was not there would be no pomt in making the
application in the first place. They refer sgmficantly to a different type of physical development
and also a different type of environment for hving porposes. This ts 1n fact a market dniven
cafference 1n this case and what the apphcation 1s all about 15 a fundamental change in land use
and amenity requrements.

W
We are aware that there are market reasons now for the developer wanting to chenge the medum
density lots and are sympathetic to any development where market forces change after
development approval has beea recerved.

Thctaisackarccmmicneeilftwappﬁcuﬁumtnchm@themmd]am of the
lots.

The problem is there 1s a substanbial change in the type of use and physical development of over
100 lots and for the applicant to succeed in asserong this is the same development, the apphcant
would have to demonstrate from a practical point of view there 15 no difference i medium
denzity development with smgle residennal lot development.

Whulst council’s own planming officers would be the appropriate authonty to point out the
differences we would have thought the applicatron fanls on thuis question of fact alone.

It is not our role to direct Council in respect of this mater - and to some degres 1t1s trie, as Mr
Tomasetts points out, munds may differ. However our difficulty in agreeing with the applicant 1s
that we believe the onginal DA with the Master Plan, was fundamental to that approval, and that
the substantial nature of the change from medwum density lots to single residential lots 1s such a
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change that thus change cannot be considered to maintain substantially the same development as
approved.

Finally, the one argument of the Apphcant and that being the effect of the Master Plan, may raise
an 13sue of utthity and that is, from a practical view, Council should be the authonity determirung
any further D/A because of the planning hustory of the site and perhaps this 1ssue could be rased
if found necessary, with the Department. Perhaps the Mimster could provide the council with
the power to deal with any new DJ/A on the basis of the substantial planning hustory and
complexities of the matter tha: may require an inordinate length of time for some new authonty
to come “up to speed” as it were.

We would be happy to discuss this advice further.

In the meantime if you have any further quenes, piease do not hesitate to contact Tony Smith of
our office,

Yours farthfully

STACKS //NORTHERN RIVERS
Tony Smith

SoligttorThrector

That application, as will be seen from Mr Smith’s letter, sought a number of changes, not
the least of which was an increase of 18% in the number of lots. While, at first blush, this
number appears significant, the notional population density was only to increase from

1409 people to 1483 people.

It will be seen that at this stage, Mr Smith had concerns that the modifications fell outside
the operation of section 96.

Subsequently, the Ray Group was to seek a further amendment to the consent, seeking:

e asmall increase in the number of residential lots from 410 to 433 down
from the 531 that had been sought in April that year,

e asubstantial increase in the number of residential lots from 202 to 477 (a
substantial change from the 60 lots that had been sought in April that year).
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The effect of the prosed changes is demonstrated by the following table:

Original Multiplier Population Apr-04 Population Nov-04 Population
Residential lots 410 2.6 1066 531 1380.6 433 1125.8
Medium density lots 202 1.7 343.4 60 102 477 810.9
Total Residential 612 1409.4 591 1482.6 910 1936.7
Change in number of lots 0.96568627 1.486928105
Population increase 1.05193699 1.374130836
Tourist resort rooms 613 613 613

It will be seen that, if granted, the modifications would have increased the population
density by in excess of one third and the number of lots by almost half.

On any view these are major changes to the approval.

A simple view is that such modifications would result in the development not being
substantially the same development as that approved.

Collaterally, it can be argued that the underlying approval was for residential and tourist
uses containing various facets, including:

a mix of medium density and single lot residential development,
public access to the beach,

the provision of commercial and recreational facilities,
landscaping themes,

environmental protections and the like.

The Ray Group emphasised what it saw as the principal facets of its proposal in the
Statement of Environmental Effects accompanying the application. The statement
provided the following overview:

SITE MASTER PLAN

Development of the land will be carried out in general accordance with the site Master Plan. In summary,

the Master Plan provides for the following key elements;

o Construction of an “Outrigger” branded strata titles resort hotel comprising 334 rooms (i.e. 213 units).
The hotel is to be operated by Outrigger Resorts and is the subject of a separate development
application;

) Construction of 280 resort units;

o Creation of 612 dwellings in a mixture of medium density and detached dwelling house
configurations;

) Relocation of the Tweed Coast Road;

) Provision of a minimum 50 m environmental buffer to Cudgen Creek;

) Construction of a north/south cycleway/walkway within lot 500 (Crown Reserve for Public Recreation
and Environment Protection forming part of the beach to the east of the site);

) Dedication and embellishment of a Central Public Recreation Reserve (passive open space)
adjacent to the resort/commercial precinct;

) Dedication of the land zoned 7(f) on the eastern boundary of the site abutting the beach foreshore
area;
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) Provision of a retail/commercial/restaurant precinct adjacent to the resort hotel;

) Provision of a discrete residential precincts defined by open space corridors and roads;

o Provision of public car parking areas adjacent to the Coastal Public Reserve and Outrigger Resort
incorporating 337 public spaces;

o Dedication of linear parks to provide east/west connectivity between the creek foreshore and the
beachfront;

. Rehabilitation of the lot 500 dunal system in accordance with a Dune Management Plan;

) Rehabilitation of the Cudgen Creek foreshore area in accordance with a Riparian Management Plan
(including a north/south cycleway/walkway);

) Provision of emergency services facilities (surf lifesaving) on proposed lot 473.

The Master Plan is based on ecologically sustainable development principles and adopts the concept of
new urbanism as its design philosophy. The Plan reflects the outcomes of a number of consultations with
Council officers, State Agencies and officers of Planning NSW and achieves a reasonable balance between
commercial imperatives and public interest planning considerations.

The Master Plan also reflects the key site opportunities and constraints but is subject to refinement as more
detailed planning proceeds with the preparation of each staged development application. However the
basic tourist and residential mix will not vary significantly.

While the statement indicates the number of dwellings and tourist rooms, the developer
would no doubt argue that the numbers are not central to the application, but rather that
the principles of the development are at its core.

Given this more pragmatic approach, issues revolving around lot numbers and density
are not central to the approval.

The Ray Group’s development manager, Mr MacRae was clearly of this view, when
giving the following evidence regarding the applications to increase the lot numbers and
density:

MR BROAD: More recently you have lodged a further Section 96 application which
relates to density of development. Now, I understand that that's been withdrawn.

MR MacRAE: That's correct.

MR BROAD: It was seeking a very substantial change in density. I think Cardno MBK
figures were in the order of 37 per cent. The figures provided by Darryl Anderson and
Associates I think run out at 37.5 per cent. Is it usual to have such a significant variation
in density from what was anticipated with all the work that you've done before lodging
the DA to the time where you are actually on ground doing the work?

MR MacRAE: [ wouldn't say it's usual but then I wouldn't say that the Salt site itself is a
normal development site either. [ mean, it has a specific requirement under LEP 2000
that requires one more resort room to be delivered than residential block.

MR BROAD: But how does that affect density?

MR MacRAE: That is - well, I will explain. That is a particular control on that
particular site that we've had to deal with from day one and you've got a piece of land
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there that was zoned by council back in 1988 to generate a tourism industry which has
not been able to happen until we came along because of the expertise we have in
delivering resort product.

Now, we were successful in, and have been successful in, achieving the opening of our
first resort and I might add that creating a new tourism driver in a regional area outside
of the Gold Coast, which is already known as the tourism hub, is not easy, but until
somebody did that that land would sit there and nothing would happen with it, it wouldn't
meet the requirements of the Council and State Government's requirements to generate
tourism, so we were fortunate through our experience in creating tourist resorts to be
able to create the first Outrigger Resort which gave us a certain amount of rooms which
gave us a certain amount of land which was the original master plan.

Where if you look at the original master plan there was then to be, I think, four other
possible resorts - smaller resorts - dotted around the project. We were then successful in
securing another major resort operator, a company called Peppers Resorts, and they
were willing to generate another 346 rooms which is their biggest resort in Australia, so
we were successful in doing two of the biggest resorts in Australia on that site which then
left us land free to - about where the other smaller resorts were going to be — to
contemplate a third resort which we are currently doing which then will generate just
under a thousand hotel rooms.

That then allows us under the LEP 2000 to generate more density in residential, i.e., that
the more resort rooms we can generate then the more residential we can generate. It's
all controlled by the resort drivers.

MR BROAD: Isn't a combination of controls though? Is it simply — are you saying that
density is simply a product of how many tourist rooms we can get into this area?

MR MacRAE: No, I'm talking about that site.
MR BROAD: Yes. Sorry, I mean the site not the area.
MR MacRAE: That particular site.

MR BROAD: You say that that's the ultimate driver. So that if you can obtain more
tourist operators or developers who are willing to put a tourist development in that area
you can just run your densities up accordingly because you can always all but match the
tourist development with the residential development. The argument is that you've got to
be one less room or one less person or whatever it might be. And does that stand alone
that the tourist opportunity drives the density?

MR MacRAE: Does it stand alone? It's the major factor on that piece of land. The
other thing that drives it, of course, is market demand, okay, which has been increasing
substantially in the Tweed area over the last three or four years. There's no use
attempting to develop more product if it's not going to sell in the marketplace, if it's not
required by the market, but the control is definitely the resorts. I mean, you need to
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understand the whole intent of that piece of land was to create the tourism industry or
advise - - -

MR BROAD: [t's a combination of tourist and residential.
MR MacRAE: Correct.

MR BROAD: What I'm trying to struggle with is this: whether there is no other
constraint applicable. In other words, effectively, you as the owner and as the developer
can reflect density simply by the amount of tourism that you can attract to that site.

MR MacRAE: No, not at all. That's the starting point.

MR BROAD: Where does it finish?

MR MacRAE: Where is the finish?

MR BROAD: Where does it finish? Where does density finish?

MR MacRAE: Plot ratios, site cover, landscape areas, green space, a whole series of
calculations that come along after that. State Government's policy on density per
hectare. There's a whole set of criteria that then control what that density can be. But
primarily on that site if you don't get the resort rooms developed you don't get the

density.

MR BROAD: So when you put your DA in you put a DA in that reflected your then
opportunity, that reflected what you had been able to achieve with tourist accommodation
provided?

MR MacRAE: What we had achieved in that first resort because we knew that we could
bring Outrigger as the major operator to the site. We speculated on - - -

MR BROAD: That you could get another one in.

MR MacRAE: That we could get the other - some other - operators in there, but at least
Outrigger commercially got us started, got our first international resort up, allowed us to
then be able to deliver roughly half of the land - the residential land - or apartments that
were contemplated in the original master plan. The original master plan did have
medium density, it did have villas and so forth in it. And the risk you take as a developer
is we've got half the project set in terms of the first resort. We know we can deliver that.
We've got the operator. Hopefully we will be able to by that attract another major
operator to do another resort to be able to deliver the rest of the project.

T. 4/3/05 p. 908-911

In Mr MacRae’s perspective, amendment was driven by a combination of need, issues
thrown up in the course of carrying out the development, opportunity, or commercial
reality.
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In order to deal with these aspects, it is necessary to look at some of the history and the
detail of the SALT development.

The SALT proposal is built around the zoning of 2(f) Tourist. The primary objectives of
this zone are:

To encourage tourist development and uses associated with, ancillary to or supportive of
the tourist development, including retailing and service facilities where such facilities are
an integral part of the tourist development and are of a scale appropriate to the needs of
that development.

To ensure that prime sites are developed for the best use and fulfil their economic and
employment generating potential for the area.

The provision of the residential component is provided for in the subsidiary objective, as
follows:

To permit high quality residential development as being integral and supportive of the
primary intent of this zone (tourist oriented development) in terms of design and
management structure and only at a scale which enhances the proposed tourist resort
character.

The site is affected by clause 53 of the LEP, which operated to require:

Portions 194, 301 and 312, Kings Beach, South Kingscliff

Development for the purpose of dwelling houses and a hotel, motel or tourist resort (or
any combination of them)

(1) An application made pursuant to this item must not be granted unless the
consent authority is satisfied that the development, whether or not to be carried out
in stages, will include a hotel, motel or tourist resort as the primary development and
the number of units/rooms in that hotel, motel or tourist resort will at all times exceed
the number of dwelling houses included in the completed development.

(2) If a subdivision is proposed to create an allotment for a dwelling house as part of
the proposed development then such allotment must have a minimum area of
450m2.

There were a number of discrete development applications, pertaining to the
development of the Outrigger Resort, the subdivision and the earthworks that were
determined, by the Council. Additionally, a subsequent application for the Peppers
Resort determined by DIPNR following the adoption of SEPP 71.

Initial concerns were raised within council, that as part of the overall development, the
remediation of some radioactive sands and the extent of onsite sand extraction would
result in the application being classified as “designated development”. The removal of
the remediation proposal and legal advice served to quell these concerns.

Ultimately, despite concerns raised from a number of quarters, the applications were

Tweed Shire Council Public Inquiry Second Report 270




given council’s consent on 23 April 2003.

Since that time the Ray Group has sought a number of amendments to the consents
though applications brought under section 96 of the EP&A Act.

Some of the amendments that were sought, for example, to overcome site conditions
encountered during construction, clearly fell within the ambit of section 96. Others raised
concerns. Amongst these were proposals to substantially increase the density of the
development, outlined earlier in this part, and to increase the size and depth of the
borrow pit.

The latter amendment was to give rise to a borrow pit comprising:

e an area of land affected 2.55 times greater,
e adepth of land disturbed 2.17 times deeper.

Leaving aside the discrete environmental issues that might be associated with this
particular undertaking, not the least of which was its possible affect on groundwater, the
proposal was to increase by over 5.5 times the amount of sand potentially extracted.

A proposal of this kind must be a concern. Council had previously taken barristers’
advice and commenced proceedings in the Land and Environment Court, as it was
concerned that the earlier proposal could constitute an “Extractive Industry” and thereby
prohibited in the zone.

Mr MacRae was asked a number of questions regarding the role that section 96
applications have in developments, his replies give a substantial insight into his
understanding of the utility of the section:

MR BROAD: The topic that I was really leading to is: what role does section 96
modification applications have in developments?

MR MacRAE: From my perspective, an enormous role. If you're doing a dozen
apartments in a three-storey building in Kingscliff, it probably shouldn't play much role
at all. If you're doing a project on the scale of Salt or even at Koala Beach project,
which I also managed, it has an enormous role for things such as finding the
contamination issue at Salt, for instance. What that issue was about, in fact, was that the
contamination that we eventually found deep down in the site was of more volume and
more severe than what was originally anticipated, even with all the enormous amount of
testing that was done. And because that generated more volume of that material we had
to go back and rewrite the remediation action plan and submit it - - -

MR BROAD: That was a site condition problem?

MR MacRAE: 4 site condition problem. Most definitely, you know, you must have
mechanisms to allow - to deal with site conditions. Secondly, in my opinion, is again
something of the scale of a project like Salt - has to be able to accommodate changes and
movements in the marketplace because the market that we deal in changes quite
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constantly. The market we are developing and selling property into right now is quite
different to what it was two, two and a half years ago.

We are back to what we call a normal market now where it's a lot harder to sell. You've
got to work a lot harder for your product and you've got to listen to your clients’

requirements and needs. So when you plan a project originally like Salt three years ago
you're planning it to suit a market that is available for you at that time and requires - - -

MR BROAD: What you perceive the market as being when you - - -

MR MacRAE: A4nd, in fact, what the market demands are. I mean, what you do is you
take a risk that your project will be approved and you go to the market as early as you
can to gauge the reaction of what you believe your product is right and that changes and
moves over time almost on an annual basis. So if you don't have a Section 96 process
available to you on a project the size of Salt or Casuarina Beach or anything of a large
scale that's going to run over quite a period of time, it's more than likely you will find that
project will stall half way through because the buying markets' requirements have
changed. You're still having to develop a product that is now different to what the market
wants.

MR BROAD: 8o is that reflected in changes such as to the ratio between medium
density and residential sites?

MR MacRAE: Yes.

MR BROAD: And what you then, I assume, are doing and saying, "Well, look, there's a
movement that we perceive away from medium density demand." That's measured by
when you've offered them for sale they're not selling but there is a strong residential
demand. ...

MR MacRAE: Yes.

T. 4/3/05 p. 905-906

As will be seen from this extract, Mr MacRae was firmly of the view that section 96 had
a role in accommodating commercial risk. This was confirmed later in his evidence:

PROF DALY: ... Moving on from that, you also mentioned that Section 96 of the EPFA
[sic. EP&A] Act. It is necessary in a big project like this in the sense that the market
shifts and you've got to be able to respond to those market shifts. Effectively what that
means is you use Section 96 as a means of accommodating commercial risk.

MR MacRAE: As I said before that is one point. The other point is does it mean to
accommodate issues that occur on site that you may not have been able to uncover?

PROF DALY: Yes. Butyou do use it as a means of accommodating commercial risk?

MR MacRAE: Yes.
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PROF DALY: Now, as I understand Section 96 and the Act, that wasn't the intention of
Section 96 originally. I'm not saying there shouldn't be some accommodating vehicle for
market shifts, but I don't think that was the intention of Section 96 when it was
promulgated.

MR MacRAE: [I'm not a planner. I can't answer that question. I just know that if you're
in a situation like Salt where if you have to make a change to accommodate a market shift
to see the project not fail or not stop - - -

PROF DALY: Would not the normal change be to lodge another development
application?

MR MacRAE: Well, the Section 96 mechanism is there and as long as it's substantially
the same development then why should you not be able to make some amendments,
especially on a project - let's say - 50 per cent or two-thirds completed where
infrastructure and road system is in.

PROF DALY: What I'm saying it is certainly used for that purpose, but I'm not sure it
was intended to be used for that purpose. It has become a vehicle to assist the

commercial risk.

MR MacRAE: Well, I don't know what it was intended for.

T. 4/3/05 p. 914-915

Mr MacRae was careful to separate a development, such as SALT that would potentially
take a number of years to complete from a smaller “one off” development such as “a
dozen apartments in a three storey building in Kingsclift”.

Earlier in his evidence he had given detailed evidence of the studies, consultation and
due diligence processes undertaken prior to the lodgement of the application.

Mr Ray had previously appeared at the Public Hearings and had indicated the level of
refinement prior to lodging an application, in the following terms:

MR BROAD: ... To what extent have you refined your application before it goes to
consideration by council? Is it - when you lodge a DA, are you really putting in place a
clear view of what the finished product will be?

MR RAY: In the case of a development so complex, yes, you do. And before we
actually lodged a development application in that case, we went through an exhaustive
process of communication not only with the local authority, but also with all of the
relevant government authorities that would have a part to play in the eventual approval
process. And indeed, the community. So that was a process that took, in the case of Salt,
something past 18 months before that development consent was then ready to lodge.

T. 24/2/05 p. 505-506

While Mr Ray and Mr MacRae may have put forward these views, the Ray Group’s
subsequent application to increase the number of lots by almost 50% and the density by
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over 35%, does not reflect this.

Ultimately section 96 was being used as a buffer against commercial risk and to pursue
commercial opportunities, as the section 96 applications and the evidence of Mr MacRae
was to make clear:

MR BROAD: Have you come to figures on what the potential might be of that site?

MR MacRAE: The master plan that we submitted with the Section 96, which was
currently - I subsequently withdrew would be probably — I wouldn't say it's the maximum.
One of the things that we've strived to do on that project is ensure that we've controlled
the floor space ratios and plot ratios and green space throughout the project. That piece
of land could probably generate upwards of, at least, between 1800 and 2000 titles if you
maximised your opportunities under the planning controls, but that has not been our
desire from day one.

You know, we had two and a half times the required amount of green space on that
project. We've not exceeded much more than point eight plot ratio on any of the resort
developments we've done and with a planned medium density, where other projects
throughout Tweed and generally have even gone up to one point one plot ratio, if you
understand what plot ratio is.l But that's a very - much a controlling factor of the density
of a building on a piece of land.

So I haven't done the calculations, but I would speculate that you could probably easily
do probably 1800 and maybe up to 2000 buildings on that site if you could then generate
enough resort rooms to balance it.

MR BROAD: Yes, to give you the leg up?
MR MacRAE: Yes.

MR BROAD: When you withdrew that latest Section 96 application, your consultant
wrote a letter that, in effect, asked council to - sorry, it may be you or your consultant; 1
think it was yourself but effectively requested the council not treat the master plan as
binding; the original master plan as binding. What position does that then leave council
in if it doesn't have some form of binding master plan?

MR MacRAE: Well, this became a very interesting and tricky situation because it was
through conferencing with council and council's solicitors over this Section 96
application that it actually came to light that a master plan in itself is not binding, it has
no statutory approval role. You can't get an approval for a master plan - sorry, unless it
is under 71 for the Minister, which isn't relevant to this site. And hence the inclusion of
the original master plan and the original development approval, whilst we considered it
to be binding was, in fact, not necessarily binding and, therefore - and you probably have
read stacks of letters, I guess, on advice to the council about that.

And, therefore, in this exercise their advice to council was that the master plan shouldn't
be part of this Section 96 approval and that if the Section 96 approval or application was
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to proceed then we should withdraw that master plan, because it doesn't hold any
statutory weight.

MR BROAD: Does it pay you to have a master plan served to invalidate [sic. underlie]
the approval?

MR MacRAE: [I'm not a planner; I'm not a lawyer. I can't answer that question.

MR BROAD: Does it undermine any certainty - - -

MR MacRAE: For us?

MR BROAD: For you and for the - - -

MR MacRAE: Yes. Yes.

MR BROAD: - - - council and for ratepayers?

MR MacRAE: Yes. We would have much preferred to have the master plan approved in
the Section 96, like it was in the original approval, but council had to stick with their -

I'm speculating council would have to stick with their legal advice. And there was a lot
of debate over it.

T. 4/3/05 p. 911-913

In referring to the non-applicability of section 96 to “a dozen apartments in a three storey
building in Kingscliff”’, Mr MacRae may well have been speaking of the Nor Nor East
development.

In July 2002 a development application was lodged for a mixed commercial, retail and
residential development. In the face of substantial community and staff concerns, the
proposal was “amended” to provide for tourist accommodation, in lieu of the previous
residential component.

On 27 March 2003 a public meeting was convened to discuss the amended plans. Set out
below in the council’s file note of the meeting:
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Development Application DA02/1136 - mixed commercial/tourist
accommodation development including 8 units at Lot 2 Sec 4 DP 9453, Lot 3 Sec
4 DP 9453 Vol 2993 Fol 238, No. 34 Marine Parade Kingscliff

A public meeting was held on Thursday 27 March 2003 to discuss the amended plans

with interested residents, the developers and Council staff.

Attendees:  David Broyd — Director Development Services
Stephen Enders — Co-ordinator Development Assessment
Denise O'Brien — Town Planner

Peter Madras — Developer

Darryl Anderson — Consulting Town Planner
John Les- Pacific Projects Group

Paul Brinsmead — Hicksy Lawyers

Tim Neilsen - 55 Greer Street Yeerongailly 0419 644 398
Tim Lucas — 16 Sutherland Street 0418 795 508

Don Willoughby — 24 Sutherland Street 02 6674 1175
Julie Murray — 30 Marine Parade Kingscliff 02 6674 2087
Bruce Murray — 30 Marine Parade Kingscliff 02 6674 208
Bob Murtha — 14 Suiherland Stre=t 02 6674 2482

Karen Shresha — 18 Sutherland Street 02 6674 3848

Rick Paterson — 12 Sutherland Street 02 6674 0094

Mrs E F Whittle — 2/22 Marine Parade (2 6674 2257

7

The amended plans submitted to Council on 26 March 2003, were reviewsd by the
concerned residents at a private meeting held on 26 March 2003. The residents
submitted the attached list of issues. However the submitted plan were inaccurate and

have subsequently been superseded with a revised plan that was tabled
meeting.

at the public

Peter Madras began by presenting the revised application, detailing that the building
had been staggered to represent the slope of the land and that the building had been
reduced to only two levels at Hungerford Lane. Additionally setbacks to Hungerford
Lane were established which lead to the car park which contains 8 car parking spaces.

[FILENOTE]

276




The residents raised the following questions/concemns:

Q:

A
Q:
A:

=R &R

R =R

=2

R e B

What is the coverage of the site?
100%

This application set a precedent with solid wails to Hungerford Lane.
Peter tried to explain that the slope of the land restricts the height and that as

‘you go along Hungerford Lane it is difficult to build any higher as you move

from Hungerford Lane. David explained Draft DCP on height and explained
that Council was in the process of undertaking a line of view plane analysis.

The application is and will appear as a four-storey building

Peter acknowledged that there was one section of the building that was four
storeys in height (for 2m of the building) but that 2 SEPP 1 Objection was
submitted on the basis of the car parking being setback from Hungerford Lane.
David advised that this issued would be assessed on merit

What is the roof type?
It will be concrete or metal but to the rear (Hungerford Lane) the developers
are happy for a condition of consent to ensure the roof will be non-trafficable.

Will the elevator jut above the roof level (a lift overrun)?
No nothing will jut above the roofline

Will the general public be advised of the application?
Yes the application will be advertised in the Tweed Link for a period of two
weeks from Wednesday 2 April 2003 through to Wednesday 16 April 2003.

The natural ground level appears inaccurate.
The natural ground level was depicted on a Council Sewer map from the

1960°s.

Car parking is deficient and the developers have only specified that the units
be for tourist use io avoid the higher parking rate for residential units. Could
a restriction on the title be imposed specifying tourist accommodation only?
Tourist accommodation is permissible and it is only intended for tourist use.
David indicated that legally 2 restriction on title probably isn’t an option but
that issue will be investigated. The consent can limit the use as per the LEP
definition.

Is there enough room for all cars to leave in a forward direction?
Yes in accordance with the AS which is based on 85% of cars.

Ground levels should be verified and should be accompanied by survey levels
If deemed necessary Council will request this.

Why should the residential component get the benefit of commercial setbacks

(zero setbacks).
There is no residential component it is tourist development.

[FILENOTE]
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There is no provision for service vehicles.
Darryl Anderson argues that there is no significant change to the existing
commercial development, which utilises Marine Parade.

=

Southern neighbour concerned with maintaining sight distance into her
driveway if alfresco dining is proposed.
No chairs meant to be shown on plans.

More no parking signs required in Hungerford Lane?
Letter to be sent to Local Traffic Committee.

R r R

Council staff noted that more information might be required on the colour scheme,
loading facility (lack of justification), garbage disposal details, confirmation of works
in road reserve, details of any grease traps propossd which would imply a refreshment
room, thus generating different parking requirements.

Denise O Brien i

Development Assessment Unit
28 March 2003

Tweed Shire Council Public Inquiry Second Report 278



OBJECTIONS TO NOR O NOR EAST DEVELOPMENT

ISSUES.

I

Ground levels inaccurate?. Not survey levels. Previously mis-stated in original
proposal. Doubts exist relating to ability to site building on narrow ledge of land
fronting Hungerford Lane.

Residential set-backs not being observed for rear residential section. R&_mlls in
no view sharing, mrﬂmﬁonnfwbﬁcﬁstasﬁ'mnl-hn?gg'ford_l.me. This
proposal, together with already constructed Marine building will create a
precedent for a continuous multi-storey wall of buildings to be erected for the funll

length of Hungerford Lane behind the commercial zoning

10

11

12

13

14

15

Four storeys in parts. Contravenes three storey limit for zone area. Potential for
four storey construction in storage area behind shop area.

Is ground floor accurate for carrent proposal? Lift location not aligned.
Access for servicing shops not available- deliveries, waste removal etc.
Car parking proposed at rate of one space per unit, on basis of tourist use.
This rate is inadeguate having regard to large size of each unit and pre-existing
deficiencies for public car parking in Kingscliff CBD.
All car parks cannot be entered and exited in a forward direction.
Car washing bay not provided.
Building will be substantially higher than other adjacent newer buildings.
ﬁ“lll this amended proposal be re-notified and re-advertised? When?
Inadequacy of two days notice of this meeting. Some owners unable to attend.

First floor and second floor plans seem to be identical Elevations show second
floor set further back.

Top floor pergolas / roofs increase building heights un-necessarily.

Two storey proposal will severely impact on views currently enjoyed from many
existing premises in Sutherland St. / Hungerford Lane.

Proposal deficient in Jandscaping? Proposals 'mmlvi:_lg trees on roof appear
impractical and exacerbate impacts on public and private views.

While the proponent asserted that nothing would be above the roofline, this was not to be
the case.

On 18 June 2003 the council determined the application by granting consent. Less than
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12 weeks later, the proponent lodged a section 96 application seeking:

We request council that to amend condition 2, to allow a maximum height of 1.6m to
allow for the possibility of kitchen exhaust facilities as required under the Building Code
of Australia. In addition we would ask that the condition be widened to include the
provision of any and all statutory required items such as vent pipes and any other roof
penetrations, etc.

Of course the matter of lift over run had already been dealt with at the approval stage,
with the conditions acknowledging that there would be a lift overrun:

2.

The overall height of the building shall not exceed RL 18.4 metres (excluding any
lift over run which shall be no greater than 1.5m above this nominated height).

On completion of the building documentation from a surveyor shall be provided

to ensure compliance with this condition.

The overall height of the building had been a concern. The condition in the report to

council sought to limit the height of the building to RL 17.7 metres, with a lift over run

allowance of 1.5 metres. This view had been supported in the following terms:

The revised development presents a two-storey elevation to Hungerford Lane setback
4m from the rear boundary and a three-storey elevation to Marine Parade. However, due
to the slope of the land, the second storey (from Hungerford Lane) will appear as a
fourth storey when the site is viewed from the foreshore recreational area across the
road. It should also be noted that the application does form four storeys for a length of 7
metres in the centre of the land. The applicant has subsequently lodged a SEPP 1
application, which is addressed further below, however for the purposes of ensuring
compliance with the objectives of the zone this element of the development (subject to
conditions of consent restricting the overall height of the building to be consistent with
recently approved developments) is not contrary to the nature or scale of other
development in the locality.

The rear elevation has a total height of 6.4m when viewed from Hungerford Lane (RL
18.9). This is higher than the recently approved “Marine™ Development to the west at
No. 36 Marine Parade which has a maximum RL of 17.6m in height, however, due to
the slope of the land the difference in height will seem greater. Despite the revised
drawing reducing the proposed development from a three-storey development to a two-
storey elevation to Hungerford Lane there is scope to further reduce this height by
reducing the imternal ceiling height of each of the accommodation levels. The proposed
development incorporates a 3m floor to ceiling height for each tourist accommodation
level. This is considered excessive given the obvious issue of view loss for
neighbouring properties and can be reduced to 2.7 metres for the first and second level

from marine parade and be reduced to as low as 2.4 metres for the second level to
Hungerford Lane. This would reduce the overall height of the building by 1.2 metres
and would result in a maximum RL of 17.7m, which is just 100mm higher than the
recently approved marine development. This is considered to be more consistent with
the surrounding development and a far greater outcome for adjoining residents. A
condition of consent reflecting this is recommended.

Tweed Shire Council Public Inquiry Second Report

280




The provision for the lift over run had been a mistake, which the council was keen to
remedy. Now it was faced with an application to modify the consent to permit kitchen
exhaust facilities ancillary to a ground floor use that was not nominated, not approved
and which had not even been the subject of a development application.

Additionally, the proponent had sought to modify the design, which it suggested were:

“largely internalised and insignificant changes in the impacts under the planning
guidelines”.

The report to council’s meeting of 5 November 2003 did not share this view, questioning

whether they were so significant that they did not fall within the scope of section 96.

TWEED SHIRE COUNCIL MEETING HELD WEDNESDAY 5 NovEMsER 2003

CONSIDERATIONS UNDER SECTION 79C OF THE ENVIRONMENTAL PLANNING
AND ASSESSMENT ACT 1979:

596 of the Act specifies that on application being made by the applicant a consent
authority can modify the development consent only if it is satisfied that the proposed
modified development is substantially the same as the approved development and that
all relevant consultations and submissions have been undertaken.

Having regard for these criteria the variations are assessed as follows:

Variation 1 - Amendment to the submitted drawings

The applicant has lodged amended drawings SK01 Revision B - SKO7 Revision B
which detail design changes which are largely internalised and insignificant

changes in the impacts under the planning guidelines. The design changes are
mainly internal and have increased the facilities for the tourist to reinforce th

identity as a tourist destination.

The amended plans makes several substantial changes to the originally approved plans,
these are recognised to be:

. A revised ground floor plan which shows one single open fioor plan compared
to the approved smaller three commercial tenancies originally approved:

*  Arevised ground floor plan with a new entry point for the tourist component;
New Balcony configurations to Units 101 & 102;

. New internal configurations to Units 101 & 102 & 103 incorporating new .

laundry facilities, formalised third bedrooms and the intreduction of void area
to provide light into the bedrooms;

. The incorporation of a new gymnasium, theatre, sauna at the first floor level
currently labelled as void area;

New balcony configurations fo Units 201 & 202 & 203;

. New internal configurations to Units 201 & 202 & 203, incorporating new
laundry facilities, formalised third bedrooms and the intreduction to void areas
above,;

+  The internal configuration changes to the second level necessilate a stairwell
being pushed back info the car parking area which reduces the size of car
parking space No. 6;
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e The amended plans indicate future access 1o the neighbouring 30 Marine
Parade via car parking spaces 7 & §;

*  New internal configurations to Units 301 & 302, incorporating new laundry
facilities a new stair well, and the reconfiguration of balconies facing
Hungerford Lane;

*  The amended sections and elevations are now also indicating a lift over run to
a maximum height of RL 19.9m and additional roof penetrations for car
exhaust ventilations and additional service pipes beyond the nominated
allowable height of RL 18.4m.

THIS IS PAGE NO 238 OF THE MINUTES OF THE MEETING OF TWEED SHIRE COUNCIL HELD
WEDNESDAY § NOVEMEER 2003 :

CHAIRMAN

TWEED SHIRE COUNCIL MEETING HELD WeDNESDAY § NoveEmBER 2003

Whilst some of the internal re-configurations are of little significance there are other
elements that if supported would change the nature of the development to question
whether it was substantially the same development pursuant to S96 of the Environmenital
Planning & Assessment Act 1979,

The ground floor plan was originally approved with three separate retsillcommercial
tenancies (not restaurant or café). The amended plans show this area as a large open
floor area, which could potentially attract a completely different type of business than that
originally endorsed in a three-shop layout. Furthermore the submitted amended plans do
not provide the final proposed layout and leaves uncertainty to the number and nature of
commercial/retail development proposed. Additionally, the S84 contributions have been
calculated on the basis of three tenancies. Any change to the original layout is not
supported and would change the nature of the original approval.

The incorporation of a new gymnasium, theatre, and sauna at the first floor level

_(currently labelled as void area) whilst in concept actually endorses the concept of the
premises as tourist accommodation further reduces the space available for services such
‘as mechanical ventilation as originally specified by the applicant. if this void area was to
be removed or reduced in size the enly remaining space for services would be on the
roof plane of the highest most point of the building, which is the most visually prominent
and the location which would cause the most disruption to the amenity of the adjoining
neighbours through view loss, unpleasant outlook, smell of exhaust fumes, smell of
kitchen fumes etc. Therefore any change in layout is not supported without the guarantee
that all services in relation to the lift, mechanical services, kitchen exhaust, car exhaust
etc are adequately catered for away from the upper most level of the roof and below the
maximum nominaied height of RL 18.4m

‘The re-configuration to the second floor plan pushes a stairwell into the nominated
“parking space (No. 6) which reduces the size of this space from 3.5 x 7.2m to as low as
2.4 x 5.2 which is inadequate. Furthermore, spaces No. 7 and No. 8 are marked for
future disruption through the introduction of access to 30 Marine Parade via the subject
site as recommended by the Council imposed Condition No. 99 i. It should be noted that
Council's Development Control Plan No. 2 - Onsite Car Parking specifies that car parking
for residential type use (including tourist uses) must be provided for onsite, which is why
the absolute minimum number of spaces on site is 8. If space No. 6 is disrupted for the
proposed stairwell and spaces 7 and 8 are removed to provide for through access this
development will not meet the minimum requirements as required by Council Policy.
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The original application specifically omitted any form of lift over-run. The applicant
provided at public meetings that there would be no lift over run and that there would be
nothing jutting above the nominated roof height. Whilst condition 2 made reference 1o a
lift overrun not exceeding 1.5 metres above the maximum nominated height, the
approved plans did not need a lift over-run and were to rely on an alternative lift design
and type, which did not need a lift over-run. The reference to 1.5 metres was made in
error from a standard condition and therefore, as the applicant is seeking the introduction
of a lift over run Council can refuse that part of the Section 96 by not endorsing the
amended plans and by deleting reference to a lift over run as part of condition No. 2.

THIS IS PAGE NO 239 OF THE MINUTES OF THE MEETING OF TWEED SHIRE COUNCIL HELD
WEDNESDAY 5§ NOVEMEER 2003

CHAIRMAN

TWEED SHIRE COUNCIL MEETING HELD WeDNESDAY § NOVEMEER 2003

As demonstrated above, the proposed amendments to the configuration of the building
whilst presented as minor, are actually significant and could potentially result in a
building not substantially the same as that originally approved. The minor internal
alterations to the unit configurations could be supported, however, they cannot be
endorsed via the submitted amended plans given the number of alterations that are not
supported.

- Subsequently it is recommended that the amended plans be refused and that no change
is made to Council's originally imposed condition No. 1.

Variation 2 - Provision for roof penetrations beyond the max roof height

The applicant has requested an amendment to Condition 2 to allow a maximum
height of 1.6m to allow for the possibility of kitchen exhaust facilities as required
under the Building Code of Australia. In addition the applicant has asked that the

condition be widened to inciude the provision of any and all statutory required .

flems such as vent pipes and any other roof penetrations etc.

However, subsequent correspondence from the applicant has indicated that they
no longer request an amendment to the actual height stipulated- within this
condition but rather just incorporate the provision of any and all statutory required
ftems such as vent pipes and any other roof penetrations etc.

This effectively requires an amendment to condition 2 of the consent, which currently
reads as follows:

2. The overall height of the building shall not exceed RL 18.4 metres (excluding

any lift over run which shall be no greater than 1.5m above this nominate

height). On completion of the building documentation from a surveyor shall be ~

provided to ensure compliance with this condition.

This request is contrary to the applicant’s original comments staling that nothing would
extend above the nominated roof height. The nominated void area was intended to
provide space for mechanical plant equipment and any associated services.
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The applicant adamantly provided at public meetings that there would be no lift over run
and that there would be nothing jutting above the nominated roof height. Now whilst
condition 2 made reference to a lift overrun not exceeding 1.5 metres above the
maximum nominated height, the approved plans did not need a lift over-run and were to
rely on an aiternative lift design and type. The reference to 1.5 metres was made in error
from a standard condition and therefore, as the applicant is seeking the introduction of a
lift over run Council can refuse that part of the Section 96 by not endorsing the amended
plans and by deleting reference 1o the additional 1.5m and the mention of a lift over run
as part of condition No. 2. Furthermore, Council should not be endorsing additional
services to be utilising the roof space when the applicant has previously provided the
void area for such services.

THIS IS PAGE NO 240 OF THE MINUTES OF THE MEETING OF TWEED SHIRE COUNCIL HELD
WEDNESDAY 5 NOVEMBER 2003

CHAIRMAN

TWEED SHIRE COUNCIL MEETING HELD Wernesoay 5 Noveneer 2003

Therefore, it is recommended that Condition 2 of the consent, shall be amended 1o
delete all references to a lift over run and delete reference to an additional 1.5m in
height, and subsequently read as follows;

2.  The overall height of the building shall not exceed RL 18.4 metres. On
completion of the building documentation from a surveyor shall be provided to
ensure compliance with this condition.

Unperturbed, the majority councillors combined to approve the amendments on 19
November 2003.

It is difficult to believe that the suspicions of Mr Wylie are baseless. In both the SALT
and the Nor Nor East matters, substantial amendments to the consents were made within
a matter of weeks after the consent. In the case of Nor Nor East it took 12 weeks, for
SALT it was 9 weeks.

Mr MacRae was at pains to portray the amendment as being driven by a need to obtain
another supplier:

MR BROAD: And what you then, I assume, are doing and saying, "Well, look, there's a
movement that we perceive away from medium density demand." That's measured by
when you've offered them for sale they're not selling but there is a strong residential
demand. The obvious question is this: when you went on the site at Salt, there was a
substantial change to the borrow pit - - -

MR MacRAE: Yes.

MR BROAD: - - - that was used. It went to a volume of approximately five and a half
times its original anticipated volume. It went from, I think - I will give you the figures -
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Jjust bear with me a minute and I will get those figures for you - it went from an area of
4.5 hectares by three metres deep to an area of 11.5 hectares by 6.5 metres deep. Now,
in my school boy maths I calculated that at about five and a half times the volume. Given
that that was only two months after the DA had been approved what circumstances led to
such a significant change that were not anticipated when the DA was being dealt with by
Council?

MR MacRAE: Okay. You're focussing on only one point about that volume. Firstly, I'd
like to clarify that the original development application that was lodged there was three
concurrent applications lodged which was the sub-division - master sub-division -
application, the application for the Outrigger Resort and the application to hydraulically
transport 700,000 cubic metres of sand to the site. That volume of transportation of sand
to the site has not changed.

MR BROAD: No, no. We're not talking about that.

MR MacRAE: Okay. The methodology of how the 700,000 cubic metres of sand was to
be used on site is what has changed because originally we were going to use a small area
of borrow pit to do one small stage of the site whilst we were commencing the
importation of the hydraulically pumped sand. Two things happened that changed that
dramatically, one is that the contract that we had supposedly in place to do that work did
not proceed.

MR BROAD: You had to go to a different supplier, I'm aware of that.

MR MacRAE: And it was a different supplier on it. The different supplier was a
different source. It's quite a tricky process to pump sand eight kilometres across land to
a site like this so it's not just another source it's a whole different pumper out and so
forth. And, secondly, one of the impacts of the actual development approval, which was
not given by Council, it came through from DIPNR, was they brought a new policy in
during the DA approval process that required, what they call, nil effect on the fresh water
aquifer underneath the site. Right through that whole area there's a fresh water aquifer
that sits in underneath there.

The sand that was going to be pumped originally was to come from the Tweed River. It
was going to be delivered with salt water. The determination by DIPNR late in the stage
of the approval process determined that we couldn't deliver it with salt water because salt
was deemed to be a contaminant of the aquifer even though the Pacific Ocean is on one
side and the Cudgen Creek is on the other and they're salt water. It was a new policy and
they wouldn't - they simply would not bend.

So we had to find another source that can deliver the sand with fresh water which we
then went through about another 12 months or 10 months process with another supplier
which failed, unfortunately, because they decided that they had a better market for their
sand than to sell it to us and eventually now we have that final approval and we are
delivering that sand as we speak from another source with fresh water. So there is those
two impacts, there was a commercial problem we had with our initial supplier, and,
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secondly, even if we'd resolved that with them there was a really tricky engineering
problem to solve which was not affecting the fresh water aquifer.

MR BROAD: My question. My question is - - -
MR MacRAE: Now, that changed the earthworks process on site.

MR BROAD: [ understand there was a change to the process on the site. My question is
why was that process changed within two months of the DA? Why hadn't it been
highlighted either during the period that the DA was being considered? Is it something
that suddenly arose within two months?

MR MacRAE: We only knew about the condition from DIPNR right at the end of the DA
process. Literally - oh, look, I couldn't give you dates, but within the last few weeks of
the final determination of the DA and when the DA was approved then we went back to
our original supplier. Okay. He wouldn't abide by the deal we had in place originally so
that's why it changed so dramatically.

MR BROAD: So as a matter of urgency.

MR MacRAE: Yes. It was a matter of urgency. We had an earthworks management
plan in place that required only a small borrow pit to start the works on the basis that the
hydraulic placement of sand was going to come along fairly quickly afterwards so we had
to revise that to be able to continue with the project, and, basically, deliver, say, three
quarters of the land by using the bigger borrow pit whilst we sourced another sand
supply, okay, which is now, as I said, been resolved, worked out, and that sand is being
pumped into that hole today with fresh water so there's a double impact and they both
happened almost at the same time, i.e., commercial terms and also the impact of DIPNRs
requirements.

T. 4/3/05 p. 906-908

Mr MacRae’s evidence ignores the content of both the application, the engineer’s
statement and drawings that accompanied it, and relevantly:

The temporary borrow pit on Stage 7 was to be 3 m deep and approximately 4.5 ha in area based on the
quantity required to establish the Outrigger Hotel platform, such that that project could commence promptly.

Following further review of the projects critical path analysis and in view of the lead time required to establish
the sand pumping pipeline (up to 6 months) it is now proposed to expand the “temporary

borrow pits” within Stage 7 and Stage 2 to yield a volume of approximately 450,000 m® from an area of
approximately 11.5 ha to a depth of approximately 6.5 m. This approach will enable Stages 1 and 2

(and the Outrigger site) to be filled promptly such that civil works can proceed concurrently and without
completion to finished surface levels can be carried out as filling is placed, thus reducing the cost and
implication of revegetation work. More importantly, the revised strategy will;

- Remove the sand pumping process off the critical path of the first half/phase of the project;
- Ensure that the first phase of the project is not delayed because of failures in the pumping system

(i.e. down time, blockages etc) and this benefits the community by completing the major
subdivisional works 3 to 4 months earlier;
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Allows a far better control of the tail water as the slurry will be contained in 2 pits/locations (eg. The
sand delivery will only be over say 20% of the site and not say 50% of the site as currently
approved) and hence a more controlled system will arise for the protection of the aquifer;

Substantially reduces the amount of double handling of the wet sand as it will now simply be placed
directly into the borrow pits, after separation beside the pits. This again assists with control over the
protection of the aquifer.

4.0

In May 2003, Mr Steve Macrae (Ray Group Pty Ltd) and Mr Robbie Marshall (Cardno MBK)
discussed the revised earthworks program with Mr Raymond Musgrave and Mr Gary Smith of
Tweed Shire Council. It was agreed at that meeting that the revised method has merit and that
the consent could be modified to facilitate the revised proposal.

Subsequently, on the 19 June 2003, Mr Gary Smith advised that the proposal arguably comes
within the scope of Section 96(1A) of the Act (minor environmental impact) in which case
advertising and notification is not required.

CONSULTATIONS

The Earthworks Management Plan (Revision C dated 10 April 2003) as approved by Tweed
Shire Council covers the handling of the substantial amount of material to be undertaken on site,
the hydraulic importation of sand from an off-site source and the placement thereof on site,
identifying and preventative management of all adverse environmental impacts that may be
caused by moving large quantities of material and corrective actions to ensure compliance to the
Environmental Management Plan.

Subsequent to the approval of the above mentioned management plan, the scope of works with
regard to the on site borrow to fill changed to the extent that significantly larger borrow pits than
were originally envisaged will be created on site to be later backfilled with hydraulically imported
sand. Due to these changes the handling of material on site during the two of the six stages
differs from that contained in the approved Earthworks Management Plan.

This addendum to the approved Earthworks Management Plan serves to identify the revised
material handling requirements, the possible environmental impact associated with large and
deep borrow pits and the management of these variables within the parameters set in the
approved Earthworks Management Plan.

SALT DEVELOPMENTS PTY. LTD. o
Lardno  fcomaeroup Py.Lm. I —
o MBK I SALT-SOUTH KINGSCLIFF [ .
BT o 7083/1/8-FIG0O7 B

It is clear that as early as May 2003 the proponent had been discussing amendments to
the consent and it is likely that the proponent’s engineers had already drawn up the
proposals some two months before consent was granted.

While Mr Wylie appears to have directed his concerns towards the role taken by
proponents it is appropriate to consider the role of the councillors and staff regarding
amendments.

Issues to do with amendments also arose with the Penny Ridge Resort. Dr and Mrs
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Wright listed major changes to the Penny Ridge Resort, which adjoins their property:

We will briefly list some of the major changes:-

a/. Forty-seat restaurant becomes one hundred and forty seat restaurant and conf:
centre, (Sunday Mail 08/08/04 — ltem 4). Frenee

b/. Private Golf Course for use of resident guests become Public Golf Co i
Shop and Buggy Shed. o e e

¢/. Units, which were originally designated as tourist accommodatio presen
advertised for sale, ($265,000.00), on public notice boards. nEE v

It is pur opinion that the, “winerv™ Development was a devious way of achievi

: V. 3 eving a
housing development, (see Sunday Mail article 08/08/04 — Item 4), ie the subjcctgﬂf
Penny Brothers first application to Council.

Submission 271

While these changes did not simply arise from amendments made to the original consent,
council’s file is littered with applications to amend the various approvals that were given.

Councillor Boyd was moved to write (submission 360):
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Dear Commissioner,
Tweed Shire Council Commission of Inquiry

This development at Carool appears to have lived a charmed life,
because of what seems to be protective consideration being given
by one or more Councillors.

Local people who have suffered adverse impacts from this project
are too frightened to take action against the owner because they"

fear retribution.

| feel this development from its commencement to the present time
should be closely examined and investigations undertaken to
ascertain whether there is in fact some connection with a
Councillor or Councillors.

Yours faithfully,

All this, despite what appears to have been a flagrant disregard for council’s planning
processes, as evinced in the staff reports attached to the submission (submission 360).

In this instance, as suggested by Councillor Boyd, the proponent found support in the
majority councillors, with an apparent disregard for both the concerns raised by staff, and
a significant history of illegal works and non compliance with consent conditions.

Mr Penny, the proponent, provided a written submission to the Inquiry promoting the
councillors and attacking staff.

The value that might otherwise have attached to this submission was promptly dismissed
when Mr Penny gave evidence at the Inquiry. His evidence only gave support to the view

expressed by Councillor Boyd; the applications had led a charmed life.

The Nor Nor East development is another development perceived by many residents to
have obtained favourable treatment by the majority councillors.

The Kingscliff Ratepayers and Progress Association wrote:
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Entry/exit into NorNor East is a great example. The developers (Resort Corp) have
DA approval to build and entry/exit into their carpark at the rear of their site (32-34
Marine Parade) on Hungerford Lane which is a one-way lane. The size of the

approved driveway will allow cars to have defined entry/exits that will improve use

and safety.

This 6 metre (approx.) access has been built as a 4 metre access. The developer is
secking approval for this non-adherance to the DA approval. The developer is, among
other things, arguing for approval due to the sloping terrain. The slope of the lane has

not altered.

The effect of a narrower driveway will further compound the problems for the other

users in the lane.

KRPA and the community believe that the developer is hoping for a “well, its already
there: and would cost a lot of money & time to replace it; and it shouldn’t matter too

much” argument from the pro-development councillors.

KRPA believes the construction should be removed and that approved 6 metre
driveway be constructed in its place in accordance with the DA approval.

Submission 282

If Resort Corporation had undertaken the works in accordance with the approved plans,

the amendment would not have been necessary.

Further problems arose with the SALT development. At the time Mr Webster SC gave
his advice on the proposal to extract fill on the SALT site, the Ray Group’s consultants

were advising that:

“Approximately 100,000 m’ of cut and fill is proposed on site” (Letter Darryl

Anderson Consulting 21/11/02).

The summary of proposed earthworks volumes attached to the Cardno MBK report
forming part of the modification discussed earlier in this part contains the following

reconciliation of the cut:

RECONCILIATION OF CUT

Cut Area Total Volume
B1 200,000
B2 180,000
B3 59,000
S5 68,000
1A3 27,000
S-W Contaminated 139,000
S-W Clean 5,000
TOTAL CUT FROM SITE 678,000
DREDGE 772,000
TOTAL INCLUDING DREDGING 1,450,000

On any view, this change from 100,000 m> to 678,000 m, an almost seven fold increase,

should have thrown up concerns.

If there were concerns, they were certainly not evidence in Mr Musgrave’s report:
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INTER-DIVISTONAL MEMO

This document is

TO : Coordinator Development Assessment

FROM : /Coordiffator Devi
SUBJECT : SALT Development - Section 96 application for bulk
earthworks
FILE : DAD2/1422
DATE : 15 August 2003
: [L12R0103.DOC]

Background

:'The applicants have submitted a 596 application to modify the Earthwerks Managemeni Plan associated
with the bulk earthworks for the SALT development at South Kingschff.

on Figures No. 094 (m-uz Somd 1 {21)-6-03) m T2 ill for the residential allotments located in
the northemn half of the development. In the onginal proposal the applicant intended to fill this area using
dredged sand.

The applicants then propose to backfill borrow pits B1, B2 and B3 using dredged sand.

It is understood that the primary reason for increasing borrow pits B1, B2 and B3 is to bring forward the
construction time for the residential z2llotments located in the northern half of the sits. The applicants
advise that it is likely to take 6 to 8 months for the construction of the dredge pipeline. Filling from
borrow pits B1, B2 and B3 can occur as soon as approval is granied.

- The Proposal

As shown on Figure No. 09, revision B the applicants propose to haul 100,000m’ of sand from borrow pit
B1 to fill stages 1A1 and A2 and 160 000!:?? from borrow pit B2. The excavation from borrow pit Bl
will necessitate the crossing of the deviation road. The applicants expect the excavation of B1 to be
completed within 15 working days with a truck crossmg the road every 51 seconds. The applicants
advise that the net impact on traffic flow will be a requirement for two(2) cars to que each time a truck
Crosses.

Comment

It is considered that the method used by the applicant to determine the que length is incorrect.
Fortunately, the car que length of two(2) cars which the applicants have determined is correct.

The proposal has several ‘au:tvantages and several disadvantages from a public interest perspective.
Advantages

« Improves the management of the dredge conveyance water since the dredged sand will be
confined to pits B1, B2 and B3.
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s [mproves the management of the potential impacts associated with acid sulfate soils and water
pollution.

Disadvantages
» Potentially increases the generation of dust along the haul route.
« [mpacts on the traffic flow of Casuarina Way at the haul route crossing point.
s Potential impacts to the ground water system.

On balance, it is considered that the 596 application should be supported however appropriate conditions
of consent should be imposed.

Proposed Condition
The following condition should be included on the modified consent;

Prior to the commencement of works the applicant shall submit to Council a Traffic Management Plan
addressing the following issues;

. 1. Road signage in accordance with the RTA — Traffic Control at Work Sites.

2. Identifies when the Traffic Controllers will siop vehicles iravelling on the deviation road before
the haul trucks approach. As a minimum this should oceur 10 seconds before the houl truck
reaches the road pavement.

3. The plarn should clearly identify that no hanlage shall occur without accredited fraffic
controllers regulating traffic flow on the deviation road.

4. The plan shall require the stoppage of the haulage irucks if six vehicles dre qued at any one
time. Once the que has refurned to two({2} vehicles the haulage trucks may continue.

5. The plan shall require the installation of itwo temporary signs advising motorists fo expect
delays between nominated dates and times. The sign shall be insialled one(1) week prior to the
commencement of works and shall be erected on Dianella Drive and on the northern approach
to the bridge over Cudgen Creek. All writing on the signs shall be a minimum of 100mm in size.

Recommendation

~—"That the s96 application to modify the bulk carthworks program be approved subject to the inclusion of
the above condition of consent.

Mr McGavin, who prepared the report to council, was similarly, unconcerned, drawing
from the application and reporting:

(a) (i) The provisions of any environmental planning instrument

Tweed Local Environmental Plan 2000

The proposal is permissible with consent. The amendment does not alter the
statutory assessment or requirements that were considered by Council during
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(b)

()

the assessment of the subdivision approval. The issues raised by the Tweed
LEP, the North Coast REP and relevant SEPP’s are not altered by the
amended application.

The likely impacts of the development and the environmental impacts on
both the natural and built environments and social and economic impacts in
the locality

The impacts of the altered earthworks procedure are substantially the same as the
approved procedure.

Acid sulphate soil, groundwater, dust, and revegetation will all continue to be
managed and monitored. The development consent contains conditions covering
these issues.

Any submissions made in accordance with the Act or Regulations

The application was referred to the Department of Infrastructure Planning and
Natural (DIPNR) Resources, NSW Fisheries, and the Environment Protection
Authority. No objections are raised by any of the Government Agencies.

It should be noted that DIPNR initially raised significant issues regarding the
amendments however a meeting was held between the proponents, their
consultants, Council’s Officer, Councillor James and DIPNR Officers and the
matters were resolved.

The issues primarily related to the consistency of the amended plans with the
approved plans.

The application was notified in accordance with Council’s Policy on two
occasions. The altered haulage/traffic arrangements were not originally proposed
accordingly these amendments weer subsequently notified.

Four submissions were received. Two of the submissions are from the same
individual The second of these submissions is a response to the applicants
response to the first submission.

The submission from the Kingscliff and Tweed Coast Business Association
supports the proposal.

The issues raised in the submissions mainly related to consistency of the amended
plans with the approved plans in the vicinity of Cudgen Creek. The

abovementioned meeting resolved these issues.

Other issues raised in the submission relate to the impact of the borrow pits on
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Cudgen Creek, management of tailwater, and acid sulfate soil. All of these issues
have been dealt with comprehensively in the assessment of the original
application and the development consent conditions. Management of these issues
is not altered by the proposed amendment other than some improvement to the
control of tailwater.

(e) Public interest

It is considered that an improved construction method and shortened construction
time is beneficial and is in the public interest.

Importantly, he raised no question regarding the advice that had been given by Mr
Webster SC nor did he raise any concerns whether the application could be dealt with
under section 96.

These issues were raised with Mr McGavin during the Public Hearings. He provided the
following responses:

MR BROAD: Can I lead off with a couple of questions? Do I take it that somewhere
shortly after you arrived at the council you became involved in the development
application for the Salt development?

MR McGAVIN: That's correct.

MR BROAD: That had been dealt with in about April that year.

MR McGAVIN: Thereabouts, yes.

MR BROAD: And in about June Council was called upon to consider an application
under section 96 - - -

MR McGAVIN: Yes.

MR BROAD: - - - of the Environmental Planning Assessment Act. Were you involved
in that process?

MR McGAVIN: Yes.

MR BROAD: Now, in dealing with that process did you have regard to the history of
the file in respect of the Salt development?

MR McGAVIN: Yes.

MR BROAD: [t was an application which sought to change the area of the sand borrow
pit and also its depth. Do you recall that application?

MR McGAVIN: [do; that's correct.
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MR BROAD: [ think, ultimately, the application was approved by Council.
MR McGAVIN: Yes, it was.

MR BROAD: In the course of looking at that matter did you have regard to the advice
given to the Council by Mr Webster, a barrister of Sydney?

MR McGAVIN: [ can't recall specifically.

MR BROAD: Mr Webster had given the council some advice which suggested that the
initial proposals associated with the Salt development may involved designated
development.

MR McGAVIN: Okay.
MR BROAD: Do you recall seeing that advice?

MR McGAVIN: [ remember the debate about whether the Salt development had a
designated development component or it could be classified as designated development.

MR BROAD: There were two components in the argument from Mr Webster: one is the
re-mediation of the former sand mining tailing was done, and the other related to the
amount of sand which was to be excavated on site and used elsewhere. Did you have any
regard - - -

MR McGAVIN: [ knew that at the time there was similar cases going about whether a
designated development - if a component of an application is designated development or
part of the application may trigger designated development, that it didn't necessarily
mean that the whole application became designated development. So if it was only a
component of a larger proposal, then it didn't necessarily trigger designated development
provisions for the whole development.

MR BROAD: Did you consider whether the increase in the area of the depth - and 1
think you will find it's probably about five and a half times the volume of sand that was
previously proposed to be taken from that borrow pit - would potentially trigger
designated development?

MR McGAVIN: Yes, there's a lot to consider when you're looking at a section 96
application.

MR BROAD: My question is a factual question, not whether - the matters you have to
consider. The factual question is whether you did consider it.

MR McGAVIN: [ would have considered that, along with whether it required a fresh
application as well.

MR BROAD: Do you recall whether you reported to Council on that?
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MR McGAVIN: No, I don't think I reported to Council on that specific matter.

MR BROAD: Section 96 gives a power to a council to modify a consent - or to a
consent authority to modify a consent in certain somewhat limited circumstances. Have
you been called upon to consider the extent to which those circumstances apply?

MR McGAVIN: Yes.
MR BROAD: On a number of occasions?

MR McGAVIN: Yes, the threshold test of whether it's substantially the same
development.

MR BROAD: And in considering, say, a significant increase in something like a borrow
pit, what sort of tests do you apply?

MR McGAVIN: [ think there's probably two that you look at initially. It's the
quantitative assessment: the numbers, the amount and those types of things, and also the
qualitative assessment as well: what is the nature of the change and what's the outcome
of those changes, how would that development be changed in a character-type - looking
at its character in relation to the changes.

T. 3/3/05 p. 841-843

The report to council is, at best, superficial; it suggests an entirely inadequate
consideration of the amendment.

Mr Musgrave, another staff member, also similarly gave evidence during the Public
Hearings. Mr Musgrave was asked questions regarding his role in the SALT application
and whether there were, from his perspective, concern regarding the borrow pits from
which the on-site fill material would be taken. He gave the following evidence:

MR BROAD: Excavation of the site, the borrow pits?

MR MUSGRAVE: The borrow pits, yes, they were - we were concerned about the
impact on the ground water table from an engineering point of view but after discussions
with ..... in those days, or was it DIPNR — I can't remember - the Department that is
involved with water resources, they assured us at the end of it that they were comfortable
with intercepting the water table.

MR BROAD: So you relied on their expertise?
MR MUSGRAVE: [In relation to borrow pit, yes.
MR BROAD: Yes. Subsequently, there was a section 96 application in respect of Salt.

That came two months after the approval was granted. That 96 application substantially
changed the proposal in respect of the excavation of sand on site?
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MR MUSGRAVE: [t was some time ago and I think there's probably been 40 or 50
section 96 applications but I do recall that - and I can remember being rather smug
about the fact that there was a 96 application coming in so soon after we'd just spent
many hundreds of hours processing the application and a very short period after that a
96 application came in and we pretty much had to go back and reassess the proposal
because I think it was significant. They were talking about those large borrow pits.

MR BROAD: They were talking about piping in sand from a different source. I think it
was the bolster source.

MR MUSGRAVE: Yes, there were two or three pits, I think, they tried on various
occasions.

MR BROAD: And that was a hydraulic delivery?

MR MUSGRAVE: That was hydraulic, yes.

MR BROAD: [t also provided for a very large expansion of the borrow pit.

MR MUSGRAVE: Yes.

MR BROAD: [t went from 4.5 hectares to 11.5 hectares from my recollection.

MR MUSGRAVE: Yes.

MR BROAD: And it also went from three metres depth to 6.5 metres deep.

MR MUSGRAVE: Yes.

MR BROAD: Did the additional depth compound the ground water concerns?

MR MUSGRAVE: Again, it wasn't something that I necessarily concerned myself with
too much because I relied on the advice from the Department of Water Resources, the
experts in that area. From an engineering point of view, it didn't really matter. It didn't
really matter providing the sides of the borrow pit were stable and providing people
couldn't get access to it and providing the pit was filled up which they are subsequently
doing now by hydraulic placement in the correct manner.

MR BROAD: You simply relied on the DEC, did you?

MR MUSGRAVE: When it came to water resources, yes, intercepting of the water
table.

MR BROAD: So, your view is that that really didn't throw up any more great issues?
MR MUSGRAVE: Not for myself, no. I mean, I - - -

MR BROAD: Was it fair to say the proposed change relates to the time schedule?
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MR MUSGRAVE: Yes.
MR BROAD: That's all it was?

MR MUSGRAVE: Yes, as far as I was aware, they, as in the Ray Group, wanted to
bring forward their construction program and, in order to do that, they needed to obtain
more fill material from the borrow pits and that's what they did. They removed more
material from the southern borrow pits, took it up to the northern section of the
development to complete the residential component.

MR BROAD: So, it's just a physical activity. The fact that it was deeper when you
previously had concerns about effect on the water table - - -

MR MUSGRAVE: Yes. Well, again, we went to Water Resources and after - they
deliberated. They certainly deliberated long and hard on the matter and the conclusion
they came to was that it was okay. In fact, the water table, I think, from recollection, they
were in most cases just above the water table, in most cases. They hadn't actually
intercepted the water table and, from recollection, I think imposed some fairly strenuous
conditions about intercepting the water table. I can recall at one stage I asked for a
Ident survey to make sure that they actually hadn't done that, they hadn't actually over-
excavated the pit because probably as we all know that it's quite a large hole in the
ground. It's an enormous hole and I'm pretty sure - I'd have to check the file but I think
they hadn't done that. They hadn't actually exceeded their depth requirements.

MR BROAD: [ may have missed but I didn't record having seen any advice - - -

MR MUSGRAVE: From the - - -

MR BROAD: - - - in respect of the hydraulic concerns, the water table concerns?

MR MUSGRAVE: From myself - - -

MR BROAD: No.

MR MUSGRAVE: - - - requesting the Ident survey?

MR BROAD: No, from the Department, DIPNR, or whoever it was?

MR MUSGRAVE: [I'm sure there must be something.

MR BROAD: [ may have missed it.

MR MUSGRAVE: Yes, I'm sure there's - - -

MR BROAD: In which case 1'd certainly welcome it.
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MR MUSGRAVE: Yes, I'm sure there is some correspondence from them in relation to
the watertable question because it was quite a large issue at the time, quite a large issue.
The concerns were firstly the excavation and the potential to intercept the watertable and
their other concern was if they proposed to go via hydraulic transportation method, what
impact would the salt water or the fresh water at the time have on the underground
aquifer so they were the two concerns that they were struggling with and the consultants
working on behalf of the Ray Group were able to satisfy them that the watertable would
be okay.

MR BROAD: When you wrote a memo on 15 August 2003, you don't appear to have
made any mention in respect of their advice.

MR MUSGRAVE: The advice may not have come to me. It may have gone directly to
Lindsay McGavin who was processing the application.

MR BROAD: You only simply raise a proposed condition in respect of signage and
some other work.

MR MUSGRAVE: Signage, the quality of the fill in terms of the level of testing.
MR BROAD: No, it doesn't raise that.

MR MUSGRAVE: [t doesn't raise that?

MR BROAD: That's why I'm a bit surprised.

MR MUSGRAVE: Well, there's certainly conditions of consent requiring a certain
filling on site. It's probably to a Level 1 standard.

T. 9/3/05 p. 1113-1117

In fact, Mr Musgrave was only then dealing with an application to enlarge and to deepen
the borrow pits, as is clear from the content of his memo.

Mr Ainsworth, an Environmental Health Officer employed by council also had a role in
reviewing the applications. Despite his assurances given in his evidence at the Public
Hearings, set out below, the file contains a memo summarily dismissing any concerns.

MR BROAD: Yes. Now, were you called upon to look at a modification of the Salt
development shortly after its approval? This is one where they were seeking to increase
the depth of the cut section and the size of the cut section.

MR AINSWORTH: The bulk earthworks plan?

MR BROAD: Yes.

MR AINSWORTH: [ would have provided comment on that section 96 problem.
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MR BROAD: The alteration to the bulk earthworks took it from a depth of 3 metres to a
depth of 6.5 metres. Would that throw up any environmental issues?

MR AINSWORTH: Is that the depth of excavation or - - -
MR BROAD: Depth of - - -
MR AINSWORTH: - - - the depth of fill?

MR BROAD: No, it was the depth of excavation. Would you like me to get the MBK
report?

MR AINSWORTH: Probably not. It would throw up environmental matters about in
that particular subdivision the depth of excavation you mentioned. potential disturbance
of radioactive residues, acid sulphate soils, ground water disturbance would be the ones
that are immediately apparent to me.

MR BROAD: Would you expect there to be some supporting document that dealt with
the potential environmental effects to accompany the section 96 application?

MR AINSWORTH: A4 statement of environmental effects. In some cases an EIS: not
particularly for that one but sometimes an EIS would be triggered.

MR BROAD: Would you anticipate that it would give an indication of ground water
levels?

MR AINSWORTH: Definitely.

MR BROAD: Would it give an indication? Would you expect that it would have some
sort of bore holes that would provide some indication of what might be under that surface
at greater depth?

MR AINSWORTH: Yes.
MR BROAD: And would you expect an EIS on that sort of matter?

MR AINSWORTH: Not necessarily. I'm not 100 per cent certain what you're asking
me. But if they wanted to increase the depth of excavation, there might be a lot of extra
questions that council would ask of them. Extra information that council may require,
yes.

MR BROAD: [t wouldn't be usual to simply dismiss the matter without having any
concerns?

MR AINSWORTH: Definitely not.

T. 2/3/05 p. 709-711
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SALT Development - DA 02/1422 |
Lots 154, 301 and 312 DP 755701, Coast Road, South Kingscliff
Secetion 96 application

Thue [0 titoe delays in establishing pumping line for ini:-::ducéi& clean fili sand
_ material, proponent wishes to modify consent to permit additional borrow material to
be derived foom the devclopment site for the resort development.

The barrow pits will be filled later when the fill pipeline is established.

The applicant is requesiing modification to twa conditions which will then require
compliance with the existing approved Revised Earthworks Management Flan and the
amendment / addendum to that document which provides for the use of borrow pit Gl
from the sike.

Acid sulfate soils sre required to be tested and managed in accordance with the Ackd
Sulfate Soils Management Plan SALT, South Kingsclif (Rev. C C_ardnﬂ MBE, March
2003). This plan basically provided for the testing of materials dwm:bedlhelow Sm
AU on the westera part of the site. The submission notes that all matenal [mm.t'.l:l_c
borrow pits will be tested in accordance with the approved management plan. This is
considered satisfactory.

The major proposed borrow pit is on 1he epstern part of the site and remote from the
major radiation dump acea. However snitable conditions have prew?usly‘bccn applied
requizing the testing of disturbed matexials and post earthworks certification of the site
(Detailed Site Rudiatian Bivestigation Report & Remediation Acﬁa;:: Plan Sﬂ.’.i‘",
Sourh Kingscliff (Rev. B Cardno MBK, March 2003)). This mattet 1s also considercd
10 have been reasonabiy addressed. -

Therefore no objestion is aised to the proposed modification to conditions 20(z) and
52 as ppttiged i the submission,

. Peter

July

Regrettably, the manner in which staff were to carry out their duties is further highlighted
in their dealings with section 96 applications affecting SALT.

Senior staff, comprising Dr Griffin, Mr Hodges and Mr Smith gave evidence of council’s
policy to obtain legal advice given to the council. Dr Griffin and Mr Smith emphasised
the adherence to such advice when reporting on development applications:

MR BROAD: We spoke earlier about the independence of councillors when reporting
to meetings. Where legal issues arise, and I'm not talking about where court proceedings
are contemplated, is council’s policy to accept its legal advice?
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DR GRIFFIN: For the most part. It hasn't been accepted on every occasion. It has
been challenged or there's been a request for another legal opinion or an opinion to be
sought from a barrister or the like, but - - -

MR BROAD: So, in the absence of that, legal advice would be accepted at face value?

DR GRIFFIN: Yes.

T. 16/2/05 p. 127-128

MR HODGES: No, I've got very competent staff in the development assessment area.
Whenever I've been uncertain about anything I've always got legal advice. There's been
some controversial issues since I've been there. Anything that's been - that [ wasn't
certain or [ we weren't certain of, the staff, I'd go to get legal advice on.

T. 18/2/05 p. 314

MR BROAD: Now, in respect of reporting, just another question. Council frequently
appears to obtain advice from its legal advisers. Is that advice accepted generally in
reports?

MR SMITH: [In relation to the development applications - - -
MR BROAD: Yes.

MR SMITH: - - - which I have been involved with, we would recommend our own legal
advices to the position it should take.

MR BROAD: Are there instances when that legal advice is not accepted? Their
recommendations?

MR SMITH: Oh, there would be some instances where the council, in their
consideration, may not have necessarily have agreed with that.

MR BROAD: What about in the reports?

MR SMITH: [I'm not - I can't recall any instances where our reports have gone against
our legal advice.

T. 24/2/05 p. 528-529

Council’s solicitor often prompted staff and councillors regarding the legal advice given
by his firm in his questions during the Public Hearings. In fact it was perhaps his sole
contribution.

Mr McGavin was to put forward a similar view to the other members of staff when he
gave evidence:
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MR BROAD: Ifyou have concerns, when dealing with a section 96 application, as to
whether it falls within the provisions of section 96, is it something you may take legal
advice on?

MR McGAVIN: Certainly, yes.

MR BROAD: And having obtained legal advice, would it be normally given effect to?
MR McGAVIN: Yes.

MR BROAD: Would you, preparing a report, disregard or argue against legal advice
given to the Council?

MR McGAVIN: No, not usually. No, I wouldn't. I would usually follow - - -
MR BROAD: Do you recall any instance where you have?

MR McGAVIN: No.

T. 3/3/05 p. 843-844

On 1 July 2004 council’s solicitors had given a lengthy advice addressed to Mr Hodges,
Mr Smith and Mr McGavin indicating that in their view an application that would
increase the density of the SALT development by 37% was not an appropriate matter for
the council to deal with under section 96. The full text of this advice is set out earlier in
this part.

The report to council’s meeting of 18 August 2004, which appears to have been prepared
by Mr McGavin reviews the advice given by Mr Smith:

Council’s legal advice points out that the original development application with
the master plan was fundamental to the approval and the change from medium
density lots to single residential lots cannot be considered to maintain
substantially the same development as approved.

The Salt development has been controversial with some sections of the
community and on this basis the proposed Section 96 planning mechanism to
amend the Salt Masterplan was forwarded to Council’s solicitors for advice.
Council’s solicitors have advised that the Section 96 planning mechanism is not
appropriate in this instance, however, they also concurred with the applicants
barrister that Council can take a different view on the facts of the application and
approve the application.

The issue is a difficult one in that the advice provided by Council’s solicitors is
normally followed rather that the advice submitted by the applicant for
development proposals.

In this instance there is unlikely to be many objections to the proposed change
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from medium density development to single dwelling allotments particularly given
there is not a significant change in the overall population density of the
development. The point being that if a new development application was lodged
for the changes now being sought it is considered that it would be recommended
for approval. The applicants concern that any new development application has
to be referred to the State Government for approval with substantial inherent
delays in not a valid planning consideration. Nevertheless, the Salt development
is a major development with significant tourist implications for the Shire.

While the report had flagged the effect of the legal advice given by council’s solicitor in
the summary of the report, its effect was to be subsequently dismissed in the body of the
report.

Mr McGavin misrepresented the effect if what was being sought when he stated
“...given there is not a significant change in the overall population density of the

development.”

The Ray Group was seeking to increase the residential population from an original 1409
persons to 1937, 37%. To suggest that this is not “significant” misrepresents the truth.

3.5.3 Master Plans
At the time that this Inquiry was announced, the council had been grappling with an
application to increase the density of the residential component of the SALT development

by nearly 40%.

On 15 December 2004 council passed the following resolution:
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TWEED SHIRE COUNCIL
MEETING TASK SHEET

For Meeting held on Wednesday 15 December 2004

User Instructions

If necessary to view the Agenda Item, double-click on "‘Agenda Report’ (blue
hyperlink above).

Resolved ltems Action Statement

Action is required for the following item as per the Council Resolution.

™,
[

TITLE: [PE] Progress Report for the Section 96 Application DA02/1422.18 for an
Amendment to Development Consent DAQ2/1422 - SALT Development

RESOLUTION:
Cr B J Carroll
Cr M R Boyd

RESOLVED that :-

1. Council notes that the applicant has withdrawn ali elements relating to
density issues from the Section 96 application to amend the Masterplan for
the SALT development

J' 2. A memo be prepared on matters remaining within the Section 96
application so that Councillors may decide whether these matters can be

resolved under delegated authority by the Director Planning &
Environment.

FOR VOTE - Cr Polglase, Cr Murray, Cr Bell, Cr Lawrie, Cr Holdom, Cr Carroll, Cr
Boyd, Cr Dale, Cr James
AGAINST VOTE - Cr Brinsmead, Cr Beck

While that part of the section 96 application had been withdrawn, it was not to be the end
of the matter.

In withdrawing that part of the application, the proponent’s consultant was to write:

Modification of Development Consent No. 02/1422 — Salt 473 Lot Subdivision

Further to our discussions today we confirm that we hereby amend our modification application
dated April 2004 (amended October 2004) to delete reference to Amendments to Conditions 1 (a)
and 2 relating to the Master Plan. This amendment is made on the basis that Council will confirm
in writing that the yields shown on the Amended Master Plan Reference No MP-003 dated
October 2004 comply with the requirements of Clause 53 and Schedule 3 of Tweed Local
Environmental Plan 2000, in relation to the residential/tourist resort ratio.
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We also confirm your undertaking to advise Council tonight that in light of this amendment you
will be prepared to determine the Amended Section 96 Application, which now only related to the
subdivision layout, under your current delegation of authority.

Please do not hesitate to contact Darryl Anderson should you require any further information in
relation to this matter.

This letter was promptly followed by a letter from the Ray Group, dated 21 December
2004, set out below:

| write in regards to recent meetings, correspondence and advice from Stacks Solicitors in
regards to the status of the Master Plan for the Salt project in regards to the formal approval
process for Development Applications through out the Estate.

Separate to the current Section 96 Amendment to the Subdivision Approval DA 02/1422 currently
before Council for assessment\approval, we request Council’s urgent written confirmation that the
revised Concept Master Plan (Product Key Plan 4267-19-0 dated October 2004, MP-004, as
produced by ML Design) as already submitted to Council, complies with the enabling clause in
Tweed Shire LEP 2000 that relates to the Tourist Resort Unit\room versus Residential Dwelling
mix\ratio.

To support our submission, we confirm that the Concept Master Plan contains:-

. 911 Tourist Resort units\rooms within the already approved Outrigger and Peppers
Tourist Resorts, plus the proposed 247 room Resort located on Stage 2A of the project.

. 910 Residential dwellings including all Residential A lots and proposed medium density
apartments located on Stages 1A3\7A1, 3A, 5A, 6 and 8.

. Therefore the eventual total yield of the project based on its completion in accordance
with the Concept Master Plan will produce one (1) more tourist room than residential
dwelling.

The details of the exact mix and ratio of Tourist Resort units\rooms and residential dwellings has
been provided to Council in a spread sheet accompanying the Master Plan and Section 96
Amendment Application.

We clearly understand that the future development of the third tourist resort on Stage 2A and the
medium density apartments on the other five medium density sites are all subject to:-

. Council’s approval of the Current Section 96 Amendment to the Subdivision DA 02/1422.
. Individual development applications and approvals to and by the relevant consent
authority for the six sites in question.

We trust that this request is clear and we look forward to a rapid response from council, and
should you have any further queries about this request, please do not hesitate to contact the
writer.

If the propositions put forward by the Ray Group were accepted, the conditions of
consent providing:

FUTURE DEVELOPMENT

1. Pursuant to Section 80(4) of the Environmental Planning and Assessment Act
1979, further development of Lots 169, 171, 172 and 220 for the purpose of
tourist resorts with associated and related uses and facilities shall be generally in
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accordance with the Concept Master Plan prepared by McKerrell Lynch
Architects dated August 2002. Further development of lots shall not be carried out
except by means of further development consent or consents.

2. Pursuant to Section 80(4) of the Environmental Planning and Assessment Act 1979
further development of Lots 177, 191, 238, 245, 256, 310, 311, 312, 340, 345,
349, 373, 423, 465 & 466 for the purpose of multi-dwelling housing with
associated and related uses and facilities shall be generally in accordance with
Concept Master Plan prepared by McKerrell Lynch Architects dated August 2002.
Further development of these lots shall not be carried out except by means of
further development consent or consents.

would be meaningless.

Mr Broyd, who had left the council by this time, conceded in his evidence:

MR BROAD: The Salt development proceeded upon the basis that there was a master
plan which formed the basis of its approval. In your view, what emphasis should be
placed on a master plan?

MR BROYD: A4 master plan, as such, does not have legal status to be adhered to unless
it is embodied in a condition of consent in a certain way. But that - a master plan
outcome should have embodiment in a development control plan to give it legal weight as
an ultimate desired outcome, if you like, given you've got a staged development occurring
over a number of years. So whilst the master plan may not have any legal right in its own
entity, it really should have some legal basis as that expression of design outcome long-
term for the staging of the development to be consistent with.

MR BROAD: [In considering an overall application for subdivision, do you consider the
various aspects, such as density of development?

MR BROYD: Yes, you should, yes.

MR BROAD: [If a master plan is not embodied into consent conditions, how do you then
control issues such as density?

MR BROYD: [fit is not embodied legally in a condition of consent, if it is not embodied
in a development consent condition, if it not embodied in a development control plan,
then it really comes back down only to the merit assessment of the applications that form
the later stages, within which I presume density would be sought to be ..... And that - - -
MR BROAD: So, what, '96 applications or something?

MR BROYD: Sorry?

MR BROAD: Such as '96 applications?

MR BROYD: Well, depending upon the original DA and what that provides for and
whether it's substantially different and so on, yes. I'm aware that there is this issue
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running over Salt. The details of that issue I'm not aware of. But it really comes down
to the merit of the outcomes you're trying to establish in the end and how that is
formalised in the initial approvals and reports to Council and policy expression. But if
it's not in a consent condition, not in a DCP, that comes down to the merit of each
application in that context.

MR BROAD: So what you might be placed with is a situation where there is no plan,
there's no base from which to work?

MR BROYD: Well, the proponent could assert there is no formal plan to influence
those later applications.

MR BROAD: [In your view, is it important that the conditions of consent give certainty?

MR BROYD: Yes.

T. 2/3/05 p. 678-679

As Mr Broyd was suggesting, the proponent was, as at December 2004, effectively
asserting that there was no formal plan affecting the development. Amongst other things,
the proponent was suggesting that the only density controls that affected the development
would primarily be determined by their ability to attract tourist facilities. State
Government policies on density ultimately overriding the potential lot yield (T. 4/3/05 p.
910-912).

Mr MacRae provided this succinct analysis of the council’s position:

MR MacRAE: Well, this became a very interesting and tricky situation because it was
through conferencing with council and council's solicitors over this Section 96
application that it actually came to light that a master plan in itself is not binding, it has
no statutory approval role. You can't get an approval for a master plan - sorry, unless it
is under 71 for the Minister, which isn't relevant to this site. And hence the inclusion of
the original master plan and the original development approval, whilst we considered it
to be binding was, in fact, not necessarily binding and, therefore - and you probably have
read stacks of letters, I guess, on advice to the council about that.

And, therefore, in this exercise their advice to council was that the master plan shouldn't
be part of this Section 96 approval and that if the Section 96 approval or application was
to proceed then we should withdraw that master plan, because it doesn't hold any
Statutory weight.

T. 4/3/05 p. 912

The council is in a vexed position of its own making, or perhaps more correctly, as a
result of its own failures.

It failed to provide a master plan for the development.

Rather, it simply adopted a plan put forward by the proponent to guide the development
of the site.
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It should be emphasised that this was a large and iconic site within the Tweed, having an
area of 73.86 ha and an ocean frontage of 1.1 km. All previous attempts to develop the
site had failed.

The EP&A Act and Regulations anticipate that master plans will de developed (section
79C (1)(a)(iv) and 80(11)).

Regulation 92A Provides:

Preliminary planning: sections 79C (1) (a) (iv) and 80 (11) of the Act

92A Preliminary planning: sections 79C (1) (a) (iv) and 80 (11) of the Act

(1) This clause applies to land if an environmental planning instrument made before or
after the commencement of this clause provides, or has the effect of providing, that
consent is not to be granted to a development application relating to the land unless:

(a) a development control plan has been approved for the land, or
(b) a contributions plan has been approved for the land, or

(c) the development application is a comprehensive development application, or

(d) there is a master plan for the land.

(2) Pursuant to section 80 (11) of the Act, a development application relating to land to
which this clause applies must not be determined by the consent authority granting
consent (unconditionally or subject to conditions) unless:

(a) a development control plan has been approved for the land, or
(b) a contributions plan has been approved for the land, or

(c) the development application is a comprehensive development application, or

(d) there is a master plan for the land that has been available for inspection by the public
since it was made or adopted,
as the case may require.

(3) Subclause (2) does not prevent an environmental planning instrument from making
provisions for or with respect to waiving the need for an approved development control
plan or contributions plan, a comprehensive development application or a master plan.

(4) For the purposes of section 79C (1) (a) of the Act, the provisions of any master plan
for land to which this clause applies are prescribed as matters to be taken into
consideration by the consent authority in determining a development application in
respect of that land.
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(5) In this clause:

"comprehensive development application" means a development application that makes
development proposals, in accordance with an environmental planning instrument, for all
of the land identified in an environmental planning instrument as a development site.

"master plan" means a plan, whether it is referred to as a master plan, a development
plan, a precinct plan or otherwise (but not an environmental planning instrument, a
development control plan or a contributions plan):

(a) that makes provisions for or with respect to the development of land, and

(b) that has been made or adopted by the Minister or a public authority.

The council closely guarded its approvals and its determinative powers against what it
might have perceived as an attack brought about by SEPP 71.

SEPP 71 had commenced on 1 November 2002, less than a month after the initial SALT
development applications had been lodged. Relevantly, one of those applications was for
the subdivision, based on the developers “master plan”.

The council failed to make any attempt to enshrine the plan, only imposing conditions
giving it a general but non-binding application.

SEPP 71 provides a stark contrast.

Clause 18(1) provides:

18 Master plan required before certain consents may be granted
(1) A consent authority must not grant consent for:

(a) subdivision of land within a residential zone, or a rural residential zone, if part or all
of the land is in a sensitive coastal location, or

(b) subdivision of land within a residential zone that is not identified as a sensitive coastal
location into:

(1) more than 25 lots, or

(i) 25 lots or less, if the land proposed to be subdivided and any adjoining or
neighbouring land in the same ownership could be subdivided into more than 25 lots, or

(c) subdivision of land within a rural residential zone that is not identified as a sensitive
coastal location into more than 5 lots,

unless:
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(d) the Minister has adopted a master plan for the land, including any adjoining or
neighbouring land in the same ownership, as referred to in paragraph (b) (ii), or

(e) the Minister, after consulting the Natural Resources Commission, has, under
subclause (2), waived the need for a master plan for the whole or a specified part of the
land referred to in paragraph (d).

In short, a master plan is a pre-requisite to consent for an application like the SALT
subdivision.

While there is power for the Minister to waive the need for a master plan, he may only do
so in limited circumstances, relevantly, where the existing planning controls are adequate.

Again, in contrast to the process adopted by the council in respect of the SALT
application, SEPP 71 requires that the master plan be adopted through a consultation
process (clause 19-22).

Finally, SEPP 71 provides:

23 Amendment of master plans
(1) A master plan may be amended or replaced by a subsequent master plan.

(2) An amendment to a master plan may be dealt with concurrently with a development
application.

It was widely reported that there was a flurry of activity in the lead up to SEPP 71
coming into force, with a large number of applications lodged in the weeks prior to its
commencement.

At the same time there was widespread feeling within a number of coastal councils that
SEPP 71 would undermine their determinative powers.

While the majority councillors touted their role in securing development in the shire,
they, as well as the planning staff, failed to put in place sufficient controls to ensure that
the “vision” was carried into reality.

Really, the provision of a binding master plan to serve as the cornerstone of the SALT
development was not so great, it only required that the council facilitate development
through a DCP.

The Council appears to have conceded that the master plan is not binding. It either
ignores or hides concern over the effect of this.

When there was a request to waive the Casuarina Beach master plan, the EPA expressed
its view of the importance of a master plan as follows:
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A Masterplan provides the necessary framework to 'lock in’ the principal elements of the
sites development and ensure that the site is developed in an integrated manner. Thisis
particularly important given the proponents proposal to submit multiple DA's for the site,
which in the absence of a masterplan for the site may result in fragmented and ad hoc
development.

This view is particularly applicable to the SALT development.

Perhaps ultimately this failure becomes akin to council’s failures regarding DCP’s
generally. This will be dealt with later in this part.

3.5.4 Assuming Concurrence

As has been indicated earlier in this chapter, the planning regime in New South Wales
operated at a state and a local level.

Under the regime, the state reserves a determinative role in some circumstances. This
determinative role may be exercised exclusively or concurrently.

Where the powers are to be exercised concurrently, commonly where applications
involve considerations under SEPP’s such as SEPP 14, where a regional plan or LEP
requires it or where strict compliance with development standards would prevent consent
being given, they are exercised by DIPNR.

A good example arises where the proposal does not meet the planning controls
applicable.

In the absence of an ability to obtain some discretion then such an application must
necessarily be refused by a consent authority, despite what might otherwise be the merits

of the application.

SEPP 1 was made on 17 October 1980. Its aims and objectives are:

This Policy provides flexibility in the application of planning controls operating by virtue
of development standards in circumstances where strict compliance with those standards
would, in any particular case, be unreasonable or unnecessary or tend to hinder the
attainment of the objects specified in section 5(a) (i) and (ii) of the Act.

It prevails over any inconsistency between it and any other environmental planning
instrument, and provides, relevantly:

Where development could, but for any development standard, be carried out under the
Act (either with or without the necessity for consent under the Act being obtained
therefor) the person intending to carry out that development may make a development
application in respect of that development, supported by a written objection that
compliance with that development standard is unreasonable or unnecessary in the
circumstances of the case, and specifying the grounds of that objection.
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Where the consent authority is satisfied that the objection is well founded and is also of
the opinion that granting of consent to that development application is consistent with the
aims of this Policy as set out in clause 3, it may, with the concurrence of the Director,
grant consent to that development application notwithstanding the development standard
the subject of the objection referred to in clause 6.

The matters which shall be taken into consideration in deciding whether concurrence
should be granted are:

(a) whether non-compliance with the development standard raises any matter of
significance for State or regional environmental planning, and

(b) the public benefit of maintaining the planning controls adopted by the environmental
planning instrument.

In common with the other SEPP’s, the powers are generally exercisable by DIPNR, and
in the current context, by referral from councils.

As will be seen from the objectives, the policy intends to provide some flexibility in the
operation of planning controls.

There is merit, both in facilitating this policy and in providing a separate review of the
application by DIPNR, rather than, relevantly the council.

It is likely, if it was exercised through a central body, there would be a cohesive
approach.

The Department does not provide this approach, having firstly delegated its functions and
secondly, having made provision for councils to assume concurrence.

This issue was taken up with Mr Murray, DIPNR’s manager, Planning and Strategy for
the North Coast region. Mr Murray gave the following evidence:

MS ANNIS-BROWN: Mr Murray, if I could just touch on — you mentioned very briefly
the role of DIPNR. If I could just explore that a little bit further with you, and what I'd
like to do is specifically talk about the distinctions between the role that DIPNR has - the
concurrence role - and the role it has with respect to state-significant development and
calling up developments where the Minister then is ultimately the consent authority. So
perhaps if you could just start off from a broad role of DIPNR and then go down and
perhaps we could look at those issues separately.

MR MURRAY: Okay. I mean, obviously, from a very broad role of DIPNR, our new
charter is to manage natural resource management, planning, social and economic issues
regarding land use across New South Wales. When we come down to things that fall
more particularly in my area, a lot of it is administrating the role of the government
through the Environmental Planning and Assessment Act, and that has - if you like, to
keep it simple, it's split into two roles. One is it's plan making, which is Part 3 of the Act,
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and the other significant role that we deal within the region is a role in development
approval, which is the Part 4 section of the Act.

So coming back to the more detailed parts of your question, which was the concurrence
role, the Department has a role, or the Director General does through the Act which is
basically delegated in a lot of instances down to my level, and in some cases down to my
managers below my level. We have a role to give concurrence in accordance with local
environmental plans where those plans require the concurrence of the Director General
of the Department.

A good example of that would be development within what we call the Seven Zone or the
Seven F' Zone, which is the coastal zone, and quite often - the LEPs have a requirement at
the moment that there's a concurrence role for us and they specify the matters in which
we would concur under. There's also a role for the region for the Department to grant
concurrence under our Regional Environmental Plan. The main concurrence provision
that we have within that relates to the heights of buildings, where it specifies that if a
building is over 14 metres, concurrence of the Director General or their delegate - in this
case, myself - is required in certain instances.

However, the Department over the years has delegated some of those responsibilities
back to council, particularly where they have done a local environmental plan that's been
through a strategic planning process — you know, through the normal public exhibition
process - and specifies the height that council can assume our concurrence, because the
Director General has previously passed that on to the councils - can assume our
concurrence role in those instances.

In some cases we do have a concurrence role under what we call State Environmental
Planning Policy No. 1, which is development standards. It's where applications seek to
vary a numerical development standard. In a lot of instances, those, apart from creating
minimum lot sizes in rural areas and allowing dwelling entitlements in rural areas that
vary more than 10 per cent, they stay with the Department. However, matters to do with
floor space ratio, generally heights, setbacks in those matters can be dealt with with the
councils.

In some instances across the whole North Coast, and I know from my previous experience
in local government, we would often not use our assumed concurrence role as councils
and they ask the Department to take on that role. So that's generally the concurrence
role. The main thing to note with that is when we do issue concurrence, we are limited to
the matters raised in the clause relating to that concurrence. We can't actually look at
issues outside that. It actually says the things we must look at and have regard for. So
does that give a general - - -

MS ANNIS-BROWN: Yes. [ just wanted to confirm with you the issues which you
specified to which concurrence is limited.

MR MURRAY: Yes.

MS ANNIS-BROWN: That is specified in each individual LEP?
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MR MURRAY: Local Environment Plan. And generally they are very similar issues,
because we have a look at the - when the LEP has been drafted it comes normally
through us and obviously through the Parliamentary Council, and we ask them to keep
them as consistent as possible.

MS ANNIS-BROWN: Yes, because I was going to say who determines that, otherwise
each council would ostensibly be able to limit it to the issues which they feel may be
necessary, I suppose.

MR MURRAY: We do set some criteria within our regional environmental plan that
relates to plan preparation to do with coastal foreshore areas. So we kind of have set the
scene, but without directing the specific clause. We've directed the areas that we want
them to look at.

MS ANNIS-BROWN: Just going back to the assumed concurrence, perhaps you could
Jjust elaborate a little bit more on that. You mentioned that it's again limited - or what
that means is that the council may assume the DGs concurrence based on a list of matters
that has already been prepared. Is that what you suggested?

MR MURRAY: Well, what we have done, and I can leave a copy, if you like, with the
Commissioner - - -

MS ANNIS-BROWN: That would be good.

MR MURRAY: - - - is brought a copy - an instrument - or its our circular that actually
spells out how council may assume that concurrence. And what it does is it says what
you can't assume, and everything else falls within that. And then there's another
instrument to do with our Regional Environmental Plan to do with heights of buildings
that says that where you've prepared a plan and we've basically agreed with those
heights as part of that plan, because it's greater than 14 metres, you can assume our
concurrence as a council.

MS ANNIS-BROWN: So that application would not even go to the Department.

MR MURRAY: No. But some councils do choose to send those applications to us for
comment.

MS ANNIS-BROWN: Right.

MR MURRAY: But it's a decision of the individual council; it's not necessarily a policy
thing. Or in other instances, if we get a number of representations, whether it be through
local members or community groups, quite often we will actually ask councils to forward
us applications to have a look at.

MS ANNIS-BROWN: Just with respect to SEPP1, I understand that that is usually
delegated to a Departmental or council officer. Is that correct?
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MR MURRAY: That's correct.

MS ANNIS-BROWN: Okay. So how would that work? I mean, what proportion, 1
suppose, is delegated, and how do those delegations work? Again, is it a list of
delegations? Who determines that list?

MR MURRAY: [t's by exception once again so that you will find in the document I'll
leave here called Circular Bl. It actually spells that out: how it's in the department it's
delegated through our delegations within the department. All councils have different
delegations on whether the council officers, or the councillors as the elected body, may
use that assumed concurrence and that from my experience varies in a number of
different councils.

MS ANNIS-BROWN: So that would appear in the general officers delegations - - -
MR MURRAY: Delegations of a council whether or not they could assume - if they
have got an assumed concurrence - they could use it or whether it has to be the full
elected body.

MS ANNIS-BROWN: A/l right. Thank you.

MR BROAD: In respect of Tweed Shire Council, is the delegation to the councillors or
to staff of the council?

MR MURRAY: ['ll have to read it. Just to - - -
MR BROAD: You can just have a glance and tell me that.
MR MURRAY: It's the consent authority so in that case it's to the council - - -

MR BROAD: [t's the council.

T. 16/3/05 p. 1414-1417

As indicated by Mr Murray, the department has both delegated its functions and has
enabled councils to avoid review by enabling them to assume concurrence.

In order to assist councils in exercising their delegation, the department has published
circulars, such as B1, referred to by Mr Murray.

The effect of SEPP 1 has been largely watered down by the policy contained in circular
B1, which provides:

12. In pursuance of section 81(1) of the Act, Council nay
assunme the Director’s concurrence under S.E.P.P. No.1 in
respect of all applications, subject to paragraph 13, except
an application:
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(a) to erect a dwelling on an allotnent of |and zoned rural
or non-urban or within the zones listed in Schedule A
to this circular;

(b) to subdivide land which is zoned rural or non-urban or
within the zones listed in Schedule A to this circul ar;

when t he devel opnent the subject of the application does not
comply with a devel opnent standard specifying a m ni num area
of I and.

13. Council my assunme the Director’s concurrence in
respect of a developnent application referred to in
paragraph 12(a) or 12(b) but only if:

(a) only one allotnment does not conply with the m ninum
area; and

(b) that allotnent has an equal area to or greater than 90
per cent of the mninum area specified in the
devel opnent st andar d.

and, as a general guide:

4. I f the underlying devel opnent is not only consistent
wi th the underlying purpose of the standard, but also with
t he broader planning objectives for the locality, strict
conpliance with the standard woul d be unreasonabl e and
unnecessary.

The circular counsels against reliance on SEPP 1 to overcome what are inappropriate
standards, suggesting a need to review the relevant planning controls.

8. If the standard is clearly inappropriate in genera
ternms, the council should review its planning controls by
means of a local environnental plan. Were a | ocal
environnental plan is being prepared councils should be
cautious in using State Environmental Planning Policy No.1
on the basis of the draft plan, since there is no guarantee
that a draft instrunent will proceed to finalisation.
Repeat ed application of the Policy under these circunstances
can bring about a de facto anendnent to the plan. The policy
is an adm nistrative rather than a policy-mking tool and
the distinction needs to be kept clearly in m nd.

Collaterally, the department has enabled councils affected by the North Coast REP to
assume concurrence regarding development over 14 metres high, in coastal areas,
providing:
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(a) land in respect of which a |ocal environnmental plan was
made subsequent to the date of this delegation and
whi ch provides planning control to devel opnent over 14
metres in height; or,

(b) land in respect of which a devel opment control plan
(D.C.P.) which specifically controls buildings over 14
netres has been approved by nme and where the
devel opnent conplies with the provisions of that plan.

(c) land within 5 kilonetres of nean high water mark and
wi thin a business or commercial zone; or,

(d) land beyond 5 kil onmetres of nean high water mark; or,

(e) land within the Shire of Tweed to which Tweed Local
Envi ronmental Plan 1987 appli es.

It will be seen that both the form of the delegation and the circumstances in which
concurrence may be assumed are very wide and, to a large degree, based on assumptions
that:

e the councils have appropriate planning controls in place, and
o the powers will be exercised in a proper manner.

Given the reactive approach adopted by the council facilitating higher developments,
through the revised height controls, that height is determined by reference to the height of
eaves of a building and is not its overall height, and the propensity of the controlling
councillors to effect their policies of promoting development, there must be considerable
concern at the approach taken.

Quite simply, while the Government has seen fit to ensure independent assessment of
certain applications, through the vehicles adopted by the department, namely direct and
de-facto delegation of its powers, the intent has not been carried into effect.

While it does not come directly from the evidence, this may stem from DIPNR’s inability
to consider the applications that would otherwise be referred to it.

Mr Papps, who had been the department’s executive director of rural and regional
planning spoke of the Government’s and, in turn, the department’s interest in coastal
areas, as follows:

MR PAPPS: ... From my perspective as an officer of the agency, dealing with the
minister of the day, which was Minister Refshauge, it was very clear that the government
- the Carr government - had a strong and long-standing interest in coastal protection and
coastal management. Professor Thom mentioned a number of initiatives that the Carr
administration had introduced in its first term.
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That interest continued and it was very clear within the Department — based on both our
own experience and the experience that Professor Thom was talking about in the Coastal
Council and Coastal Committee, and reflected in advice to the minister, it was very clear
that there was a high level of concern about coastal planning, coastal management,
about the sort of tensions that were emerging in many coastal areas between development
and protection, about the potential loss of coastal values, the broadest range of coastal
values, economic, social and environmental. And so the government was very interested
in seeing whether there were new polices, new approaches that it could choose to
exercise to give a better reflection of its commitment to good, sustainable development in
the coastal zone, and SEPP 71 was one of those initiatives.

T. 10/3/05 p. 1247-1248

Professor Thom, visiting professor to DIPNR, spoke of the drivers underlying the
adoption of Coastal Policy as:

PROF THOM: [ think the drivers that were there then are still here now and I think
reflected a lot in the continued development pressures that are taking place along the
coast. New South Wales is the only State in Australia where we have development
pressure in every local government area in the coastal part of the State and as such this
is reflected with, I think - reflects, essentially, the strong attractiveness of the coast for
people to live, recreate, play, and we've seen that in terms of a high number of investment
interests that have existed both at the individual as well a corporate interests.

So the population driver was there. It came through the '80s into the '90s. It was
manifested with population growth figures of the order of 1 to 3 per cent per year for
local government areas. In addition to that was consideration from a large sector of the
community to protect coastal assets, for example, our beaches. There was no protection
for beaches in our legislation which you want to come to in a moment. There was a
strong pressure for the State to acquire more coastal land or to convert Crown lands into
National Parks and during the course of the past few years as a policy of government a
lot more land has been added and new National Parks acquired.

In addition the marine system, the establishment of the Marine Parks Authority, the
creation of marine parks. So there was a whole, if you like, interaction between the
interests of the economic drivers for provision of land for housing, provision of
occupational opportunities for people to work given that in some areas there were quite
high levels of unemployment.

T. 10/3/05 p. 1231

It would appear that other than direct intervention through SEPP 71, those concerns are
largely being left for councils to deal with, with no departmental review.

Both Mr Papps and Mr Murray the Department’s Manager, Planning and Strategy for the
North Coast, gave evidence suggesting that the department was under resourced.

Mr Imrie, who had held the position of assistant regional director for the north coast
region with DIPNR, gave evidence of the staffing levels of the regional branch:
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MS ANNIS-BROWN: Just to go on from there, you mentioned you had a team of staff
working on these matters; development applications and the like. I'm just wondering
what your resources were like. I mean, did you have enough staff to do the work at the
time? How many, roughly, applications were you dealing with? Things like that.

MR IMRIE: [ mean, I guess the true answer is: there's probably never enough staff to
deal with all of the things that come across a busy, government organisation desk. But
we got back and I guess - look, I'm sorry, I can't recall actual numbers. It would be some
hundreds of individual matters per month that would comes across my desk, from very
minor things to some quite complicated things.

MS ANNIS-BROWN: [In terms of your staff, what sort of professional skills did they
hold? You would have had environmental people, planners,; what sort of skill set did they
have?

MR IMRIE: Yes, certainly, we did. We had one or two people with good environmental
skills, who were able to do - particularly, as we had responsibility for state policies
dealing with coastal wetlands and littoral rainforest, and in that case, it is necessary to
have people with botanical skills, to enable them to identify exactly where the boundaries
are. So we had a number of people who - or one person, particularly, who was quite
qualified to do that, but others who had an interest and had picked up those sort of skills.

Some individuals - most people are qualified, I guess, with a planning degree or a
geography degree or something, in the first instance, but they tend to add on things that
are of particular interest to them. One of the things that was my responsibility was an
amendment to the items of historic significance in the region, and that was actually
handled by a person who had quite a lot of individual expertise, but he was certainly not
qualified in that.

MS ANNIS-BROWN: So just to go back, you mentioned you would have received - and
this is off the top of your head - hundreds of applications per month, ranging from minor
to major.

MR IMRIE: Yes.

MS ANNIS-BROWN: How many staff did you have in your teams? Did you have many
teams, one team? [ mean, how many staff were dealing with those hundreds of
applications per month?

MR IMRIE: Generally speaking, a team has got about four or five people in it, and at
any given time - [ usually had a team that dealt with the northern part of the region, when
I was dealing with this area, and if there were particular projects on, there would be a
team with the right number of people to do that project in it.

MS ANNIS-BROWN: Okay. So you just allocated them as necessary, depending on - -
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MR IMRIE: So really it was, if you needed to take people off line to do whatever you
were going to do, you would estimate what the time might be and you would take those
people and put them in a team to deal with that particular work.

T. 18/3/05 p. 1705-1707

Mr Imrie gave evidence of the department’s role in concurrence matters and the pressures
placed on the department:

MR BROAD: How were they dealt with, concurrence matters? Were you basically
reliant on Council to provide the information to you?

MR IMRIE: We would actually have the development applications, so whatever the
developer had put together, and we had Councils view on it as well. And, essentially, I
had delegation to make those decisions, yes. I would make those decisions on the basis
that if it was a very complicated matter and we were probably going to say, "No", [
would do that in consultation with either my regional director of an assistant director in
Sydney, so - but run of the mill stuff, I mean, I would make the decision.

1 think, from memory, we have a time on that. We have 40 days to decide our
concurrence, so they were a fairly high priority.

T. 18/3/05 p. 1707

MR BROAD: The other thing you just alluded to was pressure. Can you
indicate in some more detail in respect of that?

MR IMRIE: Well, look, the biggest pressure on us with concurrence things was dealing
with stuff in the 40 days. That was the issue. We had a short space of time to decide
whether we wanted additional information, and that needed to be done. And, say, in a
complicated matter, that meant you had to spend some time on the matter, up front, to
decide whether you wanted that - you know, whether you wanted that additional

information, because if you didn't, then the 40 day time was running and you had to get
that decided.

T. 18/3/05 p. 1708

MR BROAD: Was it aggravated by your relative staffing levels?
MR IMRIE: [don't think so, no. I mean - - -
MR BROAD: You have a view that you had a sufficient number of staff?

MR IMRIE: Yes. Look, I think there was, as I say, always more work than you could
possibly achieve and, certainly, that was the story for me from the day I started until the
day I finished with Planning New South Wales. There was almost always far more work
than you could possibly achieve. It was a question of setting priorities and dealing with
what you could and what you had to within the time lines. So - - -

T. 18/3/05 p. 1709
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Ultimately, although reluctantly, Mr Imrie was to concede that the effect of the pressure
was to undermine the way that matters were dealt with:

MR BROAD: You're sort of suggesting that there's a bank-up, that you can deal with
the priority issues and leave other issues to the side.

| MR IMRIE: Yes.

MR BROAD: What ultimately happens? Do you get through the other stuff or does it
slip through cracks?

MR IMRIE: Yes, you do have to get through the others. I mean, look, I guess if you look
at the history of staffing on the north coast office, when I started, it was a very small staff
with far, far more work than could be possibly be achieved, and that actually lifted, 1
think, in the early '80s, to a grand peak, and gradually, the numbers declined after that.
So as time went on, pressures were there and, I guess, if you wanted to look at the overall
workload, I mean, it was always very high and very difficult to meet the numbers. But
that was, essentially, my job as manager: to move staff and resources around. At one
stage, towards the end of my time with Planning New South Wales, we actually employed
consultants to assist us to do some of the work, and that was just because - - -

MR BROAD: Were you, ultimately, really economising on how you would deal with
these matters, to get them out, take a, you know, necessary view, in order to keep the mill
rolling, as it were?

MR IMRIE: Yes, I guess that's true, yes.

T. 18/3/05 p. 1709-1710

3.5.5 Community Involvement in Decision-Making and State Agency
Input

Public participation in the decisions of council is a corner stone of local government in
New South Wales.

Generally, public participation is provided for in Chapter 4 of the Act, which contains the
following introductory statement:

Introduction. Under this Chapter, meetings of the council and its committees are required, as
a general rule, to be open to the public.

The Chapter provides for public access to information held by councils.

Apart from the provisions of this Chapter, members of the public may influence council
decisions concerning matters such as the levels of rates and charges, the terms of
management plans, the granting of development consents, etc (which are dealt with in later
Chapters) by making submissions, including comments on or objections to proposals relating
to those matters.

The Chapter also enables the council to ascertain the views of the local community on various
matters through 2 types of polls which may be conducted in the area. A summary of these
polls is contained in Part 3 of this Chapter.
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So far as it relates to development issues, the community may be involved in the
consultation process associated with the development of the planning regime or through
its involvement, making submissions regarding individual applications or proposals.

This public involvement may be facilitated by:

e public membership on committees,
e community groups, such as resident or interest groups,
e individuals.

Councils are required to provide for community consultation both under the Act and
under the EP&A Act. This part is primarily directed to the approach taken by council as
is required by the EP&A Act.

A number of submissions raised concerns over council’s processes, subsequently the
Inquiry heard evidence from a number of people who had made submissions.

These submissions and the evidence subsequently given suggests a number of concerns,
including:

o disregard or dismissal of community concerns,
o afailure to review and to adequately report on concerns,
o preference for the views of some groups as opposed to others.

Added to these matters, were concerns raised by government departments that their
concerns were ignored and evidence suggesting that this practice, although not raised by

such departments, was more widespread.

In its submission in reply, the Council (submission in reply 96) took issue with a number
of these concerns.

One of the major issues addressed in the council’s reply was that raised by Dr and Mrs
Sterne.

In their submission (submission 281) they had written:

We believe the Tweed Planning Depariment did not adequately carry out their responsibilities in
the best interests of all residents in both these applications and appear to have made unreasonably biased
decisions based on external influence.

Their submission was to detail concerns, in part emanating from their objection to a
proposal to develop an adjoining property, proffering the view:
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Council did not reasonably address our concerns raised during the application process of the proposad
neighbouring development. There were a number of significant inconsistencies, omissions and oversights
by Council, which have resulted in undue stress, potential complete loss of ocean views, significant
financial cost, and potential future conflict. Particularly concerning during this period was a remark made
by Mr Papadopoulos, that was passed on to us, that any complaints that we made to Council regarding his
development would be ignored. We did not quite know what to make of this comment at first however
when we later found out who exactly was part of their consortium and what influence they may have with

Council it all became clear.

We believe that other interested parties adversely influenced many of Council’s unprofessional actions
and decisions, although blatant incompetence by Council staff is a possibility (though still not
acceptable.) We have completely lost faith and any trust in the Council Planning Department
representatives.

Dr and Mrs Sterne’s objection to the proposed development on the adjoining property
involved loss of views, overshadowing, density and other concerns.

The neighbouring application followed soon after their application to construct a two-
storey dwelling and pool. The neighbouring application was described in the report to the
Development Assessment Panel as:

Council ig in receipt of an application for a residential flat building comprising four three bedroom
apartments. The building is two-storey in height with an open top roof terrace. are three storey in height.
Basement car parking is proposed with access off Onent Lane.

There are some areas of non-compliance and issues requiring specific attention that are addressed in this
report, they are:

The issues for consideration were listed as:

encroachment into the building envelope.
building sethacks.

avershadowing.

roof top terrace & spa.

public submission.

Lo

Submission 281

The adjoining property, as was Dr and Mrs Sterne’s, zoned 2(b) medium density under
council’s LEP. The objectives of this zone are:
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Primary ebjective
to provide for and encourage development for the purpose of medium density housing
— (and high density housing in proximity to the Tweed Heads sub-regional centre) that
achieves good urban design oulcomes.
Secondary objectives
. To allow for non-residential development which supports the residential use
of the locality.
»  To allow for tourist accommodation that is compatible with the character of the
surrounding locality. : -
. To discourage the under-utilisation of land for residential purposes, particularly
close to the Tweed Heuads sub-regional centre.

Submission 281

The council has adopted DCP No. 6 development control plan affecting multi-dwelling
housing. There can be little doubt that this policy applies, as it has been referred to in a

number of other applications of a similar nature.
Despite this, there is no reference to DCP 6 in the report to council.

Perhaps, given its aims:

The aims of the DCP are;

A1 Toencourage a high quality urban
design and residential amenity in multi-
dwelling housing development;

A2 To promote wider housing choice and
more affordable housing in Tweed
Shire;

A3 To set appropriate environmental criteria
for solar access, privacy, noise,
vehicular access, parking and open
space;

A4 Toensure that the impact of multi-
dwelling housing proposals on the
amenity of adjcining properties is a
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prime and initial consideration of
applicants when preparing their
development proposals;

AL Toprovide a comprehensive design
orientad approach to multi-dwelling
housing in Tweed Shire through a single
document; and

AB  To provide a user friendly document
with flexible performance-based criteria
to guide development.

There are a number of other principles enunciated in the plan that, similarly, should be set
out. Those relating to design elements are:

Too often,
development projects are submitted to
Councils without a detailed analysis of how
the development relates to its immediate
surrounds, with the result that often
neighbouring property owners are
unnecessarily adversely affected by new
development.

The key design step to establishing the
development context is undertaking a site
analysis. This process must consider the
interasts of the future occupants, the
neighbours and the broader community, and
allows the designer to gain a full appreciation
of the site and the surrounding area. This
process includes careful consideration of the
opportunities and constraints resulting from
various natural and man-made environmeantal
features, both on and around the site.
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The objectives of this Design Element are as
follows:-

01, Toencourage development that shows
“good manners” to surrounding
development by considering the
characteristics of adjacent sites at the
outset of the design process.

02, Toensure that site attributes and
constraints are carefully considered and
reflacted in the design of urban housing
developments.

Those relating to site density are:

An example of how a multi-dwelling housing
development may achieve the site density
performance criteria is as follows:-

A1, All multi dwelling housing development

is to comply with 2 maximum floor space
ratio of 0.5 : 1.

A4 The minimum landscaped area to be
provided for multi dwelling housing is
30% of the site area or, the sum of the
number of small and large size
dwellings multiplied by the respective
landscaped area required as shown in
Column 2 of Table 2, whichever is the
greater:-

TABLE 2

MINIMUM LANDSCAPED AREA

DWELLING SIZE LANDSCAPED
AREA
REQUIRED
=mall &0m?
Lal'c.;e B80m?

Those relating to sunlight are:
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AB. Sunlight to the principal area of ground

level private open space of adjacent
properties is not reduced to less than
two hours between 9.00am and 3.00pm
on June 21. Where axisting
overshadowing by buildings is greater
than this, sunlight is not further reduced
by more than 20%.

Those relating to view sharing are:

1.

To encourage the sharing of views
whilst not restricting the reasonable
development potential of a site.

Dr and Mrs Sterne were to raise a number of objections to the proposed development,

including:

Shadowing

L.

The southern side of the building encroaches 1.5 metres into the 3-metre building line set back and the
height of which also encroaches the building envelope. This will interfere significantly with our
amenity. The developers argue that substantial areas of cur dwelling and land will not be in shadow.,
The analysis provided by the developers is fairly superficial. It does not for example include any
specific analysis of the critical elements of our property which will be shadowed (ie those areas in
which we do most of cur living). In particular, it will cause excessive overshadowing sd that on 217
Tune the pool, our main outside living area deck and downstairs bedrooms (that all lie on that side
of the property) will be in shadow for most of the day. Some of it will be in fotal shade all of the day.
This does not comply with DCP #6. Furthermore the analysis needs to clearly address existing and
future (following redeveiopment of our property) situations. A more adequate set back and building
envelope would improve our amenity and preserve our lifestyle.

Submission 281

1. We consider that the encroachment of roof nto the eastern side building envelope and 3-metre

building line set back would interfere with amenity (including sea views to the north) now and when
we go ahead with our plans to develop units at the rear of our property at a later date.

In addition we consider that the roof which encroaches 1 metre inio the 6 metre building line setback
(on the western side) and also higher than the allowed 3 metres from ground level interferes -
significantly with our amenity and views.

Submission 281
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Building envelope

» The building envelope has not been complied with (as detailed above) and this significantly affects
our amenity in terms of excessive overshadowing on the main living areas of our property and also to
the loss of sea views from the planned units that we will later develop to the rear of our property. We

would these reviewed in order to protect our views and living areas from overshadowing.

Seibacks

+ The building setbacks have not been complied with and this significantly affects our amenity in terms
of privacy, excessive overshadowing on the main living areas of our property and also to the loss of

sea views as detailed above. We would these reviewed in order to protect our privacy, views and
living areas from overshadowing. :

Submission 281

The report to council’s Development Assessment Panel’s meeting on 24 September 2003
contains a table setting out the compliance, or otherwise, with council’s DCP’s. It does
not specifically refer to DCP 6.

The following comment regarding density is relevant:

Sita Density

0.5:1

Floor space ratio
(GFA)

(474 25m")

0.81:1

770m’® approx

li is generally
accepted that the
0.5:1 ratio is not
suited to
residential flat
design. A ratio of
0811
significantly lower
than the 1.35:1
generally
associated with
other unit
development in the
Kingscliff area.

Su_l)miésiOI_l lll_ R-eply 96

Within the report, the concerns raised by Dr and Mrs Sterne appear to have been

dismissed, apparently with little, if any regard to DCP No. 6, as is evidenced by the

statement regarding overshadowing:
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The shadow diagrams provided in support of the proposal illustrate that during
mid winter (21 June) the private open space area of the proposed dwelling to the
south will succumb to a high level of overshadowing. In summer this is not the
case,

The land is zoned residential 2(b) and permits multi dwelling housing. The sun
path based on the altitude and azimuth of 153.54043 (32mins 26.0929secs and
Latitude -28.1877 (11mins 15.90925secs) remains relatively unchanged every
year. Any reasonably large building, multi dwelling housing or single dwelling,
will cast a shadow in the direclion illustrated on the plans. Indeed a two storey

- single residence may have a larger impact by virtue of the far more lenient
setback requirements adopted from the Building Code of Australia. In this
regard, it is considered that whilst the overshadowing of adjacent lands is not
desirable, the impacts of development on the subject land are foreseeable and
should have been more appropriately considered in the design and layout of the
approved dwelling over the neighbouring allotment to the south. To this end it is
noted that the applicant of the single dwelling house was clearly advised of the
potential conflicts that could arise in the event of a multi dwelling housing
development being proposed.

The overshadowing likely to occur as a result of the proposed development is
not considered to be of such magnitude or impact to warrant the amendment or
refusal of the application. This is based partly on the fact that the owner to the
south should have foreseen the potential overshadowing conflict and responded
with a more appropriate design and layout, that the property to the south will not
be excessively overshadowed for a significant period of the year and that the
open space areas, in particular the pool, are less likely to be used during mid
winter, when overshadowing occurs, but will be used during the warmer months
when overshadowing will be at its minimum. It is further noted that the issue of
loss of amenity resulting from a multi dwelling housing development was raised
in a letter to the southern property owner on 20 February 2003.

In light of the issues raised above the development as proposed is considered
satisfactory.

Submission in Reply 96

Here, the author, with a demonstrated brilliance in the principles associated with the
earth’s rotation around the sun, is able to surmise and to conclude:

o the relative position of the sun will not change (greatly) from year to year,

o bigger buildings cast larger shadows,

o there will be a “high level of overshadowing” during winter, but in summer
“this is not the case”, and

o that the real problem was caused by Dr & Mrs Sterne, in wanting to build on
their land.

This last issue was taken up with Dr Sterne, who gave the following evidence:

MR BROAD: [I've been reading through this report that accompanies this application.
And I should indicate that the inquiry's focus is not on individual applications, but to the
extent that this appears relevant to the quality of reporting by Council staff it seems to be
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a matter for the inquiry. The report, at page 6, deals with overshadowing and it talks
about them in saying:

In this regard, it's considered whilst the overshadowing of adjacent lands is not
desirable, the impacts of development on the subject land are foreseeable and should
have been more appropriately considered in the design and layout of the approved
dwelling over the neighbouring allotment.

That seems to be saying that you, as an adjoining owner, should have taken into account
this development when you sited your house. Could I ask you whether you had any
knowledge of this development when you lodged your application?

DR STERNE: No.
MR BROAD: None at all?
DR STERNE: No.

MR BROAD: How long before you had notice of this application had you lodged your
application?

DR STERNE: [ can't remember. It would have been Easter, some time like that, I think.
I can't remember off the top of my head exactly when.

MR BROAD: But was it a significant time?

DR STERNE: Oh, yes, it was after we had put our application in, way after our
application was in. I think - - -

MR BROAD: Did any member of - - -

DR STERNE: [ think it was officially lodged in August but we know that the land had
sold in the February and we know it sold through developers. So it was - I think it was
February or March it must have sold. So we had some sort of idea that it was going to -
that a development as going to be put on there.

MR BROAD: Did you ever receive any advice from the Council indicating the potential
conflicts that could arise in respect of a multi dwelling housing development on the

adjoining property?

DR STERNE: We got that letter from Gary Smith asking us to put it in writing that we'd
accept that, but that was later on in the year.

MR BROAD: Any other advice?
DR STERNE: Not that I can recall, no.

MR BROAD: The report says:

Tweed Shire Council Public Inquiry Second Report 331




To this end, it is noted the applicant of the single-dwelling house was clearly advised of
the potential conflicts that could arise in the event of a multi-dwelling housing
development being proposed.

DR STERNE: That would have been presumably during our application process.
MR BROAD: Were you advised?
DR STERNE: [ can't remember being advised, however I was certainly aware that the

Council would prefer unit development rather than housing development. And my
builder told me Council won't let you build a house there.

T. 2/3/05 p. 726-728

The council had written to Dr and Mrs Sterne’s architect on 20 February 2003.
Relevantly the letter contained the following paragraph:

Issues have been raised in respect of the zoning of the land, in particular the likelihood of
neighbouring land being redevelopment for rasidential flat building. In this regard, it

.may be considered beneficial to the application if the owner of the property wherc to
provide, in writing, their views on the likely prospect of a residential flat buikling bemg
consiructed on neighbouring land. In particular, there needs to be demonstrated an
understending on the owners part that the land is zoned with the primary objective of
fucilitaiing high-density housing. Such development is likely to impact upon their

" amenity, including their vicws, and such impacts need to be considered and (o varsing

degress acoepted prior to stecling a single dwelling house, where favourably determined.
Please note that the owmer Is pot being asked to waive their rights in ebjecting to any '
futare developament. '

Submission in Reply 96

This letter would suggest that council staff had an inkling of what development may have
been proposed for the site.

Dr and Mrs Sterne formed the view that the effect of this paragraph aimed at:

' . cocreing us to put in writing that we would
accept that a high-density housing development would be built next to us and would impact on our
amenity and views. More importantly he states that this “would be beneficial to eur application™. We
saw this as a veiled threat intimidating us to agree to something unreasonable in order for our own plans
to be passed or passed more promptly. "

This issue was taken up with Dr Sterne during the Public Hearings. He gave the
following evidence:

MR BROAD: You see, the letter that was written to you by Mr Smith says.

In this regard -
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and that is talking about the zoning of the land and the likelihood of redevelopment for
residential flat building -

In this regard, it may be considered beneficial to the application if the owner of the
property where -

which, in fact, is a typo, it should be "were" -

to provide in writing their views on the likely prospect of a residential flat building being
constructed on the neighbouring land.

That doesn't seem to suggest that you should address the position of your house. That's
the letter you've referred to me as possibly providing it. Do you have anything else?

DR STERNE: Not in writing. We went through our letters when we prepared the letter
and if I'd have found that in writing I would have included that in there.

MR BROAD: In your view, should you have foreseen the potential overshadowing
conflict of an adjoining property and responded to it?

DR STERNE: [ was aware one day a unit development would probably go on there and
that's why we actually designed our home so that where the shadow would come would
be sat back. So we built on - if you can imagine, the block is an oblong, twice the length
as the width - and we built on one half of our property so that we would avoid
shadowing. But when you get a building to nine metres, that's going to cast a significant
shadow.

MR BROAD: So you did take some steps?
DR STERNE: Yes.

MR BROAD: But you didn't - - -

DR STERNE: But that wasn't formal advice to us, that was out of commonsense, really.

T. 2/3/05 p. 728-729

There is a fundamental misrepresentation in this paragraph. The land is not zoned with
the primary objective of facilitating high-density housing. The only high-density housing
anticipated in the zoning is in proximity to the Tweed Heads sub-regional centre, not
Kingscliff.

The letter suggested that Dr and Mrs Sterne refer any concerns to council’s Manager —
Building Services — Mr Rick Paterson. Co-incidentally, Mr Paterson was to complain
bitterly when the amenity of his property was to be adversely affected by the Nor Nor
East development.

The council has responded to the concerns raised by Dr and Mrs Sterne, submitting
(submission in reply 96):
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2. There is no evidence on Council's files of any veiled threats or otherwise that Dr and
Mrs Sterne must accept any future development on adjacent land. This claim is
rejected. If the reference is to Council’s letter of 20 February 2003, particularly under
point 3 then a reading of this paragraph clearly shows that this related to the zoning
of the land and an acknowledgement by the owners that it was likely that other
owners in the area would be likely to implement development that is consistent with
the zone objectives. The letter emphasised that the owner was not being asked to
walve their rights in relation to objecting to any future development.

4, The submissions made by Dr and Mrs Sterne to DA03/0832 were given serious
consideration and amendments were required to be made to the application to
address some of these concems. The report to the Development Assessment Panel
of 24 September 2003 demonstrates this.

5. The Council's processing of development application DA02/2061 and DA03/0832
was carried out in a professional and competent manner without any outside
influence from any of the parties involved. The submission from Dr and Mrs Sterne
has provided no evidence to support their accusations.

Mr R Ward was also to provide a submission to the Inquiry associated with the manner
that the council had, similarly, dealt with a multi-dwelling proposal on an adjoining
property. Like the Sternes, his property lay to the south.

The proponent was Pacific Projects Group (Developments) Pty Ltd, a company
associated with Councillor Brinsmead’s son-in-law.

Mr Ward was to lodge an objection to the application and was, later, to commence
proceedings in the Land and Environment Court.

Mr Ward indicated that the objection listed eight points of concern, including
overshadowing.

Mr Ward wrote (submission 254):
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Submission 254

Murphy’s Road runs generally in a north-south direction at the northern end of Kingscliff
Beach. It is situated on the western side of the lots, which have a frontage to the beach
reserve.
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The proposal had the potential to overshadow both Mr Ward’s property, as well as the
beach.

The report to council’s meeting on 4 September 2002 contains the following:

The applicant has submitted from the shadow diagrams that the proposed development
will result in overshadowing of the foreshore open space prior to the prescribed times.

The applicant has submitted that the standard is unreasonable and unnecessary for the
following reasons:

o The foreshore reserve is heavily vegetated

o Existing buildings in Murphy’s Road result in overshadowing of the foreshore reserve
and the beach prior to the relevant times.

e The area of overshadowing in mid summer is approximately 275m’ being
insignificant.

e The areas being overshadowed are not useable passive open space areas and do not
contain any public amenities or facilities which the community would be expected to use.

¢ Shadow does not extend to the beach area.

The applicant has submitted that the NSW Coastal Policy 1997 provides principles
however in relation to this matter it states:

‘The suggested standard in this principle may be difficult to apply in highly urbanised
environments. An LEP or DCP which is tailored to local conditions and which has the
overriding objective of minimising overshadowing may be required in these situations.’

The applicant has submitted that it is apparent from the note that it is difficult to achieve
the objective of nil overshadowing of waterfront open space or beach areas in urban areas
and therefore the standard is not appropriate in the circumstances.

Comment

It is considered that the reasoning provided by the applicant can be supported and it is
noted that the area of the coastal reserve is heavily vegetated and does not provide for
passive recreation as other areas of coastal land nearby.

The proposed development is generally consistent with the other objectives and principles
contained in the Coastal Policy.

The site has been inspected by a representative of the Coastal Council who indicated that
a 10m setback from the eastern boundary would be appropriate with regards to
overshadowing of the foreshore reserve.
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The applicants have provided shadow diagrams for both the proposed 6m setback and
suggested 10m setback. These plans show little difference between the two setbacks in
relation to overshadowing impacts.

The matter of overshadowing is also explored later in the report:

The over shadowing from the proposed development is both to the coastal reserve and
adjoining properties. The applicant has submitted a SEPP No.1 application in relation to
the overshadowing seeking a variation to the development standard. This has been
addressed in this report.

In addition the proposed development results in overshadowing of the property to the
south during the winter period, being an impact on the amenity of the adjoining
residence. The property to the south had alterations and additions to an existing attached
dual occupancy approved in April 1997. The building is a three storey development and
occupies the eastern end of the allotment.

As the allotments along Murphys Road are east west in orientation it is unavoidable that
there will be overshadowing to neighbours. It is noted from Council’s files that the
development o the south has the living meals and balcony areas on the southern elevation
and it is considered that these areas will not be significantly impacted upon by the
development. It is agreed that there will be overshadowing however it is considered that
the shadow impacts will not adversely impact on the living areas of the adjoining dual
occupancy.

In the subsequent court proceedings, Mr Ward’s consultant swore an affidavit including
the following:

7. | have examined shadow diagrams contained within the file of the Second
Respondent which were submitted, as | understand i, in support of the
Development Application. A copy of those plans is contained behind Guide
Card 4 of Exhibit "JG-1". | have also examined shadow diagrams prepared
by David Cooke & Associates Pty Limited on behalf of the Applicant. A copy
of those diagrams is contained behind Guide Card 5 of Exiﬁbrt “UJG-1". Asa
result of my examinafion, the following matiers are apparent:

(i) The 2 sets of shadow diagrams, which should be identical, show

significant variance.
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(i)  The shadow diagrams submitted on behalf of the First Respondent,
show less overshadowing of the Applicant's property than is the cass

in the diagrams prepared by the Applicant’s consultant.

4.
The diagrams suggest that significant winter overshadowing of the
Applicant's property would accur earlier than was portrayed in the
Development Application and that the extent of the winter
overshadowing would be more significant than portrayed in the
Development Application.

(i}  The proposed building will shadow the beach foreshore in
contravention of the provisions of clause 32B of the North Coast
Regional Environmental Plan 1998. The Second Respondent
approved an objection pursuant to State Environmental Planning
Policy No. 1 to the clause 328 Development Standard as part of the
Development Application. While the winter shadowing of the foreshore

- does not appear to be extansive the maximum mid-summer shadowing
at 6.30 p.m. covers approximately 605 sq m. of the foreshore,
according to the shadow diagrams prepared by the Applicant's
consultant. The report prepared by the Council’s Director of
Development Services (contained behind Guide Card 2 of Exhibit “JG-
1"), and considered by the Council at its mesting of 4 September 2002

states that this overshadowing is “approximately 275 sq. m.”
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8. The Report of the Council's Director of Development Services (Guide Card 2
of Exhibit JG-1") does not consider shadow impacts in the context of the
specific provisions of Development Control Plan No. 6, a Development
Control Plan promulgated by the Tweed Shire Council and in force at the time
of the Development Application’s consideration and at the present fime.
Section 3.3.1(A6) of DCP6 provides that:

'Sunllght to the principal area of ground leve! private open space of
adjacent properties is not reduced to less than 2 hours between 9.00
a.m. and 3.00 p.m. on June 21. Where existing overshadowing by
buildings is greater than this, sunlight is not further reduced by more
than 20 percent.”

9, The shadow diagrams prepared for the Applicant show significant loss of
sunlight to the yard area of his property for the hours between 8.00 a.m. and
3.00 p.m. on 21 June. The clause of DCP6 axiracted in the previous
paragraph was not addressed in the Report of the Director of Developmsnt
Services and, as a consequence, it apparently was not considered by Council
in determining the subject Development Application. A copy of DCP G is
contained behind Guide Card 6 of Exhibit "JG-1".

10. Clause 32B(4)(a) of the North Coast Region Environmental Plan 1998

(NCREP) prevides as follows:-
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“(4) - The Gouncil must not consent to the carrying out of developmen:-

(a)  onurban land at Tweed Heads, Kingcliff, Byron Bay,
Ballina, Coffs Harbour or Port Macquarie, if carrying out the
development would result in beaches or adjacent open
space being overshadowed before 3.00 p.m. mid-winter

(standard time) or 6.30 p.m. mid-summer (Daylight Savings
Time) or..."

11.  The Development Application included an objection under State
Environmental Planning Policy No. 1 (SEPP1) becauss the proposed
development was in breach of the development standard extracted in the
previous paragraph. The extent of the breach was reported by the Council’s
Director of Development Sewms as "approximately 275 sq m. being
insignificant’. The shadow diagrams prepared for the Applicant indicate that
the breach is to the order of 605 sq m at 6.30 p.m. on Decamber 21.

12.  Determination of the objection in relation to a breach of 2 development
standard contained in Clause 32B(4)(a) of the NCREP, appears fo have been
made on the basis of the incorrect information contained in the Report of the
Director of Development Services.

13.  Itis apparent from the shadow diagrams prepared for the Applicant that the
shadow diagrams provided tc the First Respondent by the Second Respondent
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in support of its Application were deficient in that they disclosed
overshadowing of a significantly less a degree than that contained in the
diagrams prepared for the Applicant

14.  Compliance with the requirements of DCP§ with respect to winter shadowing
of the Applicant's property was not specifically considered in the Report by
the Director of Development Services to Council and was not addressad by
Council in arriving at its decision. _

15.  Determination of the SEPP1 objection, in relation to the breach of the
Deveiopment Standard contained in Clause 32B(4)(z) of the NCREP,
appears to have heen made on the basis of incorract Information contained in
the Report of Council’s Director of Development Services. The report of
breach of 275 sq. m. is significantly less than 605 sq. m. calculated from the
shadow diagrams prepared for the Applicant.

18.  In light of the foregoing, it is my opinion that the impacts of shadowing in
relation to the Applicant's property and the beach foreshore were not fully and
properly considered by Council. Furthermore, i is reasonabie, in my opinion,
tn_ conclude that had Council been fully and properly informed regarding these
impacts then the subject Development Application may have been refused or

approved in modified form. A

Submission 254

The Council failed to consider the true position regarding overshadowing. Additionally, it
paid little heed to the situation as it knew it.

Other submissions received by the Inquiry similar concerns that their objection had been
ignored or that they had not been able to address council to ventilate their concerns.

The Cudgen Progress Association wrote:
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1. Community Consultation

Tweed Shire Council gives only lip service to its often stated intention to include community consultation and
input when controversial Development Applications and other planning matters are current. On numerous
occasions residents have packed meeting venues io capacity and unanimaous votes have been recorded.
Councillors have been present and have then gone on to vole against the wishes of residents. Wa have seen
four storey buildings approved in three storey zones with concessions given 1o developars re number of car

parking places and cther matters.

Submission 201

Mayor Polglase provided a submission to the Inquiry. Under the heading “No evidence
wrongdoing”, he wrote:

of

The central arguments that (a} Councillors have been illegally funded by
developers, (b) Council is performing ineifficiently, (c) it is approving
developments against the wishes of the majority and (d) it Is failing to ¢onsult
the community are all patently incorrect.

g. All Councillors have complied with their legal obligations to declare their
election funding to the State Electoral Office under the State Government's
own electoral laws, so the allegations of illegal funding by developers are

patently wrong.

b. The argument that Council is run inefficiently is also wrong since the
Council has gone from the bottom half fo number five in the State, by the
Government's own efficiency performance measures.

c. During most of my fime as Mayor, the State Government itself has been in
charge of major gevelopment applications. In fact ail recent major
development proposals, such as Salt and Casuarina wera either approved
by the State Government or by previous Tweed Shire councils, There is
therefare nc evidence of wrongdoing by my Council in this respect either.

d. The Council | preside over has one of the mest open and transparent
systems of community consultation in NSW. We not cnly comply with all
consultation requirements of the refevant Acts of Partiament, we also hold
manthly Communify Access meetings where residents and ratepayers
raise issues of their choica at sessions attended by all Counclilors.

Further, Council communi¢ates its activities and proposals fo all residents
and ratepayers with our own registered weekly newspaper, the Tweed link.
This popular, non-parfisan pubfication includes details of development
applications, Council job vacancies, invitations {o tender for Council
business and other Coundil related news.

Submission 180

Subsequently, when addressing the “Impact of the dismissal of Council, he suggested:
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Thete is sirong svidence that a Tweed Council run by the State Government
in Sydney through an administrator would rob residents and ratepayers of
their voice in the affairs of lacal government.

My Gouncil has listened to the voice of local residents opposing a number of
major developments. ...

In its submission, the council’s executive Management Team described its consultation
model (submission 329):

“Tweed Shire Council encourages a two-way flow of information
between Council and the community. Council actively consults its
constituents on their views and reactions to Council proposals by
the following methods.”

Submission 329

It then set out the various facets of the model, including the Tweed Link, the
Communications Committee, public meetings, community meetings, Tweed Futures
Strategic Plan, community access, committees and council meetings.

Mission statements, such as that adopted by the council have been in vogue over recent
years. While it may provide stature for council’s portrayal of itself, the mission may not

be reflected in the council’s actions.

Frances Rollings, Julie and John Blom provided this view (submission 270):
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‘We, as objectors, consider the procedures and processes adopted by Council in relation to the
approval pracess for the Lut 370 development to be inappropriate for the following reasons,

» The Council failed to respond to requests from several objectors for the opporauity te address a full
meeting of Council about outstanding coneerns prior to the DAP approval of the project. The
development was approved at a Development Assessment Panel (DAP) meeting on 18 July 2003
without objectors having opportunity to comment on amended plans or the Traffic Report.

s As the approval had not been issued, the DAP approval was ¢atled up to a full council mecting
when objectors contacted Cr James after they had been informed via local gossip of the approval.
Throughout the ensuing weeks despite a Notice of Recission, the eall up to a full Council mecting, »
Public Access Address outlining resident concerns and planning issues, threc legal Jetters, advice
from the Diractor of Development Services (DDS) and knowledge of an inaccurate planning report,
councillors in favour of this development continued to use the DAP approval and the time the
applicant had to wait as rcasons to approve the project.

+ Inaprivate meeting with Mayor Polglase after the Notice of Recission had been lodged he
informed objectors that the Minutes showed that the development had been approved and if they
rescinded the approval, the applicant could take the Council 1o court. We believe that the Local
Government Act 1993 Section 102 Ttem b allows the Couneil to revole or madify an approval.

« The Planning Officer misinformed ibe ohjectors and lsgal represcntation regarding app[icable
Development Control Plans by indicating that there was no Development Contrel Plan for such a
development. Objectors later discovered that DCP6 was apprlicable to the residential component of

the development.

o Conacil failed to address the Guidelines in the applicable Development Control Plan (i.e. DCP6).

e  The original Development Application was lodged October 2002. The Traffic Report was not
fumished until May 2003. This means that on both occasions when it was advertised, the
Application was incomplete and information was unavailable for objectors Lo comment o,

« The Planning Report was erronsous and these errors were never corrected althongh we notified the
Councillors in writing of these errors and omissions prior to the meeting at which the majority
council refused to rescind the approval,

e The DDS had issued advice to all Councillors regarding issuss with the development. Some
councillors who had not received the information were denied the opportunity to read this advice
prior to voting even though they had requested time to do s,

s When the DDS became aware of the significance of the tesidents issues he attermpted to factlitate
negotiations with the applizant as per Council’s Application Determination Policy. The DDS
informed Councillors of the need for negotiation and his failed attempts to contact the applicant.
Despite this, the majority councitlors refuscd to rescind the approval.
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We consider the relationship between some counciliors and proponents of develupment to be
inappropriate for the following reasons:

e When the DDS in a meeting with the Mayor and objectors indicated that he had been unable to
contact the applicant directly or through his architect to facilitate negotiations, the Mayor stated that
he had met with the applicant and he was unwilling to negotiaie. It is interesting that while the
DDS was unable o contact the applicant, the Mayor ssid that he had been in contact,

s When the DDS informed the Council meeting that he had been unable to contact the applicant, Cr
Beck said that the applicant was on holidays and was disappoiated that he would miss the meeting,
Some objectors saw the applicant on the development site the previous day. The applicant and his
architect arrived in the pubkic gallery afier the item had been considered.

Any other matter that warrants mention, pariicnlarly where it may impact on the effective
administration of the area and/or the working relationships between the council, conncillors and

its administratien

»  When the objectors met with Mayor Polgiase after the Notice of Recission had been lodged and in
the absence of the DDS, the Mayor stated that Planning Department thought that they could do
something about this but they conldn’t. We do not belicve that the Mayor was supportive of the
ettorts of the DDS 10 follow Couneil’s Application Detennination Policy.

Submission 270

It will be seen that the concerns spread far wider than community involvement in
decision-making and suggest a greater malaise in council processes.

The 14 September 2004 edition of the Tweed Link, the council’s newsletter contained the
following extract regarding Resort Corporations proposal to buy council owned land at
Cabarita.
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TIREED SHIRE COUNGE:

A TWEED SHIRE COUNCIL PUBLICATION

ISSUE

b [weed Link

2004

igz SEFTEMEER 14, [SSh 12278630

Is this an opportunity too good to miss?

Pandanus Parade Cabarita Beach has caused
much controversy. Tweed Shire Council out
lines for the first time why it needs community
input into its decision on whether to accept an
offer for this land. The land is highly con-
strained by a restriction linked to the hotel prop-
erty. It is on 60 per cent of the land {outlined
below) and requires that it be used as a
carpark.

What is the offer?

Council has been offered in excess of $5 mil-
lion. This offer compares favourably with
Council's own independent valuation of the
land. It is a market based offer. The money will
be spent solely on community projects and
redevelopment of Cabarita’s Main Street.

The developers of Cabarita Beach Hotel site
Resort Corp have offered to provide an under-
ground car park for 38 vehicles on the site and
to provide ongoing maintenance of the car park
in conjunction with upkeep of the building that
will involve commercial and residential develop-
ment. If the offer is accepted Council would
require a restriction on the title for the proposed
carpark to be maintained in perpetuity. In addi-
tion Council is planning a multi level carpark in
Hastings Street behind the Coast Road oppo-
site Pandanus Parade.

PO Box 816
Murwillumbah 2484

Dear Shire residents,

Tweed Shire Council is custodian of the entire
Tweed Shire extending from its 37 kilometres of
coastliine to its towns, villages and rural areas.
Council has acknowledged the need to profect
and enhance our assets as our population
increases.

Council is seeking input from the widest possible
cross section of the community in relation to the
offer as outlined on this page.

It is an offer that could mean a big difference in
the Council's capacity to finance future communi-
ty projects such as the ones listed on the next
page.

There are potentially significant community bene-
fits to be obtfained through using this amount of
funding fo provide and maintain community facil-
ities in Cabarita Beach, Bogangar and other areas
of the Tweed. Council will not be accepting this
offer until community input has been obtained.

It could mean much needed projects are complet-
ed in an accelerated timeframe.

Take the time to tell Council what you think. Pick
up the phone, send an e-mail, write a letter and
either fax or post it to Council.

Yours faithfully
Dr J Griffin

Tweed Link Issue 382, 14 September 2004
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This proposal and Resort Corporation’s ancillary proposal to develop facilities that
included development of the surf club site were the subject of considerable unrest in the
local community.

On 1 August 2004 a community protest rally had attracted an estimated three hundred
people.

The council was to consider the community’s response to the call contained in the Tweed
Link of 14 September 2004.

The report recorded that council’s “hot line” had received 93 calls, apportioning the
responses as:

“14 Undecided
35 For
41 Against”

It apportioned the 1798 written responses as:

“14 Non Committal
35 For
1749 Against”

The Council subsequently provided tables that provided a short statement of reasons for
those supporting the sale but, conversely, categorising those objecting to it, as will be
seen in the following extracts:
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The report provides the following commentary on the survey:

Following the consultative spread there was considerable response received by Council.
Because of the volume of responses it is not possible to provide details of each one as
part of this report.

However, appended to this report is a summary of the “Hot Line” and written responses.
The “Hot Line” report shows 93 calls were received.

The Staff Member receiving these calls has categorised these as being: -

14 Undecided

21 For

41 Against

Included in the final page is a summary of the reason for objection.

The written responses have been assessed by a Staff Member and also the appended
report indicates:

14 Non Committal
35 For
1749 Against
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The summary has endeavoured to show the reasons for support and the reasons for
objection.

By way of comment it would appear that the objection on the basis of affecting the
access to the beach would not be valid, as the proposal does not use any of the
roadway being Pandanus Parade,

However, it is noted that the possibility of making Pandanus Parade a pedestrian mall
has previously been raised by the representatives of Resort Corp and is referred to in a
letter to Resort Corp dated 13 December 2002 which states in part as follows:

“You indicated that your vision includes the closing of Pandanus Parade to traffic and
turning this into a public open space mall and the development of a quality commercial
and residential resort on the balance land owned by the Council and the surf club.

I would be prepared to recommend to Council that your proposed vision for this area
should significantly supported provided it complies with Tweed Shire Council and State
Government planning requirements.”

The final form of road surface and pedestrian use would be a decision to be made as to
what provides the best community outcome.

The issue of loss of carparking close to the beach is covered by the provision of the 38
basement public car parks. The on street car parking would be a factor dependent upon
street design.

The main issue would appear to be what decision Council makes on the use of the
“public” land considering three (3) of the titles have a restrictive carparking covenant
attached.

Council would have to consider this aspect when making a final decision on this matter
and these three issues are dealt with later in this report.

There have been two issues raised since the land sale proposal in the Tweed Link for
which legal advice has been sought.

The first of these relates to the continuation of the covenants after the classification of
the land with the introduction of the new Local Government Act 1993.

Stacks the Law Firm presented advice on this matter on 1 October 2004 and the
response is as follows: -

Council Meeting Minutes 19 January 2005 p. 173-174

In this superficial manner, the report responds to the council’s resolution of 18 August
2004:

“...that Council commence a community consultation program to present the
opportunities outlined in the Report to the broader community.”

In 2003 Resort Corporation had put forward a proposal to develop the land owned by
council, the surf club and the former hotel site that it had acquired. Mr Brack, council’s
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Corporate Performance and Audit Officer, had written a discussion paper on the project.
It contained the following statement:

Public confidence in Council can be eroded if the manner in which Councillors and
Council Officers negotiate, access and approve this joint venture arrangement, if it is not
conducted in a manner which delivers good governance, through best practice and
complies with the highest level of public accountability.

While the consultation process was occurring, council’s Manager of Strategic Planning,
Mr Jardine wrote:

In reaching those conclusions | am not commenting on the merits of redeveloping the
land. My only concern is the process for achieving Council’s intended outcome. Indeed
the Strategic Planning Unit has already come to similar conclusions in respect of the
future of this land in the drafting of DCP 50 — Bogangar/Cabarita Beach Locality Plan.
We have been preparing the DCP in conjunction with a Steering Committee made up of
local residents.

Each of these gentlemen was to decry or to reluctantly concede meanings otherwise
suggested by these documents (T. 16/3/05 p. 1450-1451; p. 1766-1768).

The concerns over the consultation processes associated with the Cabarita Beach
proposals spread wider.

The Tweed Link report contained a letter from Dr Griffin that included the following
statement:

It is an offer that could mean a big difference in
the Council's capacity to finance future communi-
ty projects such as the ones listed on the next
page.

Tweed Link Issue 382 September 14, 2004

The following page contained a list of “Potential Projects”, comprising:
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Potential Projects

This list is for discussion purposes only and has not been
determined by Council.

Morries Headland Coastal Management Plan of Works  $700K

Cabarita Main Stree F400K
Cabarita Beach Sub Office H400K
Elack Rock Bridge car park & beach access F100K
Fottsville Community Land Purchase F500K
Ambrose Brown Park H100K
Hastings Point Headland Redevelopment F300K
Cudgen Crk Restoration Pedestrian Link; K’'cliff CED to

Sutherland Point F300K
Sutherland Point F500K
Kingscliff Amenities Refurbishment Hall & Drop In Centre  $500K
Respite Centre Kingscliff H500K
Kingscliff Foreshore including toilets F300K
Tweed River Foreshore & Fingal Boat Harbour F400K
Fingal Head Rovers Surf Life Saving Club H500K
Surf Life Saving Sinking Fund for services H500K

Rolling funds to seed Section 94 Works brought forward  $500K

Tweed Link Issue 382 September 14, 2004

The validity of Dr Griffin’s statement was called into account by the Cabarita
Beach/Bogangar Residents Association, who wrote (submission 273):

On September 16, 2004 the Association wrote to Council requesting details of
proposed expenditure as detailed in their published proposal in terms of
projects to be undertaken at Cabarita Beach/Bogangar. This correspondence
was answered on October 12, 2004 only after a second request for information
had been forwarded to Council and, swrprise, surprise detailed items of
expenditare for projects already completed!!! (Refer Norries Headland

project). L

The Association’s newsletter attached council’s letter of 12 October 2004, which is set

out below:
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Please Quote . It
Cauncil Ref: DW1102203; DW1060078 [elir]

Yaour Ref No:

For Enguires .
Please Contact:  Mike Rayner

L11F02

Cabarita Beach Bogangar Residents Association Inc
¥ 29 Watergum Place
CABARITA BEACH NSW 2438

Attention: Ms C Lynch - Secretary
Dear Ms Lynch : - -

Sale of Public Land - Tweed Link 14 September 2004

1 | refer to your letter dated 16 Septernber 2004 specifically referring 1o the issue of the
+ Tweed Link dated 14 September 2004. You asked for an explanation of the

discussion purposes only. The obvious intent here was to provide an indication to the
community of the scope of projects that could be undertaken should Council resolve
o proceed with the sale of the Pandanus Parade land. Specifically in regard 1o the 3
2 projects mentioned by you | can advise as follows:-

Norries Headland ;

As you would be well aware, Councll in March 2000 adopted an improvement
plan for Norries Headland. These works included construction and
rationalisation of car parking, installation of pathways, boardwalks, and
associated facilities, landscaping, impravement of public safety and signage.
Final expenditura would be subject to the extent of the embellishment
undertaken. This would be determined during the detailed design stage.

Cabaritz Main Strest.

Following the successful completion of Main Street development works in
Tweed Heads, Munwillumbah and Kingscliff, Cabarita Beach is sean as the next
priorily for a Main Street Program. The details of such works would be
developed in close consultation with the local community and in particular
businesses operating within the precinct. Typical works would include nature
strip [andscaping and tree planting, installation of street fumiture and improved
safety for pedestrians.

GIMIC AND CULTURAL GENTRE, MURWILLUIMBAH  PLEASE ADDRESS ALL COMMUMICATIDNS TO THE GENERAL MAMAGER
) ’ FOBOK 216, MURWILLURBAH, KSW. 2484 ABN 20170732456
VALLEY OF CONTRAGIS TELEPHONE: (017) 6670 MO0 FAX: {02) 5570 2429 W et risi gowal
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Cabarita Beach / Bogangar Residents’ Assoc Inc. Page 2

3. Cabarita Sub-Office
Given the increased population on the Tweed Coast Council has given

consideration to the development of a sub-office. Such office typically would
aliow access to Council's cashjering services, dissemination of information and
meeting rooms whare loca! residents could meet Council staff as appropriate.
An opportunity may exist fo incorporate such a facility within the proposed multi
level car park in Hastings Road should that proposal proceed.

I trust the above information satisfactorily answers the matters raised in your letter,

Yours faithfully

Don Buckiey
ACTING GENERAL MANAGER

Submission 273

This was but one of a number of concerns raised by the association. In turn, it was but
one residents’ group raising concerns over council’s consultation processes.

While some residents’ associations, such as the Hastings Point Progress Association and
Fingal Head Community Association expressed more general concerns, others such as the
Kingscliff Ratepayers and Progress Association, the Caldera Environment Centre and the
Cabarita Beach/Bogangar Residents Association provided detailed submissions.
Concerns regarding community consultation were recurrent themes.

The Pottsville Community Association wrote:

The Poutsville Community Association wishes to make the following submission in an endeavour
to assist the inquiry to arrive at a just and fair conclusion. This Association with a membership of
232, was formed in 1982 and has worked with the Tweed Shire Council to obtain satisfactory
oufcomes for all of the community. During most of this period we have achieved this goal,
however with the very pro development Councils of recent timmes it would appear that there is a
very large bias fowards cerfain sections of the community with l#ttle regard for the concerns and
intentioms of the megjority of residents and ratepayers.

Submission 28

A number of speakers representing these and other representative groups appeared during
the Public Hearings. The evidence given by representatives of these named groups was
generally impressive and supported a view that these groups had seriously endeavoured
to represent their communities but, to a large degree, had been spurned by the council. In
those circumstances they were to raise both specific concerns regarding particular
developments and council practices and wider concerns over council’s consultation
processes affecting both its planning regime and its determinative processes.
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Collaterally, there were other groups who were supportive of council’s processes. In part
they comprised sporting bodies or cultural groups who perceived that they had achieved
their goals though their consultations with and through the intervention of the council.
While these provide a positive note, they neither answer nor direct themselves to the
wider issues of community involvement in decision-making.

Conversely, the Banora Point Residents Association expressed “its full support for the
democratically elected council of the Tweed Shire...”, adding that:

“Residents can now have hands on treatment for the many concerns i.e. roads, drainage,
flood mitigation etc.”

The author, Mr Tate, who had run for council on Councillor Murray’s team, gave
evidence during the Public Hearings.

Mr Tate saw the election of Councillor Murray as obtaining representation for the local
area, describing the effect of his election as:

MR TATE: ...Now, when John got elected - we got him in, and we worked very, very
hard to do that. When we did get him elected it was absolutely staggering what we could
get, because I had asked David Broyd, because he was — he was one that would not come
to light with things that I need for the people of Banora Point. I asked John to get them
when he was elected. He rang me after a week and said, "Come over to my place. I've
got the" - he had a stack of reports that high for me to read. That is what's happened.
There's been a total - it has been absolutely fantastic. And this is what worries me, that
here we are, we've just got an elected councillor and there's a chance we mightn't have
him for much longer.

T. 2/3/05 p. 715

Quite clearly, Mr Tate saw Councillor Murray’s election as a means to obtain the
consultation that the resident’s association had hitherto lacked.

Like the Banora Point Residents Association, the Kingscliff and Tweed Coast Business
Association was to express its support for the council and its concern that it might be
dismissed, writing:

This association, that includes members with Professional Planning skills & trainiF:g, has
been able to verify that our Council now has mors Development Control Plans (DCP's),
Master Plans & Management Plans in place than ever before. This association and
various members have participated with Council in many community consulation
committees that do show a determination for transparency & proper processes.
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Overall, the Tweed Shire Councit is one that is working extremely well.  does have the
confidence & support of the business communiy. It's numerous community consultative
committess and advisory bodies are inclusive of people from all sides of the local
population & from all sides of Council. The interdface betwsen Council and this
community appears to work very well and all Councillors and senior Council staff
deserve praise for their commitment to work with and not against this community. Even
those that may be ¢onsidered minority Councillors eccupy positions within Council on
Committees generally of their own selection once again showing a determination
towards a conciliatary approach between Councillors.

This Shire has been subject to rigorous & unfcunded community debate on several
issues that has become too misinformed, too emotional, too personal & too political.
This praocess, left to its own devices, will generally downgrade itself into a vacucus state
of nothingness where those ance passionate souls drop off the protest wagons to attend
to other matters infinitely more impertant ta life than heing constant oritics. In the case
of the Tweed, the incessant ramblings of a few could easily be over looked except for
the fact that they have pre empted this powerful Inquiry.

This is & ‘new’ Council with many community achievers at the helm in terms of the
Councillors themselves. This Inquiry must respect the wishes of the majority of residents
who democratically elected these people anly a few short months ago. They are doing
a wonderful job & should ke allowed to setfle into a governance style that has yet fo be
fully developed. This Council must be allowed to run its course.

Submission 35

Mr Mclntosh gave evidence during the Public Hearings. While Mr MclIntosh may have
been somewhat vague precisely about who was a member of the association, those that he
did recognise and nominate as members, including Mr Richards, Mr Roughead, Mr
Blundell and Councillor Murray were either developers themselves, closely associated
with developers, or alternatively, a councillor.

The material in the Baudino files records:

Subject: Tweed

Please note that | am today advised that the 3 Chambers of Commerce in the Tweed have held a
joint meeting. The 3 Chambers of Commerce are the Tweed Heads Chamber of Commerce, the
Kingscliff and Tweed Coast Chamber of Commerce and the Murwillumbah Chamber of

Commerce.

The Chambers of Commerce have agreed to form a body to be called the Tweed Business
Council. The Tweed Business Council has been formed to also be a participant in public debate
and particularly, to make appropriate press releases and comments, letters to the editor, etc. in
support of the Balance Council and pointing out the deficiencies of the Greens, Boyd and Labor.

John Penhaligon has been appointed the spokesperson and the person responsible to run this.

Accordingly, | believe that Winning Directions need to add onto their PR campaign another
heading for the Tweed Business Council.

We need to produce a further press release announcing the formation of the Tweed Business
Council and John Penhaligon as the spokesperson. Winning Directions need to get in contact
with John Penhaligon. You can get his contact details directly from Idwall Richards.
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| also understand that John Penhaligon has a further idea that he would like to run a number of
advertisements drawn up like a job application. This job application would indicate that it is an
application for a job with the following characteristics:

a senior executive position

in charge of a budget in excess of $100 million per annum

business and management experience essential

history of management and performance of the applicant will be critical

It will then go on to list all of the requirements that are clearly not met by the Greens, Max Boyd
and the Labor Party.

Following on from this job application advertisement, he then intends to run some further
advertisements, together with press releases and commentary about the lack of qualifications and
the quality of people running for the Greens, Labor, etc.

Accordingly, can you include this organisation as another body that we should take account of
and actively encourage and manage.

Regards

Paul Brinsmead

Direct Email: brinsmeadp@hickeylawyers.com.au
Direct Line: 07 5556 7401

(15.01.04)

Extracts from Baudino files

(b) The 3 Chambers of Commerce on the Tweed, the Tweed Head’s Chamber of
Commerce, the Murwillumbah Chamber of Commerce and the Tweed Coast
Chamber of Commerce have agreed to combine to form a body called the Tweed
Business Council. The Tweed Business Council will undertake its own third party
campaigning. lts mediums will be:-

e ltis also distributing a monthly and in some cases, bi-monthly newsletter.
This newsletter will be fundamentally used to back the achievements and the
record of the Balance council and to sell their ongoing vision for the Tweed.
This newsletter will also aggressively deconstruct and attack the Labor party
and Max Boyd and the Extreme Greens;

e It will undertake an extensive PR press release campaign;

e |t will extensively advertise as part of a campaign selling the achievements of
the Balance council and engaging in negative advertisements attacking the
Greens, Max Boyd and the Labor party.

Extracts from Baudino files

It was to put out material, such as that, drafted on their behalf by Tweed Directions:
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WHY INDPENDENTS MUST BE ELECTED ON 27" MARCH, 2004

“The current Council has brought the Tweed to record levels of opportunity,
growth and employment.” — BIG BOLD

Welcome to the first edition of the Tweed Business Council’s ‘messenger’. We have
formed to promote the views of the business and wider local community ahead of the
March 27 poll.

The body of the group consists of the Tweed Heads, Kingscliff/Tweed Coast and
Murwillumbah Chambers of Commerce. As a group of reputable citizens and
businesspeople, we will express opinions on the current Council, future Councillors and
any other parties or groups, without fear or favour.

Our aim is to ensure the Tweed doesn’t fall into the wrong hands while raising issues of
concern.

In order for the Tweed to stay protected and continue to flourish, it’s important to strike a
balance between the environment, development, economic sustainability and the quality
of life.

In this issue we show results of an in-depth study conducted by professional analyst, Mr
Alan Midwood and briefly examine our current Council over the past four years.

The current Council is led by Mayor Warren Polglase and consists of two factions: the
majority group: George Davidson, Lynne Beck, Bob Brinsmead, Phil Youngblutt, Gavin
Lawrie and Wendy Marshall; and a minority faction of Max Boyd, Henry James,
Bronwynne Luff and Barbara Carroll.

The Polglase-led Council and in particular the pro-business Councillors (Davidson, Beck,
Brinsmead, Youngblutt, Lawrie and Marshall) were elected in the last elections to bring
responsible financial management, the highest quality of business and development
opportunities to the Tweed, to create opportunity, growth, employment and wealth.

As the minority faction (Boyd, James, Luff and Carroll) resent any business and
development opportunity, the majority Councillors have led the way over the past four
years and gained several credible accolades on behalf of the Tweed.

Both factions in Council strive to protect the natural environment of the Tweed, however
the majority group have proved that to establish and maintain a balanced cycle in the
environment, a need for sensible economic infrastructure and development is a necessity.
High quality development does bring new projects and a modern touch to a village, but it
also revamps the environment with millions of dollars. In most cases, what is dying
bushland is soon turned into world-class landscaping and flora.
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The Tweed Business Association (TBA) do praise the minority Councillors for having
such a heart-felt concern for the environment, but must emphasise, like most greenies,
their attitudes lie in not progressing and thinking of the future of our children. With such
negative and ‘anti-everything’ attitudes, the TBA would not like to see people like this try
and plan for the future when they themselves cannot adapt to change ...... remember
change is inevitable, why fight it when we should be planning and catering for it. A
perfect example of a greenie-led (Boyd-led) Council is the Byron Council — in dire
financial straits and near dismissal. The Tweed has been there before when it was led by
Max Boyd, it was considered for sacking — lets not go there again.

The majority group (Polglase, Davidson, Beck, Brinsmead, Lawrie, Youngblutt,
Marshall) are responsible for improving and igniting the Tweed. The TBA would like to
point out what a pro-business Council has done for the Tweed:

e  When the majority group took the reins in Council, they raised it from being ranked
dead last (176™) to 5™ position! (It’s also a fact that other NSW Council’s have
approached the majority Councillors to find out their secrets of success!)

e Ensured the highest quality community infrastructure surrounding projects that were
approved by the State government such as Salt and Casuarina.

e Putin place a new regime to collect contributions and cash from developers and
businesses. Many Councils in New South Wales have actively set out to study and
follow Tweed’s example on how to extract such contributions for the benefit of all
ratepayers.

e Unemployment has been reduced from high double digit figures down to close to the
national average.

e Approved a diversity of projects, ensuring different socio and economic needs are met
and prides itself on not rezoned any land so as to allow further development. It has
instead ensured that land available and previously zoned for development is
developed to the highest standards and quality, benefiting all aspects of the Shire.

e The Council has overseen, in partnership with the State Government, the development
of new road and other infrastructure. The new national highway was opened during
the period of this Council. Focus has now been turned onto alleviating traffic in
South Tweed — a result of destruction from the previous Max Boyd Council. The
Council is also working on plans for Tugun and Sexton’s Hill in conjunction with the
State Government.

e Instigated a new planning vision by way of a new strategic plan for the whole of the
Tweed. The Mayor, Warren Polglase, has been active in meeting community groups
and putting in place a new strategic plan for the intention of more definitively
and stringently defining development rules and standards.

The TBA wishes to congratulate the current Council, in particular Warren Polglase,
George Davidson, Lynne Beck, Bob Brinsmead, Gavin Lawrie, Phil Youngblutt and
Wendy Marshall, on picking up the pieces of a mis-managed Council (Max Boyd) and
setting new precedents in economic and environmental conduct. The majority Councillors
have given the Tweed a future and proven time and time again their professionalism and
experience is second to none.
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Don’t take our word though, see the following factual report and see just how far the
Tweed has progressed and the secure future is holds, all due to a pro-business business
Council.

ADD IN REPORT FROM ALAN MIDWOOD!

Extracts from Baudino files

Any suggestion that the assertions by Kingscliff and Tweed Coast Business Association
or any of the other business association joined in this triad, or any statement made by
those associated with them regarding the consultation processes of the council lacks
credibility.

On 26 June 2003 Denise O’Brien, a town planner, who had responsibility for the Nor Nor
East development sent an email to David Broyd regarding threats made by another
member of council’s staff, Mr Paterson, to bring proceedings in the Land and
Environment Court. The email contains the following statement:

“Also I just realised that the recommendation does not specifically determine to approve
the SEPP1.”

This was to be followed by a further email sent on 3 July 2003 recommending that Mr

Broyd exercise his delegated authority to assume DIPNR’s concurrence. Mr Broyd duly
did so.

In the period betweed these emails, Mr Broyd had written to DIPNR advising of the
consent granted by council. DIPNR responded by letter dated 2 July 2004 raising serious
concerns, as follows:
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Mr David Brayd . _
Director Revelopment Services 0'\\-
Twaed Shira Cauncil ,

FO Bax 816

MURWILLUMBAH NSW 2484

Paoar Mr Broyd
. Developmant Appiication DAO2/1136, Marine Parade, Kingscliff
Thank you for your letier dajed 30 June 2003 ragarding this matter.

While } ncte this is & matter for Council fo consider, thera are a number of
areas where [ caniinue to have concams. These [nclude:

* Why Councit chase to reduce the haighfuf the buiiding by only 0.5 melres -
Instead of the 1.2 metre raductlen recommended by Couneil's planners.

«  How the smaler height reduction adepted by Couneil sffects the views of
res|dents |ocated behind the site.

«  The polential for this approval to act as a pracedent for other
devetopments in tha Kingacliff forashare area.

 The potential for the development ta be converted from retailtourist
acnommedation 1o residontial and whether allowance has been mede for
the additional car parking this would generate, :

| would appreciats it if Qounci could be rads eware of thess concems prior
to considering the rescission motion an the dovelopment.

Yoursgineceraly

2 ——

b
2.} Andrew Capple-Wood |
Deputy Directer-Goneral

2+ JUL 2%

The concerns were ultimately to come to nothing. The rescission motion was lost.

The council was subsequently to deal with a section 96 application that sought, inter-alia,
to make provision for penetrations to facilitate for possible kitchen exhaust facilities

above the roof.
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Despite the concerns that were raised by DIPNR, there is no reference in the report to
council of DIPNR’s concerns or that the application was referred to DIPNR for its
consideration.

The concerns raised by DIPNR were simply ignored.

In January 2000 council considered whether it should approve a proposed Dune
Management Plan for the Kings Beach development.

Both DLWC and NPWS had written to the council earlier in the month advising that the
plan was not acceptable. The report to council recognised:

“The South Kingscliff land is probably the most important land in NSW for ensuring
quality planning and physical results on the ground.”

The report recommended against approval of the plan.

Despite this, the council approved the plan, ignoring the both staff and departmental
concerns.

On 24 February 2000 DLWC wrote:

The Dune Management Plan approved by Council in January 2000 is not acceptable
to the Department {DLWC).

A new Dunc Management Plan should be prepared. It is recommended that the
proponents and/or their consultans liaise with DLWC and Council staff to oblain
detailed written criteria for the preparation of an acceptable Dune Management Plan.

The council was between a rock and a hard place.

On 24 December 2002, Professor Thom of the Coastal Council had written to the council
raising a number of concerns over the SALT proposal. The letter had recommended that
the building line be placed S0m further westward, upon the following premise:
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3. Foliowing ESD  principles, espesially the precautionary. principle (but not  excluding
intergensrational equity and biological integrily principles), the building line should be at ieast
S50m landward of the western 77 zone boundary for the Quirigger Hotel and 25m for house Iots,

- This will provide greater security for the investment info buildings over the next 50-100 vears
during which sea level is projected to rise ¢.0.48m+.30m (IPCC, 20M). The hazard study by
WBM provides for a ling of erosion over the.next 50 to 100 years. Whilsf conservative, the
methadology used does not defing iines which are shsolute and definitive in time and space.
There is nothing in these estimates to indicale that sea-level rize will cease at 100 years and
hence erosion will cease. Moreover there is some expa‘f@tation that erosion rates may accelerate
over the period 2050 to 2100 but this is difficull to quantify given uncerlainties aftached to the
IPCC projections an rates of sea-level rise. Capital investment of the scale envisaged at SALT is
considerable. The size and bulk of the Outrigger Hotel is of particular concern. As an erosion
scarp approaches a larger building, there Is necd to consider a zone of reduced foundation
capacity some distance landward of the scarp to be determined by sleps, soil and design factors.
It is our understanding that WBEM did not factor in the potential for slumping landward of an
eroding scarp due to load. We suggest that engineering design refer 1o the work of Nielsen Lord
and Poulgs (1992) published in Australian Civil Engineering Transactions, Vol.CE24, No 2, PP
167-174. Qutrigger Hotels and Resorts Australia Pty Ltd has indicated the hotel’s reluctance to
move ihe building alignment. However, there should be a further opportunity for the hotel to
consider its position given the risk to the investment and potential to impact on the integrity of the
beach and frontal dune over the Iife of the building. Given the scale of the tote! site a furth—r-
f0m should offer investors a greater level of security with an addifional buifer area which 6
be attractively landscaped to add to the amenity of the site,

Professor Thom’s views were acknowledged in the subsequent report to council,

3.3 CoasTtaL EROSION

Professor Thom, the Chair of the NSW Coastal Council has stated his position fo

gzouncil that the Outrigger building should be setback a further 50m and that the

tesidential allotments should be sethack a further 26m due to the potential coastal

_ rbsion_ hazards which may resulf in the future. This advice is targely based on his
experfence and knowledge of coastal processes and adopting a precautionary
prroach to this issue.

For the purpose of managing coastal erosion issues and devetopment along this

section of the coastline, Council has relied on the position of the 50 year hazard line

plus 30m as the setback requirement for developmant. This is raeflectad by the zone
- '\) boundary betwsen the 2{f) and 7{f) zone.

The Coasltline Hazards Identification (jointly commissioned and also adopted by
DSNR and Council) by WBM Oceanics has found that in this area of the coastiine it
. appears that a limited erosion occurred over recent years. This study remapped the
various hazard lines and in this location located the 100 year hazard line seaward of
the existing 7{f) zone boundary putting all development proposed by this
development westward of this hazard line.

It must be acknowledged that this is a difficult issue and as Professor. Thom points
out there is a level of uncertainty in predicting such hazard lines. However, based an
Council's past planning approach to dealing with this issue jand e‘q&tsﬁﬁtm his
lageeRTTE Stiths considered reasonable to base Council's judgement in managing the
¢onclusions of the WBM Qceanics Study and the current Tweed LEP 2000 zones.

the concerns raised by Professor Thom were ultimately dismissed on “...Council’s part
planning approach to dealing with these issues and equity to the landowner...”

Professor Thom had also raised the Coastal Council’s concerns over the surf lifesaving
facility emphasising the hazards of the beach:
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4. The provision of the Surf Lifesaving Facility with the hotzl is a major concern 1o the Coastal

- Council. The beach here is highly erergetic andghazardous as mapped hy Professor Andrew
Short for NSW Surf Life Saving. To provide a facgﬁ'ﬁ’wﬂnlﬂ encoyrage visitors and residents to
swim in dangerous sudf condifions. It i3 impossible 1o guarantee long-term continuation and
vigilance at such a facility. Coastal Council is worried that SALT would use this facility 1o help
promate tourist and residential use and thus put lives at risk. The aliernative is to place a
‘permanent closure for swimming” or “swim &l own risk” signs.  In addition there is the issue of
Tweed Shire Council's liability as the beach wdll be under its care and control.

While the report to council was to speak of the proposed lifesaving facility, the concerns
were directed to the possible ongoing costs that might be incurred by the council and did
not refer to concerns as having been raised by Professor Thom.

Professor Thom’s concerns over long-term vigilance may well be realised. Mr Aldridge
and Mr Raftery both gave evidence of the failure of the surf club facilities at Casuarina
Beach. Their evidence raises serious concerns, as indicated by this extract from Mr
Aldridge’s evidence:

MS ANNIS-BROWN: Mr Aldridge, if I could just start by raising one of the issues that
you put in your submission to the Inquiry and that was with respect to Casuarina Beach
and the patrol of that beach. You state in your submission that:

After only two years of patrols the developer has now said that they will not patrol the
beach and certain councillors on the Tweed Shire Council have agreed to spend
ratepayers' funds to pay for lifeguards on the beach.

If you could just explain to the Inquiry perhaps your understanding of what the
agreement was and what subsequently happened?

MR ALDRIDGE: Certainly. As you well know, there's a long history with the
development of Casuarina and what occurred was that when the approvals were put
through the presiding mayor was Mayor Beck and there were no covenants put in place
for compulsory contributions for lifesaving for the developer, part of the many
negotiations that took place. The developer clearly marketed the subdivision on the basis
that lifeguards would be provided and that it was actually going to be a surf community.
Because the covenants weren't put in place, what occurred was that the developer
voluntarily maintained patrols for two approximately two years and for the upcoming
season decided that he didn't want to anymore. There was no statutory obligation and,
again, Councillor Beck pushed very hard for the Council to pay for manned patrols on
Casuarina Beach which is the only beach that gets manned patrols for the whole summer
paid by Council.

MS ANNIS-BROWN: So when you say the developer voluntarily for two years put in
place people to patrol the beach, or lifeguards, as you say, there were not covenants put
in place for him to do so but that was part of the deal, the initial deal or what was your
understanding of that?
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MR ALDRIDGE: My understanding - it was simply an agreement the developer had
with Council.

MS ANNIS-BROWN: Right.

MR ALDRIDGE: There was no statutory requirement and I believe that it was a very
good marketing tool for the developer and it was a good investment to attract people to
the area.

MS ANNIS-BROWN:  So, that agreement was for the two-year period or - - -

MR ALDRIDGE: [don't know if there was a set timeframe.

MS ANNIS-BROWN: Right, okay. So, the current situation is Council is paying for
lifesavers on the beach?

MR ALDRIDGE: My understanding of a recent resolution the Council has agreed to
contribute for paid lifeguards on Casuarina Beach. That's my understanding, yes.

MS ANNIS-BROWN: Do you know round about when that resolution of Council took
place?

MR ALDRIDGE: My sense is within the last three months. I'm not sure of the exact - -

MS ANNIS-BROWN: So, fairly recent?

MR ALDRIDGE: Fairly recent, yes.

PROF DALY: Could I ask, is there a surf club at that beach?

MR ALDRIDGE: No.

PROF DALY: So, where do the lifesavers come from?

MR ALDRIDGE: [In the future or currently?

PROF DALY: Currently?

MR ALDRIDGE: My understanding is that they are paid lifesavers who - professional
lifeguards. The surf club at Cabarita had helped out from time to time yet these are
either independent people or they're professional lifeguards who are employed.
PROF DALY: And, do they have premises or - how do they - - -

MR ALDRIDGE: No, it's simply a temporary set-up so they man the beach.

PROF DALY: Do they do it on the weekends?
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MR ALDRIDGE: What they do as I understand it is that during the holiday periods in
particular and certain weekends over summer.

PROF DALY: Is that beach a fairly safe beach or not?

MR ALDRIDGE: The research that was done when Casuarina was being approved
rated it one of the most dangerous beaches on the Tweed Coast and, in fact, the New

South Wales' coast.

T. 10/3/05 p. 1212-1214

The report to council provides details of the council’s consultation with government
agencies, under the heading “NSW Coastal Policy 1997 the report states:

The proposed subdivision layout provided tesults in a significant amount of
cogstal foreshore area being 400-500 mefres from & formalised publfic park
The fack of more widely available public car parking in association with the'
accessway provided at approximalely 80m intervals is considered inconsistent
with objective 7.1 of the NSW Coastal Policy 1997. DLWG considers that the
current proposal is deficient through ifs lack of vehicle parking spaces fo
facilitate public access to Lot 500. This will result in a potential future conflict
befween beach users and residents over on street parking. Accordingly, DLWC
;’ECO!E-’]mendS that additional public parking be provided at approximate coastal
acations.

The proposed development site incorporates significant earth fil for a farge
propaortion of its easiern side presumably to assist in gaining ccean views. Goal
3 of the NSW Coastal Poficy seeks to protect and enhance the aesthelic
qualfties of the coastal zone. For this development proposal, consideration and
applfcation of the design and location principles contained in the coastal poficy
(Appendix C Table 3} will be requirad. In this regard DN WC recommends that
particular attention be given fo avoiding pofential overshadowing impacts and to
maintenance of natural vistas from the foreshore and beach,

Under the heading “Coastline Hazards” the report states:
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The SALT proposal represents a significant new residential development
adfacent o the Tweed Coastline on a currently undevefoped site. Accordingly,
the dstermination of the seaward boundary of the proposed development is
considered crucial.  Tweed Shire Council has recently completed a Tweed
Coastline Hazard Definition Study (WBM 2001) as the inifial stage in the
preparation of a long term coastine managerment plan for the Shires coastfine.
The Study indicates the coastline adjoining the proposed SALT development is
subject to the coastline hazards of short term storm srosion, long ferm shorefine
recession and climate change including a postulated sea level rise impact from
the greenhouse effect.

Appendix D of the Tweed Coastiine Hazard Definition Study defines a fandward
extont of coastline hazard zones for various planning timeframes based tpon
the above hazards. Figure D18 of Appendix D indicates thaf the subject fand is
focated landward of the 100 year hazard lines.

in the absence of the adopted Goastline Management Plan for the Tweed Shire
Coastline it is recommended that in defining the building ssthack lfine that
Council consider: -

«  Coastline hazard impacts including climate change and the need to
accommodate natural shoreline fluctuations in the long term without
demands for future protection and associated beach restoration
works., ' '

» The provision of public foreshare access requirements in perpetuity.
«  Maintenanice of natural aesthetic quality including the potential visual
impact of development as viewed from the foreshore and beach.

«  The uncertainties arising from future conditions thaf require a risk
adverse or precautionary approach to decision-making.

Neither of these sections encompasses the concerns that had been raised by Professor
Thom. His concerns are not dismissed; they are ignored.

The DEC, which in part had previously been the NPWS, provided a submission to the

Inquiry. The Department raised a number of concerns illustrating them by reference to

particular developments.

The department listed its concerns as:
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After reviewing tha key develapment projects In tha Twead Shire where wa have besn invaived,
_there are a number of récurrant themes In ths planning process that have been a sourge of

disappointmant fo.us. These inciude: L )

1) Councit seaking our advice on protaction of thraatansd Species of Aboriginal heritage

- &nd ™en appearing to ignora I, tesulfing in appareat béneft 1o the devslopmant
proponent and undesirable or excessive loss fo the environment. )

ta pre-gpt land use planting decisions by
tenance’ works resulting in the degradation o

the land's naturel and cukural values during the planning process. This inclirdes during
fhe preparation of draft Loca! Environmantal Plans {LEP) ‘and the develapment,
assessment (DA} procass. Tha slow pacs of both in Twead allows tese damaging

activities to continue for iong padods.

2) Pevalupment companies balng allawsd
undertaking sa called Yarming” and ‘main

3 Council, or othar determining agentiss, allowing piece-meatl and ad-hoc development
without adequats considaration of the cumulative impacts on ths smvironment.  This
includes atgepting addiional DAS and madifisations to developmant approvals bayand
the scops of the adopted master plan gr initial DA for the oropesal. _

- Typically, at commencament of a major davelopment, impacts and trade-ofis are agread
lo and encapsulated in a masterplan or concept plan. Later variations rasylt in erasion
o enviranmental / cultural values and gains to davelopers in torna of more residantial /
tourist develapment arees. Often, the cumulativa impacts of these ‘minor variations are

not fully assessed, .- |

In turn, it raised the following particular issues regarding the SALT development:

SALT - DEC Fils no 83/01203

Proponeant: " Ray Group Pty Lid,

Frimary constliant: Aspoct Narth - Guy Holloway. : -

Key Cowncit staff: Woel Hodgas, Garry Smith |indes me
b M voel Hody ary smith, Lindsay McGavin, Steve Enders {fermer
Diher Key Agencias; Dapartment of Infrastructura, Planning end Naturat Resources.
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Backgroumd: . o

The SALT development is a maj i itk -

| Vel ] jor cosstal davelopment with the inital

gﬁeg:?ﬁ;ﬁl pr[lggpih; Snt';al;!uclion of the State Environmerital Planning Poficy ?dtigl;i f Fé:p;g;g

lopme : cing enacted, Crown Land bounds the development fo the

g:aa[:de Cny'tq the Suuth and Cudgan, Gresk to the west and the mast}i_napta the sast, 2“@;

velapment iniative of the SALT daveloprerit was the raising of ta site by up to four retres, by
. the imporiation of sand, to provide for constal Wsws. !

The DEC pravided numerous submissions to Cavingil ra. i i
; 0) - fagarding this development, in particular,
;:m ra;slnesc; 10 the development's likaly impact upen Cudgen Grask, the coastal dune syp:-jam and
raateEdf ed spacies. Key issues of concem raised wers tha cumutative impact of the daveiopment,
neeator ervironmental butfars and mitigation for threatensd specles. ‘ :

Potentlal lssuzg; : . :
V' BECadvice an development matiers being ovrlooked.
The DECs recommendation for a minimum of 50
_ ( metrags  emviranmeantal
ﬁdfvgjeopm frea) betwaen tha high tide leve of Cudgen Grack and tha davalnpmanﬁuf?;;
Cll::ld el::-:_ mlplamen?sd‘.n}a developmant encroachas glgrilicantly within tha buffer and
G mgw:ﬂa;.cmege T&Efkﬂgmem afe now numeroLrs additonal hausing lots adjacent
° !
tracke in e o el buf r.as, WE].‘ as in@s@durg such ag pipelinas and walking

F-'4 Gﬂunﬁil, er otfer determing :
. ng egencles, allowing plsco-meal and gd
devalp ot ko
e et Mﬁrmg adaquate considerstion of the cumulstive impocts on the
Rather than zccepting one sin .- L i _
{ gle developmenit application for the proposal
;mﬂ Sr;t:'rga;ul;.; 3}:: i:; ﬂ:f:tdoualftp;nant.-_ The DEG is aware of sep?arapr‘;sgis?g:";}?g
‘ : W TSt rasort £ epartments / subdivisior, Pepper:
shed and bitans gas storags facility. It is und rstond . banh humeraus oes
amsidments to davainperent applk:—git}f‘ons tadgad :inl:ra. thoe ha_we Paen fumetols 586

It appears that were has be : : -
ovaral developmond, ﬂn a |ack of a!._umulativa enviranment impact assessmant for the

= Cther mattars,
The planning process for the assess ' '

) ment of the Impact of the davelo
ﬁﬁnedﬁpeuas Is questioned. A Species Impact Statemant (SIS} waspgvgc:i]n;e;pg:
propa E‘gﬂ - g?wﬁaﬁﬁ #Lﬂanaighamant rﬂans. for those species likely to ba Impacted

posal. ftis it from the resultant developmant that the thraatar i
eonsereation outcoms that may have gthaniss been alteinad thraugh the g?éa ;&ﬁ?:: :

nat been achigvad.

Having become aware of the concerns raised by the DEC regarding the SALT and Koala
Beach developments, the Ray Group wrote to the Inquiry, hotly defending its position.

This was to result in further correspondence from the DEC, which, while providing some

clarification, does not detract from the thrust of the original letter.
Mr Diacono, the Manager, Conservation Planning with the northeast branch of the DEC

gave evidence during the Public Hearings, confirming the department’s concerns.

He confirmed the department’s view that there had been a number of recurrent themes in
the planning processes that had been a concern to the department, providing a view:

MR DIACONO: [ would see the disappointment being particularly aimed at Tweed
Shire Council in the way it has interpreted the planning legislation. We deal with
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development basically from Newcastle through to Tweed, and different councils have got
different ways of doing things, and there are different outcomes, but we seem to have
more disappointments at the Tweed end than we do in other areas. Now, I think it's —
Tweed Council has a very difficult job because it has a very rich biodiverse area to deal
with, and it's got the greatest demands on the land, I'd say apart from the Hunter Valley,
in our whole area. So it is a very difficult tightrope for Tweed Council to talk, but, on the
other hand, the outcomes sometimes can be quite disappointing.

T. 9/3/05 p. 1140-1141

Similarly, the Department of Lands wrote, expressing the following concerns:

AREAS OF CONCERN — SPECIFIC DETAIL

1. Construction of Parking and Access on Reserve 72592 for Future Public
Requirements at Pottsville.
e Reserve 72592 is administered by the Department of Lands; not a reserve under the
care, control and management of Tweed Shire Council (TSC)

¢ In 2002 TSC constructed a parking area within the Reserve to support commercial
development on adjacent lands (lots 1 and 2 in DP 1002122).

e TSC did not obtain the consent of the Minister administering the Crown Lands Act
1989, as owner, for the construction

e TSC has also required under the EP & A Act the provision of rear access to
properties through the Reserve.

e TSC did not obtain the consent of the Minister administering the Crown Lands Act
1989, as owner, for the lodgement of development applications for these commercial
developments.

2. Unauthorised clearing in Coastal Dunes.

e TSC is the appointed corporate manager of Crown reserve 1001008 for Public
Recreation and Environmental Protection (notified 31 October 1997) and is charged
with the care, control and management of this reserve.

o lllegal tree clearing is a continual problem occurring in this coastal reserve,
particularly with large areas of new residential development in the area.

e TSC, as corporate manager of the reserve acts to discourage illegal tree clearing
through public education and the erection of visual barriers in some areas. However,
after supporting large scale urban and tourist development in the area between
Pottsville and Kingscliff known as Casuarina Beach, Council has chosen not to deal
with any illegal clearing in this area.

e As corporate manager for Crown Reserve 1001008, managing illegal tree clearing is
a responsibility of the Tweed Shire Council. However, in November 2003 the majority
of Councillors voted not to support a Department of Lands proposal to erect signs in
areas that had suffered illegal clearing. As a result this Department has had to use
departmental funding and staff time for the development and installation of signs and
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visual barriers, and to undertake public education in the area despite this being a
Council responsibility.

3. Lot 490, South Kingscliff

e Lot 490 at South Kingscliff comprises Reserve 1002202 for “Tourist Facilities and
Services” notified 6 November 1998. Tweed Coast Reserve Trust (managed by
TSC) was appointed trustee on 23 April 1999.

e Despite earlier recommendations (tabled in Council’s Minutes 5 May 2004) that the
Tweed Coast Road not be relocated through Lot 490 until the “draft DCP 46 and
the draft Plan of Management and the tendering process for Lot 490” are
finalised, Council resolved in May 2004 to approve the relocation of the road
through Lot 490 on “the alignment proposed by the Ray Group” and subject to
the Ray Group funding the road on the condition that the Ray Group be
reimbursed by the successful tenderer for Lot 490”.

e The Ray Group is a development consortium responsible for the development of
Salt, a new suburb south of Kingscliff.

¢ Inresponse to significant community concerns regarding this decision and Council’s
management of Lot 490, the Minister for Lands removed Lot 490 from the
management of Tweed Shire Council and appointed an Administrator to manage
the Reserve (by gazette dated 28 May 2004).

e Issues being raised by the community in regard to lot 490 include:-

- The decision regarding the location of the road;

- Council’s relationship with the adjoining developer;

- The reliance by TSC for income from Lot 490 to offset the costs for a new bridge
across Cudgen Creek and other infrastructure;

- The adequacy of the section 94 Contribution Plan to require adjoining developers to
meet the true costs of the provision of services and infrastructure in the South
Kingscliff area.

e The Department is especially concerned at the approval of the Salt and Casuarina
Beach developments despite the apparent lack of an adequate Section 94
contribution plan.

e Further, the approval to these developments was given on the assumption the
Department of Lands would concur with the formalisation of the new road through lot
490 and the loading of infrastructure costs onto that land.

Mr Hodges was not aware that any department had raised concerns:

MR BROAD: ... In the period that you have been in your job, have you seen any
concerns raised other government departments in respect of the planning decisions of the
Council?

MR HODGES: No, not at all. I've had some interaction with the planning staff at
Grafton and I've also had some discussions on major development, which I've been trying
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to get off the ground at Seaside City, with the SEPP 71 team, if you like, that are in

Sydney. And they're all was, you know, we've got a good working relationship with the

State government. I think they appreciate the professionalism of the staff, and it's not

through my instigation, it's happened over time, that they've developed with the Tweed

Shire planning staff.

T. 18/2/05 p. 336

In its submission in reply (submission in reply 96), the council responded to the
concerns in the following manner:

State Government Submissions about Tweed Shire Council

The submissions which have been made by varicus State Govemment Departments about
the Tweed Shire Coundil to the Inquiry were only received on 1 Aprit 2005. There has not
been sufficient time to analyse all these submissions and make a detailed response.
However the most critical submissions have been made by the Department of
Environmient and Conservation (DEC) by staff from the former National Parks and Wildlife
Service. The allegations which these staff have made about Tweed Shire Council are
difficult fo comprehend as the former Parks and Wildlife Service has had inputand
provided conditions t¢ preserve the environment on all the major developments in the

“Twaed. Not only have these aofficers specified all of their environmental requirements for
these developments they have formulated appropriate conditions and agreed that these
conditions have been fully complied with before Council has issued final approval
certificates for these developments. '

In recent years all major developments has been the State Government's responsibility
and any shortcomings in recent approvals could only be attributed to their own staff. The
suggestion that developers are using existing use rights to increase developmeant yields
prior to LEP changes thraugh clearing and drain maintenance js incorrect and cannot be
substantiated. Council staff have fully co- -operated with these representatives from the
former Parks and Wildlife Service. All existing use right applications have been properly
assessed based on best practice and recent Planning and Enviroriment Court decisions.

The statements made ahout disappointment in-the environmental outcomes of
development in the Tweed are incomprehensible and illogical given their input mto
development requirements and their agreement as complying.

The majer developments in the Tweed, ie, SALT and Casuanna are acknowledged as best
practice in meeting environmental outcomes for coastal development in New South YWales
and other areas of Australia. The allegations made by the DEC cannct be substantiated
and have no validity. The instances where works have allegedly been carried out causing
environmental harm could have been addressed by the former Parks and Wildlife Service
under their own legislation. At page 8 of their submission the statement is made that there
was insufficient evidence to prosecute the matter yet this example is still used to cast:gate
Council.
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Another submission which is critical of the Tweed Shire Council is that from the Lands
Department. Again this submission is simply incorrect and demonstrates a narrow focus
with a complete lack of understanding how development contributions can be lawfully
obtained. The allegation is that the SALT and Casuarina Beach developments were
approved without an adequate Section 94 contribution plan and with an assumpiion that
the Department of Lands would concur with the formalization of the new road through Lot
490 and the loading of infrastructure costs onto that land. The developments at SALT and
Casuarina Beach were required 1o provide all the relevant Section 94 contributions as part
of their development approval conditions. These contributions included the road
upgrading costs of the Old Bogangar Road. The traffic from these tourist developments
has been planned alohg the relocated Twead Coast Road and not as a continuation of the
road through Lot 490. All of the requisite contributions towards the upgrading of the Old
Bogangar Road have been obtained. In addition some monies were sought from the
SALT development for the upgrading of the timber bridge linking Lot 430 to Kingscliff. A
contribution was obtained from the SALT development to provide pedestrian and cycle

access to Kingscliff. The timber bridge has been assessed by Council's engineers and
with the reduced traffic flows as most of the traffic is now using the upgraded Old
Bogangar Road instead of coming through Lot 490, the life of the existing bridge is
estimated at another 15-20 years. There is no nexus legally available to have the SALT
and Casuarina Beach developmants upgrade the bridge in these circumstances.

The existing road linking the SALT development with Kingscliff is an old mining road which
has been constructed in the Lot 500 coastal teserve. There is a temporary road which
was approved across some allotments in the SALT subdivision in the interim of relocating
the old mining road to link with the main access road along the SALT development. The
Department of Lands required a new road within Lot 490 rather than allow a temporary
road to be relocated north of the SALT subdivision and have the existing mining road
remain in Lot 500. The Department of Lands appraved the ledgement of the development
‘application for the proposed new road through Lot 490. This fact seems to be overleoked
after there was a public outcry when Councll sought to approve the new road.

The management of Lot 490 was taken out of Council control and the Ministers’ Steering
‘Committee for Lat 430 has basically confirmed the original Pian of Management prepared
by Council and road location which was sought to be approved by Council. The

*infrastructure costs proposed for Lot 490 are no different to any other development in this
location. : :

It is difficult to see how the council could have arrived at conclusions that the statements
were “incomprehensible” or “illogical” or that they “cannot be substantiated” and “have
no validity”, nor to attribute “any shortcomings in recent approvals to the staff of these

departments.”

3.5.6 Enforcement and Compliance

In its submission to the Inquiry the DEC raised concerns over illegal clearing practices

that had occurred in the Tweed, including the clearing of threatened species habitats.

The submission indicated that in one instance “a series of stop work orders and Interim

Protection Orders had been issued over the Kings Forest lands.”, with the intent of
preventing clearing until the council could put planning processes in place.
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This issue was taken up with the department’s representative, Mr Allen when he gave
evidence during the Public Hearings that such clearing was not a one-off event.

MR BROAD: One of the issues that has come before the Inquiry a number of times is
the issue of unauthorised clearing. We have had suggestions over the last couple of days
that in respect of one particular property, that there has been clearing in mangroves
associated with a creek. We have had an area which has been put to agricultural use
contrary to the zoning. There seems to be a fairly live issue in respect of unauthorised
clearing.

Now, has your Department had concerns in respect of unauthorised clearing within the
Tweed Shire Council area?

MR ALLEN: Yes, we have.
MR BROAD: And has that been recurrent or is it just a one-off instance?
MR ALLEN: [ would say it's recurrent.

MR BROAD: And is the nature of the clearing relatively minor but relatively recurrent,
or is it something that really does bring concerns forward?

MR ALLEN: [ would say it does bring forward concerns, yes.

MR BROAD: Again, are there particular instances where your Department's concerns
have been raised in respect of clearing?

MR ALLEN: Yes. There are a number of instances where we have brought our
concerns to Council, keeping in mind we also have our own legislative response to
clearing as well.

T. 11/3/05 p. 1388-1389

When asked to provide examples, Mr Allen spoke of work on the Kings Forest property.
While the discussion had been initially confined to illegal clearing, it soon became
apparent that the work, which included draining wetlands was potentially likely to have a
significantly wider impact, as was made clear by Mr Allen:

MR BROAD: [Instances where your Department has become concerned about
unauthorised clearing, can you give some examples again?

MR ALLEN: One example is the Kings Forest property, which covers an area of almost
900 hectares. On that property, there has been clearing, including recent draining of a
SEP 14 wetland.

MR BROAD: That is more than just clearing, isn't it?

MR ALLEN: Yes.
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MR BROAD: What sort of works were involved?

MR ALLEN: Tree removal of up to approximately 80 or over trees, native trees, as well
as---

MR BROAD: To what sort of diameter?
MR ALLEN: Up to, I would say probably 60 centimetres, about so, in diameter.

MR BROAD: And your inspections, did that indicate that they had been deliberately
removed, in other words, had they been cut down or perhaps knocked down.

MR ALLEN: Yes, they had been cut down. The concern that we have from our
Department, which we are still investigating, has been threatened species habitat.
However, the works were identified as - it was put to Council and it took a number of
months to get - for the Council to finalise its investigations, but I understand the Council
engaged a consultant to provide advice and it was - the Council resolved that the -
although I don't thi