
 

Council Reference: DA04/0162.03 
Your Reference: TCA letters June & July 

 
 
 
 
XX August 2018 
 
 
 
Tumbulgum Community Association 
C/O Jenny Kidd 
 
 
E-Mail: 
tumbulgumcommunityassociation@hotmail.com 
 
 
 
Dear Jenny, 

 

TSC Response to TCA Letters June and July 2018 – Compliance & Modification 
DA04/0162.03 - amendment to Development Consent DA04/0162 for expansion 
and amalgamation of existing quarries at Lot 28 DP 1079480 Pollards Road 
Dulguigan 

I refer to your letters of 12 June and 11 July 2018 which address matters in 
association with the Dulguigan Quarry. 

Following are responses to your questions, however, please note that DA04/0162.03 
was reported back to the Planning Committee Meeting of 2 August and it was 
resolved as follows in regard to the subject site: 

XXXX 

The content of the Tumbulgum Community Association letter is duplicated below in 
black by topic area followed by Council commentary in blue.  The letter of 12 June is 
addressed first: 
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Tumbulgum Community Association letter of 12 June 2018 
 

 
 
Since the 3 May 2018 Planning Committee Report was drafted the quarry operators 
and the NSW EP&A have been approached to again clarify whether everyone agreed 
on the definition of “bank cubic metres”. 
 
It has been discovered that there is a fundamental difference between Council’s 
interpretation of bank cubic metres and the applicant’s terminology of bank cubic 
metres. 
 
The applicant interprets “banked cubic metres” as what is more commonly known as 
“bulked material” i.e. sitting in a truck. 
 
Council had been led to believe bank cubic meters was the in situ material when 
sitting in hill format. 
 
Therefore Council does not believe bank cubic metres should be used due to the 
differing interpretations. 
 
The terminology that appears to be understood universally is: 
 

 In situ material (hill format); or 
 

 Bulked material (loose material sitting in a truck or stockpile). 
 
DA04/0162 states the quarry is bound by the following conditions: 
 

Condition 1A - which sates: 
 
1A. The development shall be completed in accordance with the following: 
 

a. Statement of Environmental Effects prepared by Jim Glazebrook & 
Associates Pty Ltd (JGA) dated February 2004,  
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b. Further information as per the JGA letter of 30 July 2004 as later 
amended by their letter of 8 October 2004 

c. The approved "Rehabilitation and Environmental Management Plan" 
approved from time to time by Council’s Director of Planning & 
Regulation 

 
Except where varied by the approved S96 DA04/0162.02 application 
material specifically incorporating Dwg. No. 1374.044 Rev. 6 Extraction 
Boundary Alignment dated 02 May 2016 prepared by Groundwork Plus 
 
AND  
 
Except where varied by the following conditions. 

 
The Statement of Environmental Effects says: 
 

“The proposed expanded and amalgamated quarry would operate 
generally within the parameters contained in the approved Reedy 
Creek Rehabilitation and Environmental Management Plan (REMP). 
That is: 
 

 The maximum extraction rate would be 200,000m3 per annum with 
an average of 195,000m3 per annum over a 3 year period. 

 Hours of operation would be 7.30 am to 6.00 pm Monday to Friday 
and 7.30 am to 12 noon Saturdays, with no work on Sundays or 
public holidays. 

 The maximum number of trucks accessing the site would be 40 per 
day. 

 Maximum of three (3) blasts per month. 
 
The quarry operations would differ from the existing Reedy Creek and 
Sandersons quarry consents, with respect to staging. The existing 
consents have clearly defined stage boundaries (refer Figure 3 and 
Appendix B & D) comprising a vertical plane through the site(s) at the 
stage boundary, at various locations. The current proposal would not have 
clearly defined boundaries and all stages of the existing consents may be 
worked concurrently.” 

 
Condition 2 – which states: 
 
 The maximum annual rate of extraction in any 12 month period is 

200,000m3. The maximum average rate of extraction is 195,000m3 over 
any 3 year period.  

 
DA04/0162 is not clear on whether 200,000m3 = in situ or bulked. 
 
The quarry operators have now provided legal advice that they believe it is in situ (hill 
format). 
 
Council notes that Tumbulgum Community Association believe it should be bulked 
because that was what the old Environmental Impact Statement implied in the traffic 
assessment as it linked the 200,000m3 to truckloads i.e. bulked.  
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Whenever a consent is not 100% clear it is almost impossible to take compliance 
action. 
 
Because of this very confusion modern day approvals for quarries will always have a 
maximum extraction in any year based on tonnes instead of m3. 
 
The NSW EPA have advised that their licence must be compliant with the 
Development Consent for the quarry. The NSW adopted 550,000 tonnes at the 
subject site equating to 200,000m3 based on the applicants advice that 200,000 x 
2.75 = 550,000 tonnes. The 2.75 figure is the conversion factor for the in situ material 
at this quarry. This is based on a scientific reading from a lab. 
 
However, NSW EPA have also advised that they would lower this 550,000 tonne limit 
if Council advised that this was inconsistent with the consent condition. 
 
If the 200,000m3 values is considered to be a bulked measurement (i.e. sitting in a 
truck) the conversion from 200,000m3 to tonnes would be multiplied by approximately 
1.7 to equate to 340,000 tonnes rather than the current EPA licence which states 
550,000 tonnes. 
 
Therefore the difference between in situ measurement and bulked measurement is 
550,000 – 340,000 = 210,000 tonnes BUT the consent is capped at 40 daily trucks 
averaged over a year and therefore 14,600 trucks per year.  
 
The quarry have advised the average material leaving the quarry in trucks is 34 
tonnes. 
 
34 tonnes x 14,600 tonnes per truck = 496,400 tonnes 
 
It was recommended to Council to obtain legal advice on this issue.  
 
Attachment 1 to this letter shows TSC - Table - Extraction Volume Calculations & 
Trips 
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The Planning Committee Report of 3 May 2018 has utilised the data provided by the 
applicant and this is in both tonnes and m3 but the m3 appears to be measured from 
an in situ situation of dividing the tonnes by 2.7 (see page 45 of 53 from the May 
Council Meeting Report) which states: 
 

 
 
If the bulked 1.7 conversion factor was used on the applicant’s figures above the 
following extraction rates have occurred over three year 2014 - 2017: 
 
 Tonnes In situ -  Hill 

Format  (tonnes 
divided by 2.75) 

Bulked Material 
(tonnes divided by 
1.7) 

7 March 2014 – 6 March 2015 264,424 tonnes 96,154.49m3 155,543.53m3 

7 March 2015 – 6 March 2016 372,562.64 tonnes 135,477.32m3 219,154.49m3 

7 March 2016 – 6 March 2017 411,703.62 tonnes 149,710.41m3 242,178.6m3 

 
3 year average 

  
127,114.07 m3  

 
205,625.54m3 
 

Therefore if you adopt the bulked rates the quarry has exceeded the annual 
extraction for the three year period by 10,625 tonnes. 
 
However, DA04/0162 is not clear that the applicant is bound to a bulked conversion 
rate, and hence the need for legal advice. 
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As detailed above we do have the applicants figure in m3 however the applicant has 
presented them based on an in situ conversion rate when the tonne measurement is 
occurring in a bulked manner. 
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Council understands the Tumbulgum Community Associations position, however the 
conditions of DA04/0162 are considered to prevail over all past documenttaion which 
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may or may not have informed the conditions. The DA04/0162 consent clearly calls 
up the Jim Glazebrook letter of 8 October 2004 which states: 
 

 

 
 
In addition Condition 3 states: 
 

 
 
Council are of the view that these two documents read in conjunction with one 
another and prevail over the historic EIS interpretation.  
 
Based on these documents the quarry appears to be able to have 14,600 truckloads 
of material leave the site in any given year. 
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However, legal advice could also be sought on trip numbers which forms part of 
Option 2 within the August Planning Committee Report. 
 

 
 
DA04/0162 does not have a daily cap but rather explicitly allows an average of 40 
trucks a day (14,600 trucks per year based on the Jim Glazebrook letter which is 
called up by Condition 1) to leave the site in any given year. 
 
Council cannot amend the DA by imposing a daily cap without the applicant seeking 
such an amendment. 
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The consent authorises trucks and does not specify whether they are PBS Trucks or 
not. 
 
DA04/0162 does not restrict PBS Trucks and therefore whether PBS trucks can 
service the quarry by way of a request to utilise the road is a separate matter to be 
addressed under separate legislation. 
 
Council cannot amend the DA to prohibit PBS Trucks or reduce the trips based on 
PBS truck use without the applicant seeking such an amendment. 
 

 
 
DA04/0162 is not clear. The applicant has produced legal advice to say in their 
opinion they are entitled to have the 200,000m3 measured in situ.  
 
Whenever a consent is not 100% clear it is almost impossible to take compliance 
action. 
 
Legal advice is therefore recommended.  
 

 
 
Agree.  
 
The terminology that appears to be understood universally is: 
 

 In situ material (hill format); or 
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 Bulked material (loose material sitting in a truck or stockpile). 
 

 
 
DA04/0162 is not clear. The applicant has produced legal advice to say in their 
opinion they are entitled to have the 200,000m3 measured in situ which would mean a 
conversion rate of 2.75 NOT 1.7 which is the bulked conversion rate. Legal advice 
may be able to clarify this. 
 

 
 
Using the applicant’s in situ extraction rates – there was no breach 
 

 
 
If the bulked 1.7 conversion factor was used on the applicant’s figures above the 
following extraction rates have occurred over three year 2014 - 2017: 
 
 Tonnes In situ -  Hill 

Format  (tonnes 
divided by 2.75) 

Bulked Material 
(tonnes divided by 
1.7) 

7 March 2014 – 6 March 2015 264,424 tonnes 96,154.49m3 155,543.53m3 

7 March 2015 – 6 March 2016 372,562.64 tonnes 135,477.32m3 219,154.49m3 

7 March 2016 – 6 March 2017 411,703.62 tonnes 149,710.41m3 242,178.6m3 

 
3 year average 

  
127,114.07 m3  

 
205,625.54m3 
 

 
Therefore if you adopt the bulked rates the quarry has exceeded the annual 
extraction for the three year period by 10,625 tonnes. 
 
However, DA04/0162 is not clear that the applicant is bound to a bulked conversion 
rate, and hence the need for legal advice. 
 

 
Based on DA04/0162 and the approval documentation the quarry appear to be able 
to have 14,600 truckloads of material leave the site in any given year. Option 2 of the 
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Planning Committee report of 2 August provides Council with an avenue to seek legal 
advice on trips as well as extraction. 
 

 
 
Council cannot amend the DA by imposing a daily cap without the applicant seeking 
such an amendment. 
 

 
 
Council should continue to work collaboratively with the applicant to achieve traffic 
counters at the site. However, their current consent does not mandate that they 
entertain such compliance monitoring. If Option 1 of the Planning Committee Report 
of 2 August 2018 is adopted (by approving DA04/0162.03) Condition 3 will be 
modified to ensure better surveillance occurs in the future.  
 

 
 
Council should continue to work collaboratively with the applicant to achieve suitable 
compliance monitoring that is transparent and available to the general public.  
 
 

 
 
The above information is provided to aid in discussion and understand the prevailing 
documents in planning law. However this information could be reviewed by Council’s 
Lawyers. 
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Tumbulgum Community Association letter of 11 July 2018 
 

 
The Association’s interpretation is noted and it is recommended in the Planning 
Committee Report of 2 August that Council obtain legal advice on the extraction 
volume bulked v in situ. 
 

 
DA04/0162.03 in no way authorises future breaches. It is an application for past non 
compliances only. 
 



Attachment 1 – TSC - Table - Extraction Volume Calculations & Trips 

Page 14 of 16 

 

 
 
The Association’s request to modify Condition 3 is noted. Council should consider any 
further amendments to proposed condition 3 if they want to approve DA04/0162.03. 
 

 
 
The community at any time can bring proceedings in the Court for a breach of the Act 
in accordance with the following provisions of the EP&A Act 1979. 
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Based on the resolution from Council of 2 August 2018 the matter will now advance 
as follows: 
 
XXXX 
 
For further information on this matter please contact Council’s Team Leader 
Development Assessment Denise Galle on 02 6670 2459  
 
 
Yours faithfully 
 
 
 
 
Vince Connell 
Director Planning & Regulation 
 

Enc. Attachment 1 – TSC - Table - Extraction Volume Calculations & Trips 
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 Tonnes In situ -  Hill 
Format  
(tonnes 

divided by 
2.75) 

Theoretical 
Trucks based on 

applicants 
extraction 

volume figures 
 
 

In situ Material 
Limit 40 average 

daily trucks = 
14,600 trucks 
per year with 
average 34 

tonnes (20m3) 
  

Bulked 
Material 
(tonnes 

divided by 1.7) 

Theoretical Trucks 
based on applicants 
extraction volume 

figures 
 
 

Bulked Material  
Limit 40 average 

daily trucks = 14,600 
trucks per year with 
average 34 tonnes 

(20m3) 
 

Actual truck Numbers 
Reported by the quarry  

 
 

Based on 14,600 trucks 
allowed per year 

 
(red represents breach per 

year)  

Actual truck Numbers 
Reported by the quarry  

 
 

(red represents breach per 
day) 

 
 

Based on average of 40 
trucks allowed per day 

Actual truck Numbers 
Reported by the quarry  

 
 

Breaches Based on 12,500 
trucks as proposed by 

Tumbulgum Community 
Association 

 
 

7 March 2014 – 6 March 
2015 

264,424 
tonnes 

96,154.49m3 4,807 trucks 155,543.53m3 7,777 trucks 12,036 trucks p/a  32.9 trucks per day Complied  

7 March 2015 – 6 March 
2016 

372,562.64 
tonnes 

135,477.32m3 6,774 trucks 219,154.49m3 10,958 trucks. 16,199 trucks p/a 
 
 

Breach 1599 trucks per year   

44.4 trucks per day 
 
 

Breach 4.4 trips a day  
 
 

3699 trucks over per year or 
  

10 trucks per day based on 
365 days in years 

 
 

12.9 trucks per day breach 
(per working day of quarry 

5.5 days) 
 

7 March 2016 – 6 March 
2017 

411,703.62 
tonnes 

149,710.41m3 7,486 trucks 242,178.6m3 12,109 trucks 15,864 trucks p/a 
 
 

Breach 1264 trucks per year 

43.5 trucks per day 
 
 

Breach 3.5 trips a day 
  

3364 over trucks per year or 
 

9.2 trucks based on 365 
days in year 

 
11.8 truck per day breach 

(per working day of the 
quarry 5.5 days)  

 

 
3 year average as 
required for extraction 
but not trips 
 

  
127,114.07 m3  

  
205,625.54m3 

 

    

 
 


