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Principles for Local Government

The object of the principles for Tweed Shire Council, as set out in Section 8 of the Local
Government Amendment (Governance and Planning) Bill 2016, is to provide guidance
to enable council to carry out its functions in a way that facilitates a local community that
is strong, healthy and prosperous.

Guiding Principles for Tweed Shire Council

(1) Exercise of functions generally
The following general principles apply to the exercise of functions by Tweed Shire

Council:

(@) Provide strong and effective representation, leadership, planning and
decision-making.

(b) Carry out functions in a way that provides the best possible value for
residents and ratepayers.

(c) Plan strategically, using the integrated planning and reporting framework, for
the provision of effective and efficient services and regulation to meet the
diverse needs of the local community.

(d) Apply the integrated planning and reporting framework in carrying out their
functions so as to achieve desired outcomes and continuous improvements.

(e) Work co-operatively with other councils and the State government to achieve
desired outcomes for the local community.

() Manage lands and other assets so that current and future local community
needs can be met in an affordable way.

(@) Work with others to secure appropriate services for local community needs.

(h) Act fairly, ethically and without bias in the interests of the local community.

() Be responsible employers and provide a consultative and supportive working

environment for staff.

(2) Decision-making
The following principles apply to decision-making by Tweed Shire Council (subject
to any other applicable law):

(@)
(b)
()

(d)
(e)

Recognise diverse local community needs and interests.

Consider social justice principles.

Consider the long term and cumulative effects of actions on future
generations.

Consider the principles of ecologically sustainable development.
Decision-making should be transparent and decision-makers are to be
accountable for decisions and omissions.

(3) Community participation
Council should actively engage with the local community, through the use of the
integrated planning and reporting framework and other measures.
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REPORTS THROUGH THE GENERAL MANAGER

REPORTS FROM THE DIRECTOR PLANNING AND REGULATION

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 1979 - SECT 79C

79C Evaluation

(1) Matters for consideration-general In determining a development application, a consent
authority is to take into consideration such of the following matters as are of relevance
to the development the subject of the development application:

(@) the provisions of:

(i)
(ii)

(i)

(iiia)

(iv)
v)

any environmental planning instrument, and

any proposed instrument that is or has been the subject of public
consultation under this Act and that has been notified to the consent
authority (unless the Director-General has notified the consent authority that
the making of the proposed instrument has been deferred indefinitely or has
not been approved), and

any development control plan, and

any planning agreement that has been entered into under section 93F, or
any draft planning agreement that a developer has offered to enter into
under section 93F, and

the regulations (to the extent that they prescribe matters for the purposes of
this paragraph), and

any coastal zone management plan (within the meaning of the Coastal
Protection Act 1979 ),

that apply to the land to which the development application relates,

(b) the likely impacts of that development, including environmental impacts on both
the natural and built environments, and social and economic impacts in the
locality,

(c) the suitability of the site for the development,

(d) any submissions made in accordance with this Act or the regulations,

(e) the public interest.

Note: See section 75P (2) (a) for circumstances in which determination of
development application to be generally consistent with approved concept plan for a
project under Part 3A.

The consent authority is not required to take into consideration the likely impact of the
development on biodiversity values if:

(@)
(b)

the development is to be carried out on biodiversity certified land (within the
meaning of Part 7AA of the Threatened Species Conservation Act 1995 ), or
a biobanking statement has been issued in respect of the development
under Part 7A of the Threatened Species Conservation Act 1995 .
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(@)

3)

(4)

()

(6)
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Compliance with non-discretionary development standards-development other than
complying development If an environmental planning instrument or a regulation
contains non-discretionary development standards and development, not being
complying development, the subject of a development application complies with those
standards, the consent authority:

(@) is not entitled to take those standards into further consideration in determining the
development application, and

(b) must not refuse the application on the ground that the development does not
comply with those standards, and

(c) must not impose a condition of consent that has the same, or substantially the
same, effect as those standards but is more onerous than those standards,

and the discretion of the consent authority under this section and section 80 is limited
accordingly.

If an environmental planning instrument or a regulation contains non-discretionary
development standards and development the subject of a development application
does not comply with those standards:

(a) subsection (2) does not apply and the discretion of the consent authority under
this section and section 80 is not limited as referred to in that subsection, and

(b) a provision of an environmental planning instrument that allows flexibility in the
application of a development standard may be applied to the non-discretionary
development standard.

Note: The application of non-discretionary development standards to complying
development is dealt with in section 85A (3) and (4).

Consent where an accreditation is in force A consent authority must not refuse to grant
consent to development on the ground that any building product or system relating to
the development does not comply with a requirement of the Building Code of Australia
if the building product or system is accredited in respect of that requirement in
accordance with the regulations.

A consent authority and an employee of a consent authority do not incur any liability as
a consequence of acting in accordance with subsection (4).

Definitions In this section:

(@) reference to development extends to include a reference to the building, work,
use or land proposed to be erected, carried out, undertaken or subdivided,
respectively, pursuant to the grant of consent to a development application, and

(b) "non-discretionary development standards" means development standards that
are identified in an environmental planning instrument or a regulation as non-
discretionary development standards.
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1 [PR-EXT] Class 1 Appeal - DA16/0059 for Demolition of Existing Building,
Erection of Service Station and Ancillary Signage and Roadworks in Alma
Street, Hayes Lane and Tweed Valley Way, South Murwillumbah

SUBMITTED BY: Development Assessment and Compliance

Making decisions with you

We're in this together

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

2 Making decisions with you
21 Built Environment
21.2 Development Assessment - To assess development applications lodged with Council to achieve quality land use outcomes and to

assist people to understand the development process.

ROLE:

SUMMARY OF REPORT:

The NSW Land and Environment Court appeal for the service station on the corner of Alma
Street and Tweed Valley Way, Murwillumbah is listed for hearing commencing on site on
Tuesday 1 August 2017.

Council refused the development application and resolved to defend the appeal. The
appeal has been conducted in accordance with the Court's practice direction and the
Applicant has been granted leave to rely on amended plans. Council’'s Court experts have
formed the view that the application should not be refused, subject to some final minor
amendments and negotiation.

Council should clarify its position as to the conduct of the appeal and its instructions to
Council's solicitors from this point.

The optimum position given the circumstances would be that the General Manager be given
the delegated authority to conduct the appeal on Council’s behalf, this requires Council’s
support.

RECOMMENDATION:

That:

1. In respect of the Class 1 Appeal for DA16/0059 for demolition of existing
building, erection of service station and ancillary signage and roadworks in
Alma Street, Hayes Lane and Tweed Valley Way, South Murwillumbah, Council
delegates to the General Manager the authority to manage the conduct of the
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proceedings in accordance with advice from Council's experts and legal
representatives.

ATTACHMENT 1 is CONFIDENTIAL in accordance with Section 10A(2) of the

Local Government Act 1993, because it contains:-

(g) advice concerning litigation, or advice that would otherwise be privileged from
production in legal proceedings on the ground of legal professional privilege.
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REPORT:

Council is required to form a position on the conduct of the proceedings for the Class 1
Appeal which commences on 1 August 2017.

Council’'s experts have resolved or are close to resolving the contended issues relating to
traffic management and the appearance of the building. They have formed the view that the
proposal should not be refused.

OPTIONS:

1. Delegates authority to the General Manager to conduct the Class 1 Appeal in
accordance with advice from its experts and legal representatives.

2.  Advise Council’s solicitors to continue to defend the Appeal.
Option 1 is recommended.

Option 2 is discussed in the attached confidential advice.
CONCLUSION:

Determining to defend this appeal is likely to result in adverse costs consequences against
the Council.

COUNCIL IMPLICATIONS:

a. Policy:
Corporate Policy Not Applicable

b. Budget/Long Term Financial Plan:
Council’s solicitors have provided advice on the cost implications of determining to defend
this appeal.

c. Legal:
Confidential updated legal advice is attached to this report.

d. Communication/Engagement:
Inform - We will keep you informed.

UNDER SEPARATE COVER/FURTHER INFORMATION:

(Confidential) Attachment 1. Confidential Attachment Updated Legal Advice
(ECM4668711)
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