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TITLE: [PR-PC] Development Application DA13/0654 for a Two Lot
Subdivision, Remove Existing Dwelling and Construct Two Single
Dwellings - Staged Development at Lot 7011 DP 1065741 Marine
Parade, Fingal Head and Lot 367 DP 755740 No. 40 Queen Street,
Fingal Head

SUBMITTED BY: Development Assessment

FILE REFERENCE: DA13/0654 Pt2

LINKAGE TO INTEGRATED PLANNING AND REPORTING FRAMEWORK:

1 Civic Leadership
11 Ensure actions taken and decisions reached are based on the principles of sustainability

111 Establish sustainability as a basis of shire planning and Council's own business operations

SUMMARY OF REPORT:

This development application is being reported to Council due to the Department of
Planning’s Circular PS08-014 issued on 14 November 2008 requiring all State
Environmental Planning Policy No. 1 (SEPP No. 1) variations greater than 10% to be
determined by full Council. In accordance with this advice by the Department of Planning
and given that it is not possible to calculate 10% of the shadow development standard,
officers have resolved to report this application to full Council.

The SEPP No. 1 variation relates to Clause 32(b)(4)(b) of the NCREP which does not permit
overshadowing of adjacent open space before 7pm midsummer (daylight saving time).
Council has an instrument of assumed concurrence and it was therefore not necessary to
refer the application to the Department of Planning and Infrastructure (DP&I) for
concurrence purposes.

This development application was lodged 12 November 2013 which precedes gazettal date
of the Tweed Local Environmental Plan 2014 (TLEP 2014). As such, and in accordance
with Clause 1.8A of the TLEP 2014, this application is to be determined as if this plan had
been exhibited but had not commenced.

The applicant seeks consent for a staged two lot subdivision with demolition of an existing
dwelling (which encroaches into the Crown reserve) and construction of two single dwellings
which require removal of vegetation.

Unsuccessful attempts to subdivide and develop the site date back to 2006. Council has
consistently advised that subdivision of the land is not feasible given site constraints. As
such, the proposed development is unsuitable for the site and would be more appropriately
located on a site less constrained with regard to bush fire safety, proximity to sensitive
vegetation and well established informal character.

Key issues with regard to the unsuitability of the proposal for the site include:
o Overdevelopment of a highly constrained site;

o Inability to achieve an Asset Protection Zone associated with the proposal without
compromising sensitive vegetation;



Unacceptable impact on an Endangered Ecological Community located on the
site;

Overshadowing of Crown land managed by Council for coastal environmental
protection purposes;

Inconsistency of dwelling designs with DCP Al controls for residential
development.

The proposal was required to be placed on public exhibition. 10 objections were received
during the exhibition period. Matters raised within the submissions have been considered in
the assessment of the proposal. The majority of objections have not been resolved.

Having regard to relevant statutory controls, the proposed two lot subdivision, removal of
existing dwelling and construction of two single dwellings is not considered suitable for the
location and therefore the proposed development is recommended for refusal.

RECOMMENDATION:

That:

A. Development Application DA13/0654 for a two lot subdivision, remove existing
dwelling and construct two single dwellings - staged development at Lot 7011
DP 1065741 Marine Parade, Fingal Head and Lot 367 DP 755740 No. 40 Queen
Street, Fingal Head be refused for the following reasons:

1.

Pursuant to Section 5 Objects of the Environmental Planning & Assessment
Act 1979 (as amended), the proposed development cannot be determined to
satisfy sub section (a)(ii), the orderly and economic use and development
of the land.

It is Council’s view that the proposal has the ability to impact negatively
upon the subject site and adjacent land; accordingly the proposal is not
identified as satisfying the Objects of the Environmental Planning &
Assessment Act 1979.

Pursuant to Section 5 Objects of the Environmental Planning & Assessment
Act 1979 (as amended), the proposed development cannot be determined to
satisfy sub section (a)(vi), the protection of the environment, including the
protection and conservation of native animals and plants, including
threatened species, populations and ecological communities, and their
habitats.

It is Council’s view that the proposal has the ability to impact upon the
protection and conservation of native animals and plants; accordingly the
proposal is not identified as satisfying the Objects of the Environmental
Planning & Assessment Act 1979.

In accordance with Section 79C(1)(a)(i) of the Environmental Planning &
Assessment Act 1979 (as amended) the proposed development is not
considered to be compliant with Environmental Planning Instruments.

It is Council’s view that the proposed development is inconsistent with the
aims of:

State Environmental Planning Policies:
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. SEPP 26: Littoral Rainforests
. SEPP 71: Coastal Protection
° NCREP: Clauses 32B and 43

It is Council’s view that the proposed development does not satisfy the
provisions contained within:

The Tweed LEP 2000:

Clause 4: Aims of this plan

Clause 5: Ecologically sustainable development
Clause 8(1): Consent Considerations

Clause 11: The Zones

Clause 39A: Bushfire Protection

The Draft Tweed LEP 2012:

o Clause 1.2: Aims of Plan
o Clause 2.3: Zone Objective and Land Use Table
o Clause 5.5: Development within the Coastal Zone

Development Control Plan 2008:

o Section Al Part A: Dwelling Houses, Dual Occupancy, Secondary
Dwellings, Alterations and Additions and Ancillary Development
o Section A5: Subdivision Manual

Tweed Shire Coastline Management Plan 2005:

NSW Coastal Policy 1997: A Sustainable Future for the New South Wales
Coast.

Pursuant to Section 79C (1) (c) of the Environmental Planning &
Assessment Act 1979 (as amended) the proposed site is not considered
suitable for the proposed development.

It is Council's view that in order to facilitate development and comply with
bushfire and planning regulations, the development is likely to result in a
significant and unacceptable impact on a candidate Endangered Ecological
Community, threatened species and their habitat.

In accordance with Section 79C (1) (e) of the Environmental Planning &
Assessment Act 1979 (as amended) the proposed development is not
considered to be in the public interest.

It is Council’s view that it is in the broader general public interest to enforce
the standards contained within the Tweed LEP 2000 specifically as it relates
to the aims of the plan, unacceptable cumulative impact and ecologically
sustainable development.

The following action be taken:
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Report an additional Archidendron hendersonii record to the Office of
Environment and Heritage to be recorded on the Bionet - Atlas of NSW
Wildlife database.
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REPORT:

Applicant: Mr R Nankivell

Owner: Mr Robert L Nankivell

Location: Lot 7011 DP 1065741 Marine Parade, Fingal Head and Lot 367 DP 755740
No. 40 Queen Street, Fingal Head

Zoning: 2(a) Low Density Residential, 6(a) Open Space and 6(b) Recreation
Cost: $1,080,000
Background:

The Subject Site

The subject land is described as Lot 367 DP 755740, 40 Queen Street, Fingal Head and has
a total area of 1011.78m?. The site is a regular, rectangular shaped allotment with a frontage
of 25.145m to Queen Street. It has a depth of 40.235m. There is an approximate 5m
downward slope towards the street from the south east corner (rear) to the north-west corner
(frontage). A long driveway to the rear of the site is accessed from the middle of the frontage.
The site is bushfire prone and recognised as part of a Regional Fauna Corridor.

Figure 1: view to Queen Street from north eastern portion of site

An existing dwelling house is located to the rear of the site that encroaches onto Council
administered Crown land (Reserve 1001008 - Lot 7011 DP 1065741) which is managed for
coastal environmental protection purposes. The original dwelling was constructed prior to
1950. Council's Reserves Trust has allowed the aforementioned encroachment to remain
until such time as there are building alterations or redevelopment of the site.

Figure 2. existing dwelling house to rear of site
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Sensitive remnant vegetation is located on the northern side of the driveway. The
assemblage of species onsite has been recognised by both Council and the Office of
Environment and Heritage (OEH) as an Endangered Ecological Community (EEC) — 'Littoral
rainforest in the NSW North Coast, Sydney Basin and South East Corner bioregions' as
listed under the Threatened Species Conservation Act 1995 and likely to be representative
of a Critically Endangered Community being 'Littoral Rainforest and Coastal Vine Thickets of
Eastern Australia’ based on federal Environment Protection and Biodiversity Conservation
Act 1999 listing advice. Vegetation removal has taken place on site within the last two years.

Y
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Figure 5: subject site 2012
The Proposed Development

The proposal is a staged development involving subdivision of the subject site to create two
rectangular shaped lots of equal size (505.85m?) with frontages to Queen Street.

Demolition of the existing dwelling encroaching into the adjoining reserve is included in the
proposal along with construction of two-storey, single dwelling houses on each of the
created lots. Vegetation removal is required to enable the proposal.

The subdivision component of the application is the same as that previously refused by way
of DA06/0155 (refer Development History).

Three stages are indicated within the development proposal:

1. Subdivision, dwelling demolition, vegetation removal, compensatory planting,
water/sewer connections.

2. Construction of single dwelling on proposed Lot 2.
3.  Construction of single dwelling on proposed Lot 1.

Each dwelling has three bedrooms, three bathrooms, open plan living/kitchen/dining, double
carport and swimming pool. The single dwelling house on Lot 2 also has a spa.

Amended plans received on 21 March 2014 indicate a reduction in height of the 'sub-floor'
component of both dwellings, removing three storey components from the proposal. This
has had little impact with regard to overall bulk and scale of the development on the site.
Refer to an assessment of the proposal against DCP Al Part A controls elsewhere in this
report for further detail.

Development History

Council records indicate that the existing dwelling house located to the rear of the site was
originally constructed prior to 1950, surrounded by littoral rainforest vegetation and within
close proximity to the dunes.

Building application 237/50 was lodged on 2 August 1950 and approved 4 August 1950.
The floor plan submitted indicates that the original structure comprised a 31.13m? (8.53m by
3.65m) rectangular building envelope containing a bedroom and kitchen/dining room,
separated by a bathroom. The proposal added a second bedroom (2.44m x 4.57m) to the
front elevation of the dwelling house creating an irregular shaped building envelope. The
site plan submitted with 237/50 locates the dwelling house entirely within Lot 367:
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Figure 6: partial site plan with floor plan — 237/50
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The angle of the structure depicted in 1962 aerial photography (below), suggests that this
may not have been the case.

-

Figure 7: aerial imagery January 1962

The property was administered as part of a deceased estate until 20 February 2006 upon
which ownership was transferred for a brief period to the estate executors.

Correspondence dated 14 August 2000 from Council's Reserve Trust to representatives of
the previous owner's deceased estate who provided a survey plan (below), advised that
Council would allow the encroachment of the existing dwelling house (and deck) into
Reserve 1001008 to the rear of the site to remain until such time as there were any
proposed building alterations or redevelopment of the site.

Figure 8: extract from survey plan February 2000

Subdivision proposal DA06/0155 was lodged on 20 February 2006 to create two rectangular
shaped lots of equal size (505.9m?) with frontages to Queen Street. This application was
refused on 8 May 2006.
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Figure 9: subdivision layout DA06/0155

The survey plan submitted with the application and dated 15 February 2006 indicates an
increase in floor area (SW corner) and change in shape of the dwelling house with one
timber deck addition to the rear further encroaching into the public reserve, consistent with
the 2000 survey plan.

Figure 10: extract from survey plan 15/2/2006
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Figure 11: deck addition at rear encroaching into public reserve

The subdivision plan nominated building envelopes on each lot for future two-storey
residential development with a 6m front setback from Queen Street and a 10m rear setback
from the public reserve. Significant removal of vegetation/habitat was required in order to
create the building envelopes.
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Figure 12: extract from building envelope plan (Appendix C of SEE)

Demolition of the existing dwelling house encroaching into the reserve was to be lodged
separately as per the extract from the SEE below:

"The existing dwelling house is to be demolished to facilitate the subdivision of the land
and to correct the current encroachment into the adjoining coastal reserve. A further
development application for demolition will be prepared and submitted to Council for
determination upon approval of this application."
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Section 4.9 of the Bushfire Threat Assessment Report prepared by Planit Consulting and
dated February 2006 states the following:

"...the proposed subdivision will not comply with the Planning for Bushfire Protection
Guidelines in terms of setbacks. However variation is sought with the applicants fully
aware of their responsibilities in terms of designing future dwellings which will in part
be located within the Flame Zone."

Following integrated referral, the NSW Rural Fire Service (RFS) was not prepared to grant a
Bush Fire Safety Authority. The proposed Asset Protection Zones (APZ's) were inconsistent
with Planning for Bushfire Protection guidelines. Without full compliance with APZ's, the
proposed development would be located in the 'Flame Zone'.

In the referral response dated 18 April 2006, the RFS stated that they were 'prepared to
support an application for a single residential dwelling on this lot if it is suitably located and
separated from the hazard'.

Ownership of the land transferred to the current owner in June 2006. A review of aerial
imagery up to May 2012 indicates that no significant vegetation removal or disturbance of
the EEC had taken place on the site during this time.

L T %

Figure 13: May 2012 aerial imagery

On 23 March 2012, a Tree Preservation Order application to remove/lop trees on the site
was refused. The application was lodged by the current owner on 6 March 2012 with
reasons for removal/lopping based on proximity of the vegetation to the existing dwelling
house and driveway.
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Figure 14: site diagram — tree removal application

Upon site inspection, it was noted that pruning and understorey clearing had already
commenced. The applicant was formally advised that the littoral rainforest remnant
connecting with the reserve to the rear of the site was listed as an Endangered Ecological
Community (EEC) under the Threatened Species Conservation (TSC) Act and as Critically
Endangered under the Environment Protection and Biodiversity Act. The applicant was
advised to contact the Office of Environment and Heritage who administers the TSC Act.

DA12/0257 was lodged on 28 June 2012. The subdivision proposal to create two lots
(473m? and 539m?) with a 'battle-axe' configuration to Queen Street was refused on 19
October 2012. The proposal included retention of the existing dwelling house that
encroaches into the reserve and is located within the 'Flame Zone'.
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Figure 15: subdivision layout DA12/0257

The subdivision plan (above) submitted with the application and dated May 2012 indicates
that the current owner had constructed a second timber deck addition to the rear, further
encroaching into the public reserve without the benefit of land owner's/development
consent.

A report was submitted to the Council Reserve Trust meeting of 25 September 2012 by
Council's Natural Resource Management Unit in association with the assessment of
DA12/0257. The report referenced the recent lower deck addition to the rear of the dwelling
house as intensifying the existing encroachment which included the deck addition visible on
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2000 and 2006 survey plans. It was considered that the encroaching wooden decks were
adding to an already significant fire hazard and that they should be removed for bushfire
safety reasons.

Council's Reserve Trust subsequently resolved that the encroachment of the existing
dwelling house on the reserve be removed as a condition for the proposed subdivision of the
lot should the development application be approved.

NSW RFS issued a Bush Fire Safety Authority dated 21 August 2012 taking the existing
dwelling into account. The authority was based on stringent conditions requiring both
proposed lots to be managed as inner protection areas with an APZ of 11m to the north-
east, east and south-east of the existing dwelling house.

As such, Council's reasons for refusal were based on the following:

o Reliance upon continuing encroachment of the existing dwelling house onto the
reserve in order to gain a development 'benefit'.

o Loss of protected EEC remnant vegetation (on-site and on the reserve) in order
to rectify the building encroachment at the rear of the site, create a compliant
building envelope at the front of the site and to achieve the required APZ's in
accordance with the Bush Fire Safety Authority.

o Non-compliance with DCP Al and DCP A2 controls with regard to solar access,
useable open space and on-site parking resulting in increased pressure to
remove/lop the EEC surrounding the existing dwelling house, and

o Non-compliance of the highly irregular building envelope with an area of 120m? at
the front of the site with DCP Al, DCP A2 and DCP A5 controls with regard to
external living, private/useable open space, on-site parking and building envelope
size/configuration.

Cetrtification of Vegetation Removal

On 4 April 2013, an application from the current owner under section 91 of the Threatened
Species Conservation Act 1995 (TSC Act) for licence to harm threatened species,
populations, ecological communities or to damage their habitats was received by the Office
of Environment and Heritage (OEH). The application was lodged on the basis that the
existing dwelling house to the rear of the site would be retained.

A description of the proposed action included:
A. Remove two trees due to safety concerns, and

B. Trim the branches of six trees to provide a buffer between the trees and the
house, driveway and clothes line.

It was deemed by OEH that a license was not required and Certificate No. 1132165 was
issued under section 95(2) of the TSC Act for the proposed action (subject to prescribed
conditions) with an expiry date of 31 July 2013. The species of the two trees to be removed
was not stipulated in the certificate. However, Condition 3 reads as follows:

"3. The property contains significant vegetation which consists of old growth trees
and threatened species which are listed either Endangered or Vulnerable under
the Threatened Species Conservation Act 1995. The trees nominated as part of
this application may include the White Lace Flower (Archidendron hendersonii)
and the Stinking Cryptocarya (Cryptocarya foetida). Any work associated with
threatened species or old growth trees is to be undertaken with extreme caution
to ensure the tree does not deteriorate in health."

It was evident during a site inspection undertaken by Council's NRM Unit on 8 January 2014
as part of the assessment of DA13/0654 that significant pruning had occurred to one



14

Archidendron hendersonii and Cryptocarya foetida to a degree that would not be considered
to comply with the conditions. These trees were not within an area of the site posing a risk.

Similarly, a Section 95(2) Certificate was issued on 11 June 2013 by OEH (to expire on 31
December 2013) to remove one Sterculia quadrifida (Peanut Tree). Cuttings were taken by
Council's NRM Unit on 19 June 2013 prior to the tree being removed.

Section 95(2) Certificate No. 1132357 was issued by OEH on 10 September 2013 with an
expiry date of 30 November 2013 to remove four Tuckeroo trees (Cupaniopsis
anacardioides). Council's NRM Unit noted that during their site inspection on 8 January
2014 that one Macadamia tetraphylla had been removed contrary to the conditions of the
certificate, specifically Condition 2:

"2. Prior to the commencement of works the arborist must be advised that individuals
of the threatened flora species Macadamia tetraphylla, Cryptocarya foetida and
Archidendron hendersonii are located in native vegetation within 5-10m of the
four Tuckeroo trees to be removed and that these threatened species flora
species must not be harmed."”

Section 95(2) certificates contain standard information and warnings regarding
contravention or failure to comply with conditions/restrictions attached to the certificates
being an offence against section 133(4) of the National Parks and Wildlife Act 1974.

OEH advised on 8 April 2014 that no additional or current Section 95(2) certificates had
been issued over the property to regulate vegetation works.

Vegetation Works/Compliance Matters (19 March 2014)

A site inspection was conducted at the subject site by Council officers on Wednesday 19
March 2014 in response to resident concerns regarding the removal/damage of littoral
rainforest vegetation taking place on site. The Endangered Ecological Community (EEC) is
considered a key factor in evaluating the merits of the current proposal which is the subject
of this report.

Upon arriving at the site, maintenance contractors were in the process of packing up
equipment. However, the following works undertaken by the contractors were observed:

o Brush-cutting of the understorey beneath the canopy of existing trees comprising
the EEC. Brush-cutting was primarily undertaken within the western section of
the community;

o Brush-cutting involved the removal of all understorey vegetation to approximately
10 -20mm of the ground surface within this area of the site with the exception of a
number of small shrubs (eg. one Diospyros fasciculosa);

o Brush-cutting of regrowth of a Cryptocarya foetida was clearly evident whilst cut
foliage from a suite of native saplings that would usually comprise part of an EEC
(eg. Diospyros fasciculosa and Cupaniopsis anacardioides) was observed on the
ground;

o Leaf litter and cut foliage were raked into small piles.
Council officers approached the contractors and the following was clarified:

o The contractors had been engaged and directed to perform works by the
applicant of the yet to be determined development application who was
responsible for preparing the current ecological assessment for the site. The
ecological assessment identifies listed species on site and acknowledges that the
assemblage of vegetation is consistent with EEC classification;

o The contractors were met by a representative of the consultancy acting as
applicant for the development application on 18 March 2014 to discuss the extent
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of works on the following day. The contractors were not made aware of listed
threatened species such as Archidendron hendersonii and Cryptocarya foetida
(the latter being previously extensively pruned and vulnerable to damage) nor the
significance of the community which includes understorey-species and juvenile
native seedlings/saplings;

o The contractors were employed to brush-cut, mow and apply herbicide in and
around trees located on the northern side of the driveway in front of the house;

o The contractors indicated that herbicide (eg. glyphosate) had been intended to be
applied. However, it was not applied only after being advised by concerned
residents that the community was representative of an EEC and that threatened
species occurred within the area that was to be chemically treated,;

o The contractors ceased works upon discussion with concerned residents;

o The contractors indicated that they phoned the consultancy to confirm the scope
of works and significance of the vegetation following confrontation by concerned
residents.

It was observed that trees had been numbered from 1 — 10 with paint:

___ £ ':::i-..-'_;-: = "':: T o .‘.___. -u_ - ToF E
Figure 16: numbering of trees with paint 19 March 2014

It is noted that it is an offence for ‘harming or picking threatened species, endangered
populations or endangered ecological communities’ under section 118A of the National
Parks and Wildlife Act 1974 and that the landowner has previously been required to apply
for a Section 95(2) Certificate administered by OEH to conduct such works as pruning.

Of particular concern is that directions provided to contractors engaged to complete the
works were given by consultants involved in the preparation of material (ecological
assessments) submitted to support previous and current development applications lodged
over the site with knowledge of the vegetation community status and the occurrence of listed
species within the area affected by the works.

Furthermore, it is believed that the consultants were made aware of conditions of certificates
issued by OEH under section 95(2) for previous works within the EEC. A recent search of
the Public Register of section 91 applications failed to return results indicating that such
works were legitimate and authorised by OEH.

Correspondence was forwarded to the consultants on 20 March 2014 clarifying the status of
vegetation on site and alerting them to conditions of approvals issued by OEH under section
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95(2) certificates for previous works within the EEC. The letter requests an explanation for
the works and advises that no further works are to be carried out on the site (or adjoining
site) without the necessary approvals in place. A response has not been received from the
consultant.

Correspondence was forwarded on 27 March 2014 notifying OEH of vegetation works taking
place on site on 19 March 2014 and requesting that return advice as to whether any current
licences/certificates remain valid over the site authorising such works. OEH confirmed on 8
April 2014 that there are no current Section 95(2) certificates issued over the property to
regulate vegetation works.

Correspondence was also forwarded to the Department of the Environment on 27 March
2014 requesting investigation of the removal/damage of vegetation forming part of an EEC
comprising listed species potentially regulated by provisions of the Environment Protection
and Biodiversity Conservation Act 1999. A response is yet to be received.
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SITE DIAGRAM:
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DEVELOPMENT/ELEVATION PLANS:

AHYONNOG ALH3dOHd 03S0d0Hd - —— — -
AUVONNOE ALHId0Hd ONILSIXT == = =—

anN3931

JW3IS 01 LON - ALNMYI0T

5
'
oy -

. oo

‘ m.m peay ebul4
/mtm

et S
-

3MONEHE 38 0L
ENITIIMD BNLEHI

2UGE'S05

L 101




19 of 72

Bus 0 N R (B L SN IYROIVIGNMN  VITYHLSNY b2 ONVISNIING
P oton ovounno  wwa 3o RN EREREWRLT  pmoedon ool
SIONIAISIY TTIADINYN - GG e mE e TR A
HpiGR NOLLIONOD ONILSIXT /~

SISATWNY3LS \_/
HIAWWNS NI
S$3Z33¥E MN LOH
L Spniay
1583 p1 winunzy
wdg sunf 8z -
ung SR ez ™
5k
L BPrY |
=83 -ﬂmwg-_.ﬂ(.ltu< —
wdg yuey 1812 |
wounbg
He~as | ENVELE Y]
|||||||| . S IHOHSIHOS
- OLNI SM3IA
-
o —
i poueias aq o sea) Buysu |
i3sNnns . ——— < | I e s
\l.\l\\lv e = m | 1583 .9y Wnwizy pancwas aq o seai) B ()
- ..,—rl_|_ 4 _ WG BUNT 8L rr..
\|\|\\\IV e 2 | ‘ ung A
_Su.n%..,_o_ma_um N. T 1 adojanu3 Buping @
wdg Jaquenan 1517 h ,.ﬁ_/
VSN el ENY-ERER]
HAWWNS NINNS wn i JNOHSTHO4
ONILL3S LOH — ; _
ALl _3enon oNLSHE HINANS NI
m, v o $373348 3N 1000
||||| T TR s s o, S INM HoveLas
H [ Sod ‘ 7 aedg ) ..W S 3wiHsne Wi Ai\.\l\?\
! uad .
| o ,,,_ -.wu__w ,_.,. AI\I\I\\l\
| ! e [
ONVISEINIH OL SM3IA | _ R L 2nuasay ml\u\l\l\
k- e s
| | | 1se3 ..,%amga:_.n(
_ [ L | e ﬁ.u__uzha_.m JSIENNS
I I |
R — HILNIM NI
| 19e3 .66 wnwy $3Z3348 35 410D

g sBqWEaG 1817
UNg JIBWWNG



20

OV3H TWINI LS N300 v

S3ON3AIS3IY¥ TTIAINNVYN

» ol

HLYON

D

Wit o T | kN ol o IVNODVIEMAN VYIS K DNYTSNEND
M et W RN S meondon e geios o
35804536 NDIS30 ONIMYED U4 Bl CON123004d v sy EVE HOAAID 0L
TNV LIS e ETUOR: 3lvd
ISNOdSTYNOISIA /O
SISATYNY3LIS \_ /
HIWWNS NI
S$3Z3348 MN LOH
b PNy
188 | E N2y
g sune 8Lz -
UNg 1A g, N
g _ T pansanm|
| .
: B b ie sBpua) |
Ly apeuly | I
1583 E6T nuwizy 253
I S T | e
woumb s
| - | PrITTS A, /MISTH
SR e T i - JHOHS IO
s.“_..s.,.au.useu@ | T | SNiLsia DLN| SVEIA
fangn pue sbeieg| _ T
sped Ayl Frsi
=R _ azmw.zwweﬁ__n _ .._ & : ufyseq Buiping paulEal aq of seau) Bugsg .,\:u
3asNns T /_ 3 CHERR A s 52 2Py
\I\\I]\IV st - o . /0 ? f ,,E..muw?s.u_wﬁw panowsa aq of saai) Bunspg O
\I\\I\|\Iv e - | i q  Bumrye N ung s NERe;
G 2PNy _ S | — : : adojanug Bupmg u....w““"
\I\|\|\|V 1883 002 WnuIny | 5 ‘ .
wd USR] 151 P /
ung seusung A e ;
HIWWNS NI NNS _ e —s SABISIY
=] JHOHSIHO4
ONILLIS LOH . Aaeapd usepew]
| ung W sam woly oy Aimpunog sens o)
Bugpqn | i
| Shno oy i I | ST I | I ey sl HIWWNS NI
§3Z33¥4 3N 1002

ONYTHILNIH OL SMIiA

3N HOVELIS
JuI4HSNE Wi AI\.\I\I\.\
. % &
[ Y | ETNECES Alx\\l\?\
) JHOHSIHOA
[ & | LN SMELA
i SBE BpNHY
| | 1583 60 ynunzy
I | s ISINNS
|

T \//\/ ILNIM NI
| 1se3 66 YNy §3Z33448 35 @102
o WBE JAQUUana] 1512

Ung seung



21 0of 72

oy 7
s £
.
g‘" i
L334LS N33ND z
——
HE . |
SERpE— _Eggé_ %;u_, . o"m“‘: ””i’"ﬂ‘""ﬂ B _’E‘f x“ul‘ _______ B %%;ﬂ(
g i - . B N % g 223
: J (T 5 B L jiz
; % ||| ||| III‘H"”MH" T 7, i 3
i g l” m N | — T i
g § || |||||| m ;
i r
; | |||||1|| ||| : :
}'\ O I T
-------- f | s E
| |||HH.HH AN I
B
§ .......... mllm |IE..I'L., ||| |||| i L. ‘~ 4% : )
i . :
i 1] 1 |®- £
i \ T H|E %) Eg;g
A o ol
_______ A= e A E o
g . o fs
F <
§ 5 £ = g b4
P i 7
Yo 22 s Sl
Q" C o B
@ DI
~ & &:d



22

OV3H TANLS L5 3300 0 £v 8000 IWIS ao NMvud i RALHLNCE 1L 10N
T 157 R o i -0 0% v
FINIAISIY TTIAIANYN T3 Cisvaonon o wo o aw R

= “

e SR (B L -

syeiep ssauibus :
o) sjs0d sequwg ———————3

paneisp se Bu) }
By oS D4

—— BupEgTOEmIE eSO
sadidumop pue Buuay _
Buyoal (213w puogioj

papeiap se Buuasas

TV DTV MMM WIVELSAY ¥22% ONYISNIIND
MY WO VBN NNENLYE X08 O

i Ay
LIS SONMYED MBI VIS LN 03
i N0 HN03 H3TI09 1291

HUIS WY SROGHTRH T 448
IHHACEI T BN S AN 300 5L

mEmE_._uw_q_,z,qz\.\_F:._ Nvd

0 L0TINOILYATT3 1573 \__/

0o /Y

(1 LONOLLYATTS Hidon N/

TUSTL T8 b0 FmeiS™ _— B

| stEep s moubus [OL LT
0} SuLLn[ad |aajs e
“ syelep s eauibus o) ageua) o) Buppep
sinpnas podeg | i TUBISISE) B PIIOSISS
| Buisgy H—— & e (o pajoalas se
SRR | RPN s 11
TOSEL TET T TToofF e sielap s aaubus 0}
._ ) anjangs pue
I pajieiap se = :
H . pajiElap 58
_ Buwaass + | Aaeud
| Bunl yos 94 e = Ui oS 94
BuyaD 0014 15:14 b B -

|_|on.9...ﬂ| = - — — ———

:._ ................. 5 sadidumop pue Bupeayni
e e mm__u% SE SpO0Y MOPUIM Buippep jem 04 Buyoas ejaw pajsaies

g T T et

_m e e
._ s

hiepunag

|
3
£



23 of 72

NOULTELA e | LUK G IR M VWOV MMM WITWHLSNY r22y ONYISHIEND

TYIH TWINL LS N33N0 6% £'9 001 IS 0 NMvED :

v e SR 2R PoTmn RN BRRRECTEC  Meveow oo
L0 NOLLYATT ANIMYTH0

JINIAISIY TTIAINYN T Cltwon ninos e EUI TR

T _ T SO LHIYYNNYWTHNINYd

: femanup ouos ' A
— payerap se Buideaspue| Aqug _ _ | — auij punosB eanjey ool )
I__ - T — 0 L0NOILYATTA 1S3M N/

|—x"

paejap se sdajs 4
; = sjiEiEp 5 esuibus
pue Buusans Agug - : e ! a} auny; podiga
| e
L E— L
Buyoo (Bl PASHES . Buijag sooyg punai pZEL T

e a4 |__|_.1_|...nﬂ.ﬁ_m.uqnn._m|.|
————— syelap sJeauibus
0} 150d |281S
se - paiEisp se Buipensnieq
Buippei 04 parses Bl 1gos 94

== _| | TBuET 00Ty ST DY T T

m“ g 00K
|

= U L0TINOILVATTE HLNOS \__/

patoaas se Buipper 04

T Tl o DEUTIET

punaib (ginjeu o suy —r| ¥
i o seepsssubuao |
podeg |

paia|s 52

eb pue Guusy jpod [uHh_“ us__.eu _

paiE|Ep s8 ¥ 10014 PUNGID) 0ZEL 1Y -

o Bl i s T

— = . | T TS T

: s|elep ssaaubus o = _

| BINENAS pue _

. IBiawL . e _
_. 9__ Buiuif s D
[ \ul] 1408 D4 - *
_ . T T e
_ - o [
| sadidumnap pue Buuapnd = _

_ | Buippe jem o4 nnlil:n\|||111n1|||;|||m.
.......................... 4

S .m_
..... 350 BRoE 16 _

_ ||||| ﬁS._.w: .
_ |

|



24

O¥3H TONIS 1S NIEND e P e s 20 N ) et e L e o L L
RN 80K CmOn ONONMWED  BWa v - VNI s el s NYA0T V4B NNONL 3 X080

{AOVNCUYATIE  ONIMVHD Gt T4 DN LO3MOMd : U ay Sk IS 40 19 Hd A4 A0 NZTT00 4oL
JONIAISIY TTIAINNYN ¥ 1543 O HLHoN A3 wd I

I __ SLI3LIHIGYNVIWTHN 1NV

[
[ 00 /7N
I
I

punaiB einieu jo auj RS S

[zLoTNoIvAITa ISVa \__/

e | Buppep D4 paEd

Bujul| iyyos O pajuied

_Bumsguood punoin  gagy Ty

=l gml_ﬁeﬂxl_u_lm §
pajeiap se 5p MOPUIM !

se fuzei6

Buiuy s 04

papeiap se Buiddea pucduojos)
I_IE.au._sﬂa.zl_ﬂowzl.k.l...i.;.l..l_.1.1_.|._.._1_1.|._.
f e L

Buyoas B1EW pUOLIES . NEGENARSNURANRNAANRARYS

_
|
_
_
|
__
_
_
_
...................... q
........... w

00kk /7 N

——— {z LOTINOILYAZIZ HLdoN \__/
[
| spejep slasuifius
_ o) ainjongs podieg Uada fiepuncq 1
| pajeyap se puncufl jeimed jo suy
Loy punaigy — =P "
= | e
PaiiElap e papapsse N
I € BIN2NAS ppep pleoqiayeamay
[ * s 1. okt | |€———PaNeiap s SpUnoLNS MOpUIM S
| oty o Swsguonpnes ogmw |
e e = S o s ey 5l 2
e - _ T T T T bR e T T T T T T .
| uyoo iereu pucaioos s BUIppe |[Em 0 “
[
T = PAIIEISP SE SPUNOLINS MOPUIM I
(Aepinog eT = — — "
_ gﬁgfﬁﬁu. — T _ Buii) uyos D4 1
_ 79 18 PUNOGB BiE aigge g~ — — — _ 1 ) TR TR R BT T T T L.—
| S e sadidumep pue Buuayng _
_m. e Buyooy |ejaw ¢ wﬁ
g T S 2!

I - I



250f 72

03H TYONIZ 1§ N300 0 [ 1 108 r.sum ._.M_._um

e WM ONINMAD B sy pET
ZIOTNOLYTTE  ONMYHD L ELONL33004d

JINIAISIY TTIAINNYN ¥ Isswanvuins A Mt e

TSI LY Ol SEMNEON ey T WO W MM YITYHLENY bZZ6 ONVISNIIND
AVNIAITIN| Sl ner i No0 B0 N9 G9E 0B ‘0
lemsgmoyoFEe s e sl BhH EEE 20 19 Hd JARD HNOS NITI0D 1TWL

~— __

= T T RgTodED 09ETH 5
fsepunog e
puncsB [eimEu jo auy

s|jejap s jaau|bua
o) aunjons podiea

sENIE = pajieiap se
eae 0} jjem — 4
¥00|q NAIDUCD pRIBPUS) S e o = Bupesisnjeq pue siEjs
T Oy NG OFE T T

Bupper 04 pajuied

papelep se Buuasios
yos se Buze

sadidumop pue Buuapnd

T TIhoIET R TH _ Biarses T b
1004 U 3y
d ouy s8MES 18
Buppspmmonisusensy | (L [[1Ee———————— womll || | oojpnoooseus
......................................... panpayas se Buize|d
— BOpeF oI IAT 06 EL TH
pue
Buijoas [gjaw puogiojos

FajIEED S8

SLIALIHIGVNNVIWTHN 1NV
00k /7N

z LoV NOILYAZ T3 153M N/

00Kk /7Y

{z 107 NOILYAZI3 HLnOS \__/

papelap se

spelap s eeubus @
o) aunjangs podiey |

PHDIES SE
fuepunog e Buippep e 04 |
puncJB [Eimey 4o sul| |
4001 punio so01 punasgy |
L d.wﬁ_.l_m_l
paieizp
B aunjons
pue Sujusamns _
Buyag -
o014 punaig |
) oy e —— |
sadidumop pue Buueynd |
| pajzajas se Buppep [Bm 04 Buyaos [ejaw puogoy _
| paieep se Guddes puogioiD papoads se Buppe |
paymen se MopuIm = : 94
_ Buiu) o8 04 ll;u;;ll.l._‘
- . _ — i
DUy 00T (6T 05 ELTH .
sadidumop pue Bupaynb .
Buyooi (eleu pusgioiod

I



26

O¥3H VNS 1S N300 08 wr s oo o W e s L o R S
oo DS ONINRG Hwz g o v NIVNINTN) BRI e i o fd 30004000
S3IONIAISIY TTIAINNYN T ETIE aiva
72 18quwadaq wdz)

77 1aquiasa(] Wweg




27 of 72

(V34 VNI L§ 3300 0 00Kl 3k 20 N TG ik ol s w MYINOD YN MM HITVELSNY FETF ONVISHIIND

0005 OM 0N SHNYHD %0 EIL] G AR AHYNINITINd e YN YNEBodm DML BKE X0 0'd

$39N3AISTY¥ 11IAIN NYN LSAVHIVIO MOTYHS  DNIMVND Lk £ DN £D300Hd : et et BHH DESS £0 19+ Hd A0 ENOS NITT0D 1IWe
3y avd ASH ava

HLYON 2z Jaquienaq wdgp:,

72 Jaquiadaq wdg




e8]
N

03K TWIKIY LS N3N0 0F

SIONIAISIYH TTIAINNYN

0wk

J%I5

ST00LOM 0N SNIMYHD

E SNYSIYIO0 MOTVHS

ONIMYED

] NwYHa
EVB0LE v
LEE €6 0N 193708

a3y

awa

]
¥
AJH

SNTEPEY YD KL
D LR
ivd

e Ly o o YOI YGMMM  WITYHLINY bEZh ONVIENTIND
7 AUYNIINITINA T e AYNOYWABON KNONLEYE X08 0'd
IR0 18 RHLL PSS 20 1 Hd ARHO HIIO4 N300 42N

Jﬂ?\.\ll\

SLIALIHIGVNNVIWTHN 1NV

|z aunp wdz|

|7 aunr weg



29 of 72

Eg aa Ny TR EIRINERN OF SEBTRESN MY MY A0S Wid MM VIYHLSAY pE2r ONVISRIING
SRR R . e >m¢z_z_w_m mﬁm_ S T AN MY N0 ¥4 BN RNSNLETE X08 O'd

i U] EVBOLZ uva "
00 O uzsséu G A Lo ” iés_nuu“ umm R0l WS S 2L HESE L0 1%+ H N HN0H NBO09 K2wl

SIONIAISIY TTIAINNYN - rommemmonms a ST Eit

e SLIFLIHIGVNNVIW THN INVd

|Z aunp udg




30

O3H TWONL L5 N3N0 0%
TIIAANYN BOY

JON3AISIY TTIAINNYN d

LA o o NG N MMM VIIVALENY ¥2F ONYISNZEND

543 TN MORH THC8 (08 00 nrwoawndBoan NNDNLESE X08 'TI'd

SR O] IS SN0 L BLLL PSS 013 Hd INIHD 0L NIOT0S LZHL

J\\\!\

SLIALIHIYVNNYIWTHN TNV

g 2 sunp wdz|

Q€ |z eunf weg



31lof 72

OY3H TVONIA L5 NI3N0 0y
TIBALNNYN 808

JON3AIS3Y TTIAIMNYN o

(i

Epl 3

SO0 M 0N SNMYNO

0 SWVEYIT MOOYHE

SNIMVET

] LU
1% 114 g
bhb 6 ON 20308

v

¥
3y

ATkt 01 ST My TV IR0 D W/ MMM WITWHLENY pZy GNVISNIIND
s Koo MO TR LR 00 oy W BOaM NNONLESE K08 'd
A0 0L LTS 5 ANGAEI00 ) BLLL PSS L0 13 Hd N0 W04 NHTI0D 12wl

muBLmGEY YO ST
3iva

~—

SLI3LIHIGVNNVIWTHNINVd

(S30N30IS3Y 03S0d0Yd)
22 Jaqusaaq wdpg:/

(JON3QISTY ONILSIXT)
77 Jaquedaq wdpo:/



32

@3 DR LS KE3N0or
TIAANYH BOY

3ONIAISIY TTIAINNYN o

L2 ELLs]
LrO0L a8 CON SNMYHO
LSNYHIVIO MOTYHE SHIMYHD

a0 LULED)
EVBOLE BT
L ELON LO3F08d

A3y

o

S| o o Ay TWNOD YN M s‘.ém:‘_.ﬁ.nzﬁmzmu_._.a
[ Sy, grondon st od
av g
SLIFLHIYYNNVIWTHNINY
(39N3QIS3Y ONILSIXT)
1g sunf wdg
(3ON3QISTH ONILSIX3)

|Z aunf Weg



33 of 72

0¥3H TYONIS 15 N33ND 00 nowk ERTHES i} NWYED FOUTRISD e iy | MR Ol SSRGS A MYNOT WS MMM HTIHLSNY $220 ONYISNEEND

TIAINNYN B0H SO00LOM 0N SMMVSD eI EIV| ANTNIWNTNd T S 0 Y NOS WL BON| AL BFE KO8 '

w U Z m _“_ _ m m m J .._ m .J _ ! Z < Z x A SAVHOYIO MOOVHS INIMYED bib EL DN L133r08d ¥ P SHERIAICC L EFET S INIOCK L BLLL ¥ESS 019+ Hd AT ¥N0d NITI0D K2R
A3y Tl = uva

I SLIALIHOGVNNVYIWTHN TNV

(3oN3QISTY ONILSIXT)
|z aunp wdg




4
o™

O¥3H TWENI LS N33N0 0¥

SIONIAIS3IY TTIAINNYN

LEL]

B
¥
3va A3

SEARY T ¥ E0 1
ansE W ELTEEE
ALy

£ i
e e St e L MR L
ATNINTITU] e et o N¥OD ¥B0N NA9NLBYE K09 0'¢
S0 S 444 9885 20 19 Hd 3140 104 NIT109 2l

~—

SLIILIHIGVNNVIWTHNTNVA

3AILI3dSHId NdILSIM




350f 72

Considerations under Section 79c of the Environmental Planning and Assessment

Act 1979:

(@)

(i)

The provisions of any environmental planning instrument
Tweed Local Environmental Plan 2000

Clause 4 - Aims of the Plan

Clause 4 illustrates that the aims of the TLEP 2000 are to give effect to the desired
outcomes, strategic principles, policies and actions of the Tweed Shire 2000+
Strategic Plan. The vision of the plan is “the management of growth so that the
unigue natural and developed character of the Tweed Shire is retained, and its
economic vitality, ecological integrity and cultural fabric is enhanced”. Clause 4
further aims to provide a legal basis for the making of a DCP to provide guidance
for future development and land management, to give effect to the Tweed Heads
2000+ Strategy and Pottsville Village Strategy and to encourage sustainable
economic development of the area which is compatible with the Shire’s
environmental and residential amenity qualities.

The subject site comprises and is adjacent to Littoral Rainforest, a Critically
Endangered Community (EEC) listed under the Environment Protection and
Biodiversity Conservation Act (EPBC) 1999. This EEC is of national environmental
significance.

The development proposes the subdivision of the lot to create two equal size
allotments with frontage to Queen Street. Bushfire regulations require the creation
of an Asset Protection Zone which will have an unacceptable impact upon the
ecological features of the site.

Council considers that the unique natural and developed character of Fingal Head
would not be retained and that the ecological integrity of the locality would not be
enhanced. Redevelopment of the site as proposed would necessitate the loss of
EEC. It is therefore considered that the proposal would not be consistent with
Clause 4 of the TLEP 2000 and would set a harmful precedent for similar
development in the locality.

Clause 5 - Ecologically Sustainable Development

The four principles of Ecologically sustainable development are the precautionary
principle, inter-generational equity, conservation of biological diversity and
ecological integrity and improved valuation, and pricing and incentive mechanisms.

The proposed development, in order to comply with bushfire and planning
regulations, would be likely to result in a significant impact on threatened species
(Littoral Rainforest that is an Endangered Ecological Community). Therefore the
proposal does not accord with these principles.

Clause 8 - Consent Considerations

Clause 8 states that the consent authority may grant consent to development only
if:
(@) it is satisfied that the development is consistent with the primary
objective of the zone within which it is located, and

(b) it has considered those other aims and objectives of this plan that are
relevant to the development, and

(c) it is satisfied that the development would not have an unacceptable
cumulative impact on the community, locality or catchment that will be
affected by its being carried out or on the area of Tweed as a whole.
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The proposed subdivision would result in:

o Overdevelopment of the site necessitating the removal of significant
vegetation (EEC Littoral Rainforest).

. Loss of informal residential character due to the bulk and scale of the
proposed dwellings.

o Overshadowing of adjacent residential and community land.

For the reasons outlined further within this report, it is considered that the subject
site is not capable of providing a low density residential environment with
detached housing character and amenity, without the loss of EEC and negative
impact upon the surrounding locality.

The development would therefore be inconsistent with subsection (a), (b) and (c)
of Clause 8.

Clause 11 - Zone Obijectives

The subject site is located within the 2(a) Low Density Residential Zone. The
objectives of the zone are as follows:

Primary objectives:

To provide for and maintain a low density residential environment with a
predominantly detached housing character and amenity.

Secondary objectives:

To allow some diversity of housing types provided it achieves good urban design
outcomes and the density, scale and height is compatible with the primary
objective.

To allow for non-residential development that is domestically based, or services
the local needs of the community, and does not detract from the primary objective
of the zone.

As detailed above, the proposed subdivision would result in:

. Overdevelopment of the site necessitating the removal of significant
vegetation (EEC Littoral Rainforest).

. Loss of informal residential character due to the bulk and scale of the
proposed dwellings;

. Overshadowing of adjacent residential and community land.

The development would therefore be inconsistent with the primary objective of
the zone.

Clause 15 - Essential Services

The primary objective is to ensure that development does not occur without
adequate measures to protect the environment and the community’s health.

The subject site has existing access to essential services.

The existing dwelling appears to be connected to an on-site sewage
management facility.

Connection to Council's reticulated sewer is expected for new residential
allotments with access to such services. Existing on-site facilities would need to
be suitably decommissioned.

Clause 16 - Height of Building
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The subject site is located within an area that has been mapped as having a height
of 2 storeys with a building height restriction of 9m.

The application as originally submitted represented a three storey height with a
maximum building height of 9m. An amended proposal submitted 21 March 2014
has lowered sub-floor areas from 200mm to 700mm to remove the three storey
component. Maximum proposed building height is approximately 8.5m.

Clause 17 - Social Impact Assessment

This clause requires Council to consider whether a proposed development is likely
to have a significant social or economic impact. Given the minor scale and nature
of the development it is considered that the proposal does not require a social
impact assessment.

Clause 35 - Acid Sulfate Soils

The subject site is mapped as being Class 5 acid sulfate soil (ASS). Given the
minor works proposed at the site, interception of ASS is unlikely. A minor works
plan has been submitted. Although minor cut and fill is proposed, all fill is to be
retained on the site. No further concerns are raised in relation to ASS.

Other Specific Clauses

Clause 19: Subdivision (General)

The objective of the clause is to provide a comprehensive system of planning
controls for the subdivision of land in the Tweed local government area.

The development application proposes the subdivision of the existing lot to form
two lots and therefore this clause applies. The proponent is seeking consent
from Council to carry out the subdivision and is therefore consistent with this
clause.

Clause 36 — Coastal erosion outside Zone 7(f)

The objective of the clause is:

. To protect land that may be subject to coastal erosion (but not within
Zone 7(f)) from inappropriate development.

The subject site is in close proximity to a coastal Reserve however is located
approximately 180m from the sea. Given the presence of the coastal reserve,
cliff and fore dunes, as well as the steeply sloping nature of the land, it is
considered unlikely that the subject site would be affected by the behaviour of the
sea and would be unlikely to impact on the beach or dune system.

The subject site is not located within the Coastal Erosion Hazard line. However,
subsection (2)(a)(iii) states that the consent authority should consider the
likelihood of the proposed development adversely affecting the landscape or
scenic quality of the locality.

Whilst the proposal would be unlikely to impact on the scenic quality of the
locality, the development would be likely to result in the loss of significant EEC
which would set an undesirable precedent for the locality.

Clause 39: Remediation of Contaminated Land

The objective of the clause is to ensure that contaminated land is adequately
remediated prior to the development occurring.

The application has been referred to Council’s Environmental Health Unit who
have advised that the submission indicates that there is no known historic
contamination of the subject allotment. A search of historic aerial photography
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has shown that a dwelling was present circa 1962 with no sand mining and that
there does not appear to be any trigger for further consideration of potential
contamination of the site.

Clause 39A: Bushfire Protection

The subject site is bushfire prone and on this basis this clause applies. The
objective of the clause is to minimise bushfire risk to built assets and people and
to reduce bushfire threat to ecological assets and environmental assets.

The proposal is identified as Integrated Development. Accordingly the proposal
was referred to the NSW Rural Fire Service for general terms of approval in
accordance with Section 91 of the EP&A Act 1979.

A bush fire safety authority response was received on 31 January 2014 as
required under section 100B of the ‘Rural Fires Act 1997’ and was issued subject
to a number of conditions relating to asset protection zones, water and utilities
and design/construction.

General terms of approval relate to the subdivision of the land and the building
work.

Condition 2 nominates the entire property to be managed as an inner protection
area (IPA):

2. At the issue of eight: the subdivision certificate, or an occupation
certificate, and then in perpetuity the entire property shall be managed
as an inner protection area (IPA) as outlined within section 4.1.3 and
Appendix 5 of 'Planning for Bush Fire Protection 2006' and the NSW
Rural Fire Service's document 'Standards for asset protection zones'.

General advice for the consent authority to note advises of the necessity for
vegetation clearing in association with the proposal in order to achieve
compliance with Condition 2:

The required asset protection zones, for proposed Lots 1 and 2 (managed
as Inner Protection Areas), to achieve satisfactory building separation from
vegetation located on the adjoining lot to the east will require the clearing of
vegetation.

Council is further advised that the necessary approvals for vegetation clearing
would need to be in place prior to the establishment of the proposed asset
protection zones:

This bush fire safety authority does not authorise the clearing of any
vegetation, nor does it include an assessment of potential flora and fauna
impacts of clearing vegetation for the purpose of establishing the proposed
asset protection zones. Approvals necessary for the clearing of vegetation
should be obtained prior to the establishment of the proposed asset
protection zones.

Establishment of the proposed asset protection zones results in additional
vegetation clearance and an unacceptable impact upon the EEC located upon
the site (EEC).

A detailed discussion of the impacts of the proposal upon Flora and Fauna is
presented elsewhere in this report.

Clause 54: Tree Preservation Order

The subject site is covered by the Tree Preservation Order (TPO) 2011 (Koala
Habitat) and therefore this clause applies. The objective of the clause is to enable
the protection of vegetation for reasons of amenity or ecology.
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As previously detailed, a TPO application was lodged with Council in March 2012.
Within this application it was advised that the there were no koala food trees on
the subject site but that any removal of protected Littoral Rainforest species
would require a specific approval from the OEH, not Council.

As such, there is no further consideration of this clause required.
State Environmental Planning Policies

SEPP (North Coast Regional Environmental Plan) 1988
Clause 32B: Coastal Lands

The subject land is designated coastal land and therefore this clause applies. The
clause requires the consideration of the NSW Coastal Policy 1997 which seeks to:
protect, rehabilitate and improve the natural environment; protect and enhance
aesthetic qualities and cultural heritage; and to provide for ecologically sustainable
human development in the coastal zone.

It is acknowledged that the proposal will not restrict public access to the coastal
foreshore or impact directly on coastal processes.

A SEPP 1 objection has been lodged with regard to Clause 32B(4)(b) with regard
to overshadowing of the proposal onto adjacent coastal land. Refer below for a full
discussion of the SEPP 1 objection to the development standard.

Clause 43: Residential development

Clause 43 states that Council shall not grant consent to development for residential
purposes unless:

(a) it is satisfied that the density of the dwellings have been maximised
without adversely affecting the environmental features of the land,

(b) it is satisfied that the proposed road widths are not excessive for the
function of the road,

(c) it is satisfied that, where development involves the long term
residential use of caravan parks, the normal criteria for the location of
dwellings such as access to services and physical suitability of land
have been met,

(d) it is satisfied that the road network has been designed so as to
encourage the use of public transport and minimise the use of private
motor vehicles, and

(e) it is satisfied that site erosion will be minimised in accordance with
sedimentation and erosion management plans.

As detailed within this report, it is considered that the subject site is not capable of
further subdivision, given the presence of EEC on the site. It is therefore
considered that the proposal is not be consistent with section (a) of Clause 43.

SEPP No. 1 - Development Standards

A SEPP 1 objection to Clause 32(b)(4)(b) of the NCREP is required to
accompany the development application. The clause reads as follows:

The Council must not consent to the carrying out of development:

(b) elsewhere in the region, if carrying out the development would result in
beaches or waterfront open space being overshadowed before 3pm
midwinter (standard time) or 7pm midsummer (daylight saving time).
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Proposed dwellings on both Lots 1 and 2 overshadow the adjoining Crown reserve
(waterfront open space) to the rear of the site prior to 7pm midsummer:

Figure 17: extract from WD 100.02 (Shadow Diagrams 2 Rev B) — 7:00pm December 22

The degree of overshadowing is likely to impact upon regeneration of remnant
vegetation located on the adjoining site once the encroaching dwelling house is
removed. As such, it is considered that the proposal is inconsistent with the aims
of the clause.

The applicant states that the degree of overshadowing is minor, that it does not
impact upon any active recreation areas within the reserve and that the area
affected is currently unmanaged bushland not actively used by members of the
public.

These statements have been disputed in objections received with regard to the
development. The area is managed by a local conservation group and often
frequented by members of the public. This will occur with greater intensity once
the encroachment into the Crown reserve by the existing dwelling is rectified as
the land is returned to the community.

Overshadowing into the Crown reserve by the proposed dwellings reduces the
ability for threatened species to regenerate once the existing dwelling house is
removed from the rear of the site. This contributes to loss of ecological integrity
on land managed for the purposes of coastal protection.

It is not considered unreasonable or unjustified to request adherence to this
standard given the importance of the vegetation concerned and the opportunity to
enhance a significant ecological community.

A suitable building envelope for the site may be created that does not impact
upon threatened species both on the site and on the adjacent Crown reserve.

The SEPP 1 objection is not supported.
SEPP No 71 — Coastal Protection
(@) The aims of this Policy set out in Clause 2:

(b) Existing public access to and along the coastal foreshore for pedestrians or
persons with a disability should be retained and, where possible, public
access to and along the coastal foreshore for pedestrians or persons with a
disability should be improved.

The proposal would not impact on existing public access to and along the
coastal foreshore.

(c) Opportunities to provide new public access to and along the coastal foreshore
for pedestrians or persons with a disability.
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The development does not provide any new public access to or along the
foreshore.

The suitability of the development given its type, location and design and its
relationship with the surrounding area.

The subject site, by reason of its size and the presence of protected Littoral
Rainforest, is considered to be incapable of being subdivided. Council is of
the opinion that the subdivision of the site would constitute overdevelopment
of a highly constrained site. Further, the creation of asset protection zones in
association with the proposed building envelopes requires clearance of
sensitive vegetation. The proposal is therefore not considered to be suitable
in this location.

Any detrimental impact that development may have on the amenity of the
coastal foreshore, including any significant overshadowing of the coastal
foreshore and any significant loss of views from a public place to the coastal
foreshore

The proposal does overshadow the adjacent coastal land before 7pm in
midsummer. The significance of this overshadowing is discussed elsewhere
in this report.

The scenic qualities of the New South Wales coast, and means to protect and
improve these qualities

The proposal, if approved, would establish a harmful precedent for the
subdivision of lots that are constrained by the presence of protected EEC.
Council is of the opinion that the proposal for two lots on the site constitutes
overdevelopment. Whilst not specifically prevalent from any public vantage
points as such, it is considered that the proposal would neither protect nor
improve the scenic qualities of the NSW coast.

Measures to conserve animals (within the meaning of the Threatened
Species Conservation Act 1995) and plants (within the meaning of that Act),
and their habitats

As detailed within this report, the EEC is impacted by the proposal with
regard to the need for removal of vegetation to create the building envelopes
and vegetation clearance required in order to establish asset protection zones
in accordance with the bush fire safety authority issued by the NSW Rural
Fire Service. Council's Ecologist has advised that this would result in an
unacceptable impact upon the remnant vegetation located on the site. On
this basis it is considered that the proposal would not conserve the EEC listed
under the Threatened Species Conservation Act 1995.

Measures to conserve fish (within the meaning of Part 7A of the Fisheries
Management Act 1994) and marine vegetation (within the meaning of that
Par), and their habitats.

The application would be unlikely to impact on fish or marine vegetation.
Existing wildlife corridors and the impact of development on these corridors.

As detailed within this report, the locality constitutes a Regional Fauna
Corridor. The proposed subdivision would undoubtedly result in the removal
of threatened Littoral Rainforest species and connectivity of associated
habitat with the Crown reserve to the rear of the site.

The likely impact of coastal process and coastal hazards on development and
any likely impacts of development on coastal processes and coastal hazards.
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The development would be unlikely to impact on coastal processes or
hazards.

(k) Measures to reduce the potential for conflict between land-based and water-
based coastal activities.

It is considered unlikely that the proposal would cause conflict between land
and water based coastal activities.

() Measures to protect the cultural places, values, customs, beliefs and
traditional knowledge of Aboriginals.

The SEE does not provide any specific information on the impact of the
proposal on matters of cultural heritage.

(m) Likely impacts of development on the water quality of coastal waterbodies.

It is considered unlikely that the proposal would impact on the water quality of
coastal waterbodies.

(n) The conservation and preservation of items of heritage, archaeological or
historic significance.

Please refer to point (I) above.

(0) Only in cases in which a council prepares a draft local environmental plan
that applies to land to which this Policy applies, the means to encourage
compact towns and cities.

Not of specific relevance to the development application.

(p) Only in cases in which a development application in relation to proposed
development is determined:

() the cumulative impacts of the proposed development on the
environment.

In order to satisfy bush fire requirements, the proposal requires removal of
significant vegetation. On this basis it is considered that the proposal would
have a negative cumulative impact on the environment.

(i) measures to ensure that water and energy usage by the proposed
development is efficient.

It is considered that the proposal would be likely to satisfy efficient water and
energy use criteria (as outlined by submitted BASIX certificates).

The Provisions of any Draft Environmental Planning Instruments

It is noted that the draft Tweed Local Environmental Plan 2012 was gazetted (as
amended) on 4 April 2014 as the Tweed Local Environmental Plan 2014. The
subject application is assessed against the provisions of the Tweed Local
Environmental Plan 2014 below:

Part 1 Preliminary
1.2 Aims of Plan
The aims of this plan as set out under Section 1.2 of this plan are as follows:

(1) This Plan aims to make local environmental planning provisions for
land in Tweed in accordance with the relevant standard environmental
planning instrument under section 33A of the Act.

(2) The particular aims of this Plan are as follows:
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(@) to give effect to the desired outcomes, strategic principles,
policies and actions contained in the Council’'s adopted strategic
planning documents, including, but not limited to, consistency
with local indigenous cultural values, and the national and
international significance of the Tweed Caldera,

(b) to encourage a sustainable, local economy, small business,
employment, agriculture, affordable housing, recreational, arts,
social, cultural, tourism and sustainable industry opportunities
appropriate to Tweed Shire,

(c) to promote the responsible sustainable management and
conservation of Tweed’s natural and environmentally sensitive
areas and waterways, visual amenity and scenic routes, the built
environment, and cultural heritage,

(d) to promote development that is consistent with the principles of
ecologically sustainable development and to implement
appropriate action on climate change,

(e) to promote building design which considers food security, water
conservation, energy efficiency and waste reduction,

() to promote the sustainable use of natural resources and facilitate
the transition from fossil fuels to renewable energy,

(g) to conserve or enhance the biological diversity, scenic quality,
geological and ecological integrity of the Tweed,

(h) to promote the management and appropriate use of land that is
contiguous to or interdependent on land declared a World
Heritage site under the Convention Concerning the Protection of
World Cultural and Natural Heritage, and to protect or enhance
the environmental significance of that land,

(i) to conserve or enhance areas of defined high ecological value,

() to provide special protection and suitable habitat for the recovery
of the Tweed coastal Koala.

The proposed development is considered to be inconsistent with the aims of this
plan, specifically (c), (d) and (i).

1.4 Definitions

Under this Plan, the proposed development as 'subdivision' is not defined.

Proposed land use following subdivision is 'dwelling house' which is defined as
follows:

Dwelling house means a building containing only one dwelling.
This land use is permitted with consent in the R2 Low Density Residential zone.
1.8A Savings provision relating to development applications

This clause states that if a development application has been made before the
commencement of this Plan in relation to land to which this Plan applies and the
application has not been finally determined before that commencement, the
application must be determined as if this Plan had not commenced.

With respect to this it is noted that the subject application was lodged with
Council on 12 November 2013, before the Tweed Local Environmental Plan 2014
was gazetted on 4 April 2014 and as such this clause is applicable to this
development application. Notwithstanding this, the subject application must have
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regard to the provisions of this document as a proposed instrument pursuant to
s79C (1) (a) (ii) of the Environmental Planning and Assessment Act.

Part 2 Permitted or prohibited development
2.1 Land use zones

The proposed development area is zoned as R2 Low Density Residential under
the provisions of this plan. The proposed lots each have an area of 505.85m2
which exceeds the minimum lot size of 450m? over the subject site.

The Crown reserve to the rear of the site upon which demolition of the existing
dwelling house is proposed, is still zoned 6(a) Open Space under the TLEP 2000
as it is land affected by a 'deferred matter'. As such, TLEP 2014 does not apply to
this land.

2.3 Zone objectives and Land Use Table

This document zones the development area as R2 Low Density Residential. The
objectives of this zone are:

o To provide for the housing needs of the community within a low density
residential environment, and

. To enable other land uses that provide facilities or services to meet the
day to day needs of residents.

It is acknowledged that proposed lot areas accord with the established minimum
lot size for the locality. However, as detailed within this report, Council does not
support subdivision given site constraints. On this basis it is considered that the
proposal does not accord with the objectives of the R2 zone.

The Crown reserve to the rear of the site upon which demolition of the existing
dwelling house is proposed, is still zoned 6(a) Open Space under the TLEP 2000
as it is land affected by a 'deferred matter'. As such, TLEP 2014 does not apply to
this land.

2.6 Subdivision — consent requirements.

Subdivision of land requires development consent. The development application
includes subdivision for consent consideration.

2.7 Demolition requires development consent

This clause states that the demolition of a building or work may be carried out only
with development consent, unless another EPI allows it without consent. The
applicant has confirmed (correspondence dated 3 March 2014) that the proposal
includes demolition of the existing dwelling house. As this application has been
submitted in order to obtain development consent, the proposal is considered to be
in accordance with this clause.

The application has been reviewed by Councils Building Unit who have considered
recommended conditions of consent with respect to the demolition to be
undertaken on the site should the application be considered favourably.

Part 4 Principal development standards
4.1 Minimum subdivision lot size

The size of the proposed lots (505.85m?) is not less than the minimum size shown
on the Lot Size Map in relation to the land (450m?).

4.3 Height of buildings

Maximum building height under this clause is 9m. The proposed dwelling houses
have a maximum building height of approximately 8.5m.
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4.4 Floor Space Ratio

Maximum floor space ratio for the subject site is 0.8:1. The proposal has a floor
space ratio of 0.39:1 (Lot 1) and 0.54:1 (Lot 2) which does not exceed the
development standard.

Part 5 Miscellaneous provisions
5.5 Development within the coastal zone

This clause states that development consent must not be granted to development
on land that is wholly or partly within the coastal zone unless the consent authority
has considered the following:

(@) existing public access to and along the coastal foreshore for pedestrians
(including persons with a disability) with a view to:

() maintaining existing public access and, where possible, improving that
access, and

(i)  identifying opportunities for new public access

The subject application does not propose any amendments to existing public
access to or along the coastal foreshore.

(b) the suitability of the proposed development, its relationship with the
surrounding area and its impact on the natural scenic quality, taking into
account:

(i) the type of the proposed development and any associated land uses or
activities (including compatibility of any land-based and water-based
coastal activities), and

(i) the location, and

(i) the bulk, scale, size and overall built form design of any building or
work involved

The proposed development is permissible on the subject site. However, the bulk
and scale of the built form design is considered inconsistent with the low-key and
informal character of the beachside locality as outlined throughout this report. As
such the proposal is considered to be unsuitable at this location.

(c) the impact of the proposed development on the amenity of the coastal
foreshore including:

() any significant overshadowing of the coastal foreshore, and
(i) any loss of views from a public place to the coastal foreshore,

The proposed development results in some overshadowing of land identified as
‘coastal foreshore'. Proposed building height to the rear of the site contributes to
overshadowing. This may impact upon regeneration of sensitive vegetation once
the existing dwelling is removed.

(d) how the visual amenity and scenic qualities of the coast, including coastal
headlands, can be protected, and

The proposed development requires the removal of sensitive vegetation and
impacts upon an EEC that contributes to visual amenity and scenic qualities of
the coast. As such, the proposal does not result in coastal protection.

(e) how biodiversity and ecosystems, including:
() native coastal vegetation and existing wildlife corridors, and
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(i)  rock platforms, and
(i) water quality of coastal waterbodies, and

(iv) native fauna and native flora, and their habitats, can be conserved,
and

As previously discussed, the proposal impacts upon native coastal vegetation,
existing wildlife corridors and native fauna, flora and their habitats via vegetation
clearance within an EEC. As such, it is considered that the proposal will have an
unacceptable impact on local biodiversity/ecosystems in this regard.

() the cumulative impacts of the proposed development and other
development on the coastal catchment.

The proposed development is considered to result in an unacceptable cumulative
impact on the coastal catchment given the site's residential zoning and the
permissibility of similar development at this location which could set a precedent
for the future.

This clause goes on to further state:

(3) Development consent must not be granted to development on land that is
wholly or partly within the coastal zone unless the consent authority is
satisfied that:

(@) the proposed development will not impede or diminish, where
practicable, the physical, land-based right of access of the public to or
along the coastal foreshore, and

As outlined elsewhere in this report, the proposal will not impede or diminish the
right of access of the public either to or along the public foreshore.

(b) if effluent from the development is disposed of by a non-reticulated
system, it will not have a negative effect on the water quality of the
sea, or any beach, estuary, coastal lake, coastal creek or other similar
body of water, or a rock platform, and

The proposal requires connection to Councils reticulation sewer system.

(c) the proposed development will not discharge untreated stormwater into
the sea, or any beach, estuary, coastal lake, coastal creek or other
similar body of water, or a rock platform, and

Roof water from future dwellings is proposed to be directed to 3000 litre rainwater
tanks with overflow to the street network.

This document further states that full details of Water Quality Management
Measures will be provided with any future Construction Certificate Application in
accordance with the provisions of “Tweed Urban Stormwater Quality
Management Plan, April 2000”.

Having regard to the above, it is considered that the subject application would be
in accordance with the above controls, with no untreated stormwater being
discharged to the sea, beach or the like.

(d) the proposed development will not:
(i) be significantly affected by coastal hazards, or
(i) bhave a significant impact on coastal hazards, or
(i) increase the risk of coastal hazards in relation to any other land.
The subject site is not located in an area affected by coastal hazards.
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Part 7 Additional Local Provisions
7.1 Acid sulfate soils

As previously outlined in this report, works undertaken on Class 5 ASS are
intended to be managed by a minor works plan.

7.6 Stormwater management

Roof water from future dwellings is proposed to be directed to 3000 litre rainwater
tanks with overflow to the street network.

7.10 Essential Services

All essential services are available to the site.
Development Control Plan (DCP)

Tweed Development Control Plan

Al-Residential and Tourist Development Code

An assessment of the proposal against Part A of Section Al of the DCP has been
carried out as it relates to a dwelling house — i.e. only one dwelling per allotment.

1.4. Objectives of this Section
Objectives 2 and 3 in 1.4 read as follows:

2. Ensure that development is compatible with the local natural and built
character, scale and amenity;

3. Ensure quality residential and tourist development which responds to the
features of the site and the Tweed's subtropical climate; and

Following assessment of the proposal, it is clear that the development is not
compatible with the local natural and built character, scale and amenity. It also
does not respond well to the ecological features of the site.

3.1 Streetscape

The context of the development is informal and low-rise. The locality is
historically a beachside holiday area. Formal urban design of such bulk and
scale is inconsistent with the existing streetscape character. The proposed
development does not 'recognise and respect the existing qualities and unique
characteristics of the place'.

The development does not respond well to the streetscape. The bulk and scale
is imposing, particularly to the front and side boundaries. The dwelling to the
south of the development is impacted by the bulky frontage which results in
overshadowing in the winter months.

The design includes prominent garaging, a reduced front setback and proximity of
roof forms to the boundaries. There has been little consideration of the new
dwelling houses' size, shape, elevations, setbacks, height and roof from within
the streetscape and from adjoining properties. There is no landscaping to the
street.

The proposal does not meet objective 01.:

01. To ensure new development is compatible with, and complements the
positive characteristics of the existing built, landscape and topographic
elements of the streetscape.

Entrance to each dwelling is via a central stairway to elevated side entrances.
The building entry areas/front doors are not clearly identifiable from the street and
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are accessible only behind a screened/gated arrangement. This is typical of the
formal urban design.

The design is not compatible with other buildings and sites along the street,
particularly those that are older and more established. The location and height of
level changes over the allotment are unnecessary. A site-responsive and low-
impact design that steps down the site from rear boundary to front boundary
should be possible without the need for imposing bulk and scale. The design
attempts to fit in large floor areas and double carports as well as substantial
external living areas on a constrained site.

As such, the proposal does not comply with the following controls:

C1. All dwellings should address and offer passive surveillance over the street
by ensuring important elements such as front doors, building entry areas
and windows are prominent in the building facade (including secondary
dwellings) with the entrance clearly identifiable from the street.

C2. Site design, building setbacks and the location and height of level changes
are to consider and be compatible with other buildings and sites along the
street, particularly those that are older and more established.

3.2 View and Vistas

The dwellings are long and narrow. Building height has been maximised. Roof
lines are minimal between dwellings and encroach into the front setback (within
1.7m of front boundary). This serves to reduce the view corridor down the
residential street (Queen Street) which is typically vegetated (within front
setbacks of existing dwellings) within the vicinity of the subject site. The height
and width of the buildings at the front boundary and lack of separation between
dwellings (1.8m between roof lines) also serves to reduce the ability of dwellings
across the street being able to retain any existing views of the natural bushland to
the rear and upslope of the subject site.

The proposal does not meet the following objectives:

01. To ensure existing public views and vistas particularly those of important
natural features such as ridgelines, water or bushland, are retained in so far
as it is practical to do so.

02. To ensure public view corridors, particularly those down streets and
between buildings, are not unnecessarily reduced or obliterated.

As such, the proposal does not comply with the following controls:

C1. Building siting and height is, as far as it is practical, to be designed to
minimise the impact on views from surrounding properties, and follow the
Planning Principles (refer note) of view sharing between properties.

C2. The location and height of new development is not to significantly diminish
the public views to heritage items, dominant landmarks, public buildings
from public places or unreasonably obscure public district views of major
natural features such as the water, ridgelines or bushland.*

2.2 Landscaping, deep soil zones and external living areas
Landscaping requirements for the site include the following:

At least 450m*” but less than 600m* 30% of the site including at least two
deep soil zones measuring a minimum
of 3m in any direction

All urban lot sizes At least 50% of the landscaped area is
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to be behind the building line of the
primary road frontage.

30% of the 505.85m? lots is 151.75m>.

A hatched landscaped area of 268.47m? is nominated on Drawing No. WD11.04
for Lot 1 and a hatched landscaped area of 153.6m? is nominated on Drawing
No. WD21.05 for Lot 2 - essentially all of the area of the lots that are not covered
with structures. Two Deep Soil Zones of 3m x 3m are located in the NE corner of
each lot adjacent to each other. However, a landscape plan has not been
supplied for the development and there is no supporting information regarding
proposed plantings to substantiate the nominated landscaped areas.

The existing indigenous vegetation on the site has been unsuccessfully
integrated with the design and the remaining local native vegetation on the site
will be compromised by the development.

As such, the proposal represents a variation to the following controls:

C4. Existing landscape elements on sites such as natural rock outcrops,
watercourses, dune vegetation, indigenous vegetation and mature trees
should be retained and integrated with the design of the buildings.

C5. On lots adjoining indigenous/native vegetation, protect and retain
indigenous native vegetation and use native indigenous plant species for a
distance of 10m from any lot boundaries adjoining bushland.

3.1 Setbacks

As stated previously in this report, the front setback for both dwellings as an
average of dwellings within proximity of the subject site is not supported.

The applicant has neglected to take into account all existing/approved front
setbacks within a 40m vicinity of the subject site and arrives at an average of
3.8m. A front setback between 5.275m — 7.275m is required based on a
calculated average of 6.275m. Given the building height of the front elevations,
adherence to a minimum front setback of 5.275m is expected.

As such, the proposal represents a variation to the following control:

C2. In established areas and on infill sites dwelling houses are to be consistent
with the front setback distance of neighbouring buildings and are to be the
average of the setbacks of neighbouring dwellings within 40 metres or a
variation justified under a streetscape analysis. This setback may be varied
up to 1 metre where justified through a streetscape analysis.

The proximity of the considerable bulk and scale of the dwellings to the front
boundary is contrary to the following objective:

01. To establish the desired spatial framing of the street, define the street edge
and enable a transition between public and private space.

The upper level overhang associated with the dwelling on Lot 2 does not comply
with requirements in Control C3 that allow an articulation zone into the front
facade as it exceeds 25% of the frontage width.

4.3 Solar Access and Natural Ventilation

The proposed development will result in some overshadowing to both southern
adjoining dwellings as their associated private open space areas are oriented to
the north. The most significant overshadowing occurs over the private open
space and deep soil zone areas of 42 Queen Street which are oriented to the
northern boundary on this constrained lot.
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Dwelling plans were granted for 42 Queen Street on 24 December 2013 that
include demolition of the existing dwelling (evident in May 2012 aerial imagery
below) and construction of a single storey/part two storey dwelling with a larger
building footprint (DA13/0584).

The existing north-facing verandah will be replaced by a building elevation with
living room windows and an inset "winter" verandah with a setback of 5.505m.
The area between the northern elevation and the boundary will function as a
ground level external living area. It is nominated as a deep soil zone with and will
be required to be landscaped as such.

Figure 19: May 2012 aerial imagery — adjoining sites to the south

Amended plans submitted by the applicant plot the adjoining dwelling at 42 Queen Street to
scale in relation to the common boundary with proposed Lot 2.
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Figure 20: excerpt from Site Plan WD 0.03 Rev C — adjoining existing development at 42 Queen Street

The edge of the existing verandah is setback 4m at its closest point and 5.8m at its farthest
point. The horizontal line across the verandah (above) represents an approximate setback
of 5.5m. This will be the new building line as approved by DA13/0584.

Shadow diagrams submitted by the applicant confirm the scale of midwinter overshadowing
to the properties to the south (42 Queen Street and 1 Lighthouse Parade) at 9am, 12 noon
and 3pm on June 21.
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Figure 21: excerpt from Shadow Diagrams 3 Rev B —9am June 21

Figure 22: excerpt from Shadow Diagrams 3 Rev B — 12 noon June 21

Figure 23: excerpt from Shadow Diagrams 4 Rev B — 3pm June 21

Most of the northern setback of 42 Queen Street (existing dwelling) is overshadowed
between 9am and 12 noon and 70% of the rear yard is overshadowed at 3pm. As
such, sunlight to at least 50% of the principle area of private open space is easily
reduced to less than 2 hours between 9am and 3pm on June 21. The overshadowing
is considered unacceptable and does not comply with Control 4.

Overshadowing is intensified with regard to the approved plans for 42 Queen Street in
that windows to the living areas are unlikely to receive at least three hours of sunlight
between 9am and 3pm on June 21 which is also inconsistent with Control C4:
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C4. For neighbouring properties ensure:

I. Sunlight to at least 50% of the principle areas of private open space of
adjacent properties is not reduced to less than 2 hours between 9am and
3pm on June 21, and

ii.  Windows to living areas must receive at least 3 hours of sunlight between
9am and 3pm on June 21, and

iii.  Where existing overshadowing by buildings is greater than this, sunlight is
not to be further reduced by more than 20%.

4.4 Building Form

As stated previously in this assessment, the overall bulk and scale of both
dwellings impacts upon the streetscape with regard to building height in proximity
to the front boundary, views from adjoining properties and overshadowing to
adjoining properties.

The proposal is not consistent with the following objective:

01. To minimise the visual impact and bulk of development when viewed from
adjoining properties, the street, waterways, and areas for public recreation
purposes.

The proposed dwelling on Lot 1 addresses the street by way of an 8m wall plate
height adjacent to the carport area. This expanse is unbroken and devoid of
articulation and presents as a 'tower'. This is contrary to the objective requiring
the minimisation of visual impact and bulk when viewed from the street and
represents a variation to the following control:

C2. Walls in excess of 15m in length and/or 4m in height must be articulated,
landscaped, or otherwise treated in order to provide visual relief. Planning
and design principle 4 above identifies various articulation techniques.

There is little visual relief with regard to the dwelling proposed on Lot 1. The
southern elevation extends to 17m in width with an average height of 6.75m. Itis
noted that this elevation will be adjacent to the northern elevation of the dwelling
proposed on Lot 2. However, it will be visible from the streetscape (and from the
adjacent dwelling) and is inconsistent with the character of the area. There is
little articulation and few elements of architectural interest evident.

The roof line of the dwelling on Lot 2 extends unbroken for a length of 20m with
no varying pitches to reduce the overall visual bulk. It slopes towards the street
as a cantilevered building section over the carport area but has no articulation for
the entire length.

Similarly, the single roof form of the dwelling on Lot 1 extends unbroken for a
length of 19m.

The design is an unacceptable outcome for the site. As such, the proposal is
considered to represent a variation to the following control:

C1. Building siting, height, scale, and roof form must to relate to the surrounding
development, topography and the existing site conditions.

The bulk and mass of both dwellings does not respond to the constraints of the
site. The designs do not comply with frontage setbacks to reduce proximity to the
street and mitigate impacts upon adjoining dwellings.

Summary

Both dwelling designs are inconsistent with the informal, low-density, low-rise,
casual holiday character of the locality. The designs are typical of residences in



53 of 72
urban areas such as Tweed Heads and Banora Point or in Greenfield
subdivisions along the Tweed Coast.

The designs are imposing and formal. Front elevations are dominated by car
parking areas with reduced setbacks and little or no area for landscaping.

The designs incorporate architectural elements of a commercial nature which do
not integrate well with the established residential streetscape.

Whilst ensuring privacy, the designs create sterile facades — at odds with the
existing character of the locality which promotes an open and friendly atmosphere
at a human scale.

A2-Site Access and Parking Code

Double carports are located to the front of the dwellings under upper level roofs
that accommodate two car spaces for each dwelling. This is consistent with DCP
A2 requirements.

A5-Subdivision Manual

A5.4.5 — Environmental Constraints

Section A5 of the DCP states that housing and other forms of urban development
are designed to integrate with natural features, not dominate or remove them.

Section A5.4.5 relates to significant vegetation and advises that ‘Development sites
must be assessed to determine if there are areas of significant vegetation’. Table
A5-2 relates to the vegetation condition codes as follows:

TABLE A5-2: VEGETATION CONDITION CODES

Condition | Condition General Site Criteria
Code Category

1.

Old-Growth e Vegetation with negligible unnatural disturbance

/Undisturbed | « A significant proportion of plants with age-related features (such as tree
/Excellent hollows) and a species composition characteristic of the ecologically mature
Condition forest ecosystem

May include non-woody communities (eg. heathland, sedgeland, etc.) of
native vegetation in excellent condition

Abundant habitat for wildlife

Mature upper stratum

A well developed understorey will usually be present

Relatively
Natural/Good
Condition

Vegetation that is relatively homogenous and intact

Minimal canopy disturbance

Understorey usually present

Advanced regrowth may be present

May have a history of logging or burning but has retained a significant
component of its original vegetation diversity. May contain a low to moderate
proportion of weed species in the understorey

Heavily Vegetation that has been substantially modified by clearing for agriculture,
Modified logging, mining or other disturbance

/Disturbed Canopy removal typically between 70% & 30%

-"F’OOF_ _ Includes recent regeneration

Condition Understorey usually disturbed or absent

May have extensive weed invasion in the understorey

May include medium to advanced regrowth

Figure 24: Vegetation Condition Codes

Council’'s Ecologist has advised that the site is of high ecological status, due to the
presence of Littoral Rainforest on and adjacent the lot. It is considered that the
vegetation may be classified as Condition 2 with components of Littoral Rainforest
that is relatively homogenous and intact, with minimal canopy disturbance,
understorey and advanced regrowth present.

Section A5 advises that proposals for sites that contain significant vegetation must:
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o Demonstrate that the development proposal does not detract from the
ecological, scenic landscape or local identity values of the significant
vegetation;

o Include significant vegetation where possible into the open space/drainage
network or within road reserves;

o Provide a street and lot layout; and/or lot sizes and shapes that will enable
the proposed development to take place whilst also providing sufficient
space (outside building platforms) on lots to enable significant individual
trees or small stands of vegetation to be retained.

Whilst some significant vegetation is proposed to be retained it is considered that
to comply with bushfire requirements, the proposal necessitates vegetation
clearance.

It is therefore considered that the proposed subdivision results in the loss of
significant vegetation and detracts from the ecological values on the site, contrary
to the requirements set out within Section A5 of the DCP.

Al1-Public Notification of Development Proposals

The development application was notified to adjoining properties for a period of 14
days as integrated development under s100B of the Rural Fires Act 1997.

Any Matters Prescribed by the Regulations
Clause 92(a) Government Coastal Policy

The subject site is nominated as Coastal Land and therefore this clause applies.
As previously detailed the proposed development will not impact on coastal lands
in terms of restriction of public access.

Clause 92(a) requires Council to provide an assessment of the proposal against
the NSW Coastal Policy 1997: A Sustainable Future for the New South Wales
Coast. This document acknowledges that whilst there is a focus on conservation
initiatives in coastal areas, there is a need for local housing strategies in order to
utilise land in existing urban centres.

As detailed within this report, Council does not support removal of vegetation
within the protected EEC. With this regard the Policy states that SEPP 26 Littoral
Rainforests will be rigorously enforced and extended where appropriate in
recognition that what remains of these valuable ecosystems needs to be fully
protected from inappropriate development.

Whilst the subject site is not specifically covered by the SEPP 26 Policy,
Council's Ecologist, and the applicant's Flora and Fauna Assessment has
acknowledged the presence of such vegetation on the site. It is therefore
considered that the site is not capable of subdivision without the removal or
damage to such protected species. Therefore the proposal is not consistent with
the clause.

Clause 92(b) Applications for demolition

The application has been reviewed by Councils Building Unit who have considered
recommended conditions of consent with respect to the demolition to be
undertaken on the site should the application be considered favourably.

Any coastal zone management plan (within the meaning of the Coastal
Protection Act 1979),

Tweed Shire Coastline Management Plan 2005
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The primary objectives of the Coastal Management Plan are to protect
development; to secure persons and property; and to provide, maintain and
replace infrastructure. The subject site is not located within the Coastal Erosion
Hazard Zone. The proposal seeks to remove vegetation which is not supported
for the reasons outlined within this report.

One of the key objectives of the Plan is to protect, rehabilitate and improve the
natural environment and to promote ecologically sustainable development. It is
considered that the subdivision of the lot would result in the removal or damage
to a protected EEC (Littoral Rainforest). On this basis it is considered that
subdivision of the site is not consistent with the Plan.

Tweed Coast Estuaries Management Plan 2004

Not applicable to the development proposal as the subject site is not located within
the vicinity of an estuary ecosystem and is unlikely to impact on waterways or
biodiversity of waterways.

Coastal Zone Management Plan for Cobaki and Terranora Broadwater
(adopted by Council at the 15 February 2011 meeting)

Not applicable to the proposed development as the subject site is not located in the
vicinity of the Cobaki or Terranora Broadwater.

The likely impacts of the development and the environmental impacts on
both the natural and built environments and social and economic impacts
in the locality

Flora and Fauna

Ecological Values

With reference to the Tweed Vegetation Management Strategy 2004 (TVMS)
mapping (updated 2009), vegetation occurring immediately to the east of the site
extending across the Crown reserve is identified as TVMS Code 310 - Banksia
Dry Sclerophyll Open Forest to Shrub-land.

However, from site inspection, this community is more closely described as
Littoral Rainforest which corresponds with TVMS classification code 101. An
approximate area of 340mz of Littoral Rainforest extends across the subject site
that forms 10% of a broader linear remnant unit covering an area of
approximately 3400m?2 - approximately 10% of the remnant.
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Figure 25: Remnant Littoral Rainforest Unit of approximately 3400m°

The mapped TVMS Code 310 - Banksia Dry Sclerophyll Open Forest to Shrub-
land community is assigned 'Moderate Ecological Status' as shown on Map 4 of 7
titled Ecological Values in the TVMS 2004, dated August 2004.

However where evaluated as TVMS Code 101 Littoral Rainforest (in accordance
with Table 3.5 Criteria for Mapped Categories of Ecological Status) the
community is assessed as having 'Very High Ecological Status' due to High
Biodiversity (Rainforest) Status, Significant Species and Threatened
Communities criterion.

As previously discussed in this report and with reference to DCP A5 Subdivision
Manual - Section A5.4.5, the community meets the definition of 'Significant
Vegetation' as classified as Type 1 Regionally Significant Natural Area.

With reference to the listing advice for 'Critically Endangered' - Littoral Rainforest
and Coastal Vine Thickets of Eastern Australia under the Environment Protection
and Biodiversity Conservation Act 1999 (EPBC Act), the remnant unit of 3400m?2
would be considered to satisfy the eligibility threshold criteria necessary for
classification such as:

. greater than 1000m?;
. less than 70% cover of transformer weeds; and

. 25% native plant diversity of characteristic species or 30% canopy
cover of one rainforest species (i.e. Cupaniopsis anacardioides).

In addition to being considered eligible for listing under the EPBC Act as a
‘Critically Endangered Community' the remnant unit is recognised as a candidate
'‘Endangered Ecological Community' - Littoral Rainforest in the South East
Corner, Sydney Basin and NSW North Coast bioregions under the Threatened
Species Conservation Act 1995 (TSCA Act).

With reference to the Far North Coast Regional Conservation Plan 2010
(FNCRCP), an estimated 90% of Littoral Rainforest has been cleared since
European settlement within the Far North Coast (Ballina, Byron, Richmond
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Valley, Tweed). TVMS (Table 2.4) estimates an area of approximately 102
hectares of this community remaining within the shire.

Table 2.4 Areas and Proportions of Mapped Vegetation Types in Tweed Shire

Code Vegetation Type Area % of % of
(ha) Mapped Shire
Bushland

Rainforest and Riparian Communities

101 Littoral Rainforest 0.15 0.08
102 Sub-tropical / Warm Temperate Rainforest on Bedrock Subsirates BEE i2.08 B.77

103 Dry Rainforest 157 0.23 0.12
104 Lowland Rainforest on Floodplain 283 0.41 D21
105 Myrtaceous Riparian Low Closed Forest to Woodland 472 0.568 0.36
106 Riwer Sheoak Open Forest §35 0.82 D48
107 Cool Temperate Rainforest 1 0.002 p.oo1

Figure 26: extract from Table 2.4 of FNCRCP

Patches are generally linear in shape and remain as small fragmented units.
Estimates of occupancy of the ecological community in NSW (derived to inform
the Scientific Determination for EPBC listing) indicates that the majority of
individual patches (92%) are less than 10 hectares in size.

The Site
Several listed species are known to occur onsite including:

o Cryptocarya foetida (Stinking Cryptocarya) - Vulnerable Threatened Species
Conservation Act (TSC Act) and EPBC Act. The one individual has been
significantly damaged through past landscape maintenance practices.

3P

Figure 27: cryptocarya foetida 2012 (left) and 2014 (right)

o Archidendron hendersonii (White Lace Flower) - Vulnerable TSC Act. Two
individuals occur onsite. One of the stems has not been identified on the
site plan nor specifically recognised in the Ecological Assessment (EA)
provided with application documentation. The stem identified on the site
plan shows evidence of recent damage that may have occurred during
pruning activity on adjacent trees. The other stem (not identified on the
plan) has been significantly damaged and the architecture of the tree
altered.
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" Thiah o ir LN . /! \
Figure 28: damaged Archidendron hendersonii not identified on site plan

o Macadamia tetraphylla (Queensland Nut) - Vulnerable TSC Act and EPBC
Act. A single stem was previously recorded but has not been identified in
the current EA. During site inspection, the severed stem of the previously
identified tree was identified by low growing remaining foliage. No record of
permit granted by OEH was returned from OEH Public Register search.

Cooy § 0\ A

Figure 29: Macadamia tetraphylla 2012 (left) and severed stem 2014 (right)

o Other listed flora and fauna species considered to have a moderate to high
likelihood of occurring/utilising habitat on and immediately adjacent to the

site include:
Species Common Status No. Notes
Name Records
Fingal
Fauna
Ptilinopus regina Rose- Vulnerable - Ukerebagh NR
crowned
Fruit-Dove
Pteropus Grey headed | Vulnerable* - Soorley St Banora Pt
policephalus Flying Fox
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Species Common Status No. Notes
Name Records
Fingal
Syconycteris Common Vulnerable 2/2 Often roosts  within
australis Blossum Bat SEPP Littoral R/f
Wetland
Mormopterus Beccari's Vulnerable 1/3 Other records Banora,
beccarii Freetail-bat SEPP Ukerebagh NR
Wetland
Miniopterus Little Vulnerable - Soorley St Banora Pt
australis Bentwing-bat
Burhinus Bush Stone- | Endangered | - Coolangatta/TH Gold
grallarius curlew (E1) Course
Flora
Archidendron White  Lace | Vulnerable 4/12 Possible duplication.
hendersonii Flower Only one record for the
subject site.
Cryptocarya Stinking Vulnerable 19/27 Possible duplication
foetida Cryptocarya
Syzygium moorei | Durobby Vulnerable 3/7 Assumed to occur (100m
record precision) as part
of same remnant Littoral
Rainforest unit to the
north

Table 1: Bionet - Atlas of NSW Wildlife Search (2.5km buffer, listed species > 1980)

Council Assessment - Review of Existing Vegetation (EA) 40 Queen Street,
Fingal dated October 2013 and prepared by Planit Consulting.

The EA did not consider the potential impact on the Littoral Rainforest vegetation
community arising from the establishment and maintenance of Asset Protection
Zones, nor the long term effects of shading from the proposed two storey
dwellings.

The EA concluded that the community was representative of an EEC - Littoral
Rainforest in the South East Corner, Sydney Basin and NSW North Coast
bioregions.
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Figure 30: extract from Site Plan WD 0.03 Rev B — Tree Removal

Page 11 of the EA concludes that four trees comprising part of the EEC would be
required to be removed to facilitate the development. However, page 17 of the
EA indicates that five trees have been identified for removal which is consistent
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with the accompanying Tree Report, prepared by Northern Tree Care and dated
28 October 2013 (revised 30 October 2013).

The loss of four to five trees necessary to establish the proposed dwellings has
been estimated at 80m2 of Littoral Rainforest. This would appear to be inaccurate
as the report clearly does not consider modification of the community for bushfire
hazard mitigation purposes.

k aa i r L

Figure 31: Vegetation Community Map (Page 13 of EA — Figure 7)

Furthermore, the extent of Vegetation Community 2: Mid High/Tall Open-Closed
Littoral Rainforest depicted above in Figure 7 of the EA (Vegetation Community
Map) is considered to be imprecise following site inspection, as it does not
account for the complete extent of the Littoral Rainforest canopy. Even in the
case where disturbance for bushfire management purposes is not required the
area of 80m?2 disturbance is an underestimate.

The EA rejects classification of vegetation on the site as a Critically Endangered
Community under the EPBC Act on the basis that patch size is less than 1000m?
which did not meet diagnostic criteria as stated in Commonwealth listing advice.
This is contrary to Council's determination.

As previously discussed, two stems of two listed species were not identified on
submitted plans or within the EA. Page 10 of the EA suggests that 'several
individuals of White Lace Flower (Archidendron hendersonii)' were recorded yet
only one was shown on the plan.

The Macadamia tetraphylla was previously described in Review of Existing
Vegetation Lot 367 DP755740 dated February 2012 and prepared by Planit
Consulting (submitted as part of the application documentation for refused two lot
subdivision DA12/0257) and recorded during a 2014 site inspection as
significantly damaged.

When the location of the second White Lace Flower (Archidendron hendersonii)
is translated onto the development layout the tree appears to occur within the
location of the proposed swimming pool associated with Lot 1 and therefore
would require removal. As such, the statement below made on page 17 of the
EA indicating that 'individuals of threatened fauna shall be retained' is misleading.

The development design is considered to have adequately addressed the importance of the

residual stand of trees in the northeast of the site via the following:

* Theindividuals of threatened flora shall be retained;

* The majority of the endangered ecological community shall be retained (g trees
removed)

Figure 32: extract from page 17 of EA
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The lower strata (shrub and ground layer) is reported as being absent on page 9
of the EA. This was consistent with observations made by Council officers during
a 2014 inspection. However it is contrary to what was reported in the previous
EA associated with DA12/0257 where 'the shrub layer varies from being dense
on the southern fringes to sparse elsewhere, throughout and includes smaller
specimens from the small tree layer....". Evidence of more structural diverse mid-

lower stratum can also be seen in earlier site photographs.

There is no record of permit or certificate issue from OEH to remove understorey
vegetation on the site.

It is noted that littoral rainforest communities, due to exposure and proximity to
the ocean, may lack species diversity within the understorey or may exhibit a
merged height/structural continuum. However, the reduced understorey
vegetation observed onsite would not be expected to occur under natural
conditions.

The EA included an Assessment of Significance (Seven Part Test) performed on
the EEC Littoral Rainforest in the South East Corner, Sydney Basin and NSW
North Coast bioregions to qualitatively and quantitatively identify and analyse
potential direct and indirect impacts on the EEC arising from the proposed
development.

Based on the Seven Part Test it, the EA concluded that a Species Impact
Statement was not required and that impacts would be considered to be of a
minor nature that could be mitigated through providing compensatory planting
either on or off site.

However, the potential impact on threatened communities, species and their
habitats is considered significant by Council, contrary to the EA conclusions
particularly given that the Seven Part Test did not contemplate all direct and
indirect ecological impacts as a result of the proposed development such as
vegetation removal for bushfire management purposes.

Council Assessment - Tree Report 40 Queen Street, Fingal Head dated 30
October 2013 (Ver. 2) prepared by Northern Tree Care.

The Tree Report also did not consider the potential impact on the Littoral
Rainforest vegetation community arising from the establishment and maintenance
of Asset Protection Zones with the exception of recommending removal of Tree
No. 25 being a Tuckeroo (Cupaniopsis anacardioides).

The Tree Report estimated the age of some trees to be up to 70 years old and
noted previous damage/pruning of trees forming part of the EEC.

The Tree Report identified four trees requiring removal to facilitate building
envelopes with removal of an additional tree posing future impending risk to a
proposed dwelling and for bushfire management purposes.

The following table contains Council's review of information presented in the Tree
Report with regard to trees proposed to be removed.

Tree | Species Common Ht Dbh Crown | TPZ | Comments
No. Name
(m) | (mm) | (m) (m)
23 Archidendron | White Lace | 9 250 5 3.0 The report indicates
hendersonii Flower encroachment within the

trees Tree Protection
Zone (TPZ) of 0.5m.
The report hasn’t
contemplated the
roofine  of proposed
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Tree
No.

Species

Common
Name

Ht
(m)

Dbh

(mm)

Crown

(m)

TPZ
(m)

Comments

dwelling on Lot 2 that
would  likely  restrict
growth of the canopy
nor potential impacts
associated with
construction of Lot 2
dwelling footings. The
extent of excavation for
the pool associated with
Lot 1 has been
calculated to the outer
shell of the pool, over
excavation has not been
contemplated and given
the slumping nature of
underlying sands,
excavation would likely
extend within the
structural root zone of
the trees that may have
an adverse impact on
the health and long term
viability of the listed
trees without adequate
arboricultural
supervision. This tree is
a listed species and
should be provided
adequate area for
canopy growth whilst all
form of excavation
should be restricted
from the TPZ to be
confident of tree
survival.

25

Cupaniopsis
anacardioide
S

Tuckeroo

10

230 +
180

4.92

This tree has been
estimated to be aged
50-70 years old and
forms a  substantial
proportion of the
western edge canopy.
With reference to the
proposal plans Dwelling
1 would significantly
encroach  within  the

trees TPZ when
calculated in
accordance with
AS4970. The tree's
health may be
compromised in the long
term due to
encroachment and also
require substantial

pruning affecting the
architecture of the tree.
The tree has been
recommended to be
removed due to avoid
future risk of property
damage on the
proposed dwelling and
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Tree
No.

Species

Common
Name

Ht
(m)

Dbh

(mm)

Crown

(m)

TPZ
(m)

Comments

for bushfire
management purposes.
It is considered that the
tree poses low risk due
to form (lean
predominantly to the
west) under current site
conditions.

26

Notelaea
longifolia

(Mock
Olive)

140

This tree falls within the
footprint of Lot 1
dwelling and as such
would require removal.

27

Arytera
divaricata

Coogera

170

This tree falls within the
footprint of Lot 1
dwelling (pool) and as
such  would require
removal

28

Syzygium
oleosum

Lilli Pilli

160+9

This tree falls within the
footprint of Lot 1
dwelling (pool) and as
such  would require
removal

29

Diospyros
fasciculosa

Grey Ebony

4-5

This tree is in good
condition  with  good
single leader  form.
Comprises part of the
outermost western
edge, occurs within the
footprint of Lot 1
dwelling and as such
would require removal.

30

Crytocarya
foetida

Stinking
Cryptocarya

100
mm

30

The individual has been
severely damaged by
frequent pruning. The
report recommends
transplanting to ensure
the tree is not further
damaged/disturbed
during construction. This
suggests that the risk to
vegetation within the
EEC is at risk during the
construction phase.
Previous experience
with transplanting semi-
mature species in the
Lauraceae family has
proved difficult  with
limited success.

Table 2: Required Tree Removal/Impact

In addition to the five trees identified in the report that have been recommended
for removal, an additional two semi-mature stems not shown on the plans but
forming part of the EEC would likely be impacted. These trees were identified

during a site inspection and are described as:
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o Denhamia celastroides (Denhamia) - approximately 170mm dbh with 3 - 4m
canopy spread situated immediately to the south of Tree No. 25 on the edge
of the development footprint of dwelling No. 1;

o Archidendron hendersonii (White Lace Flower) - estimated dbh difficult to
ascertain due to severe pruning but with high density regrowth. Likely a
semi-mature tree, situated within the footprint of the proposed pool for
dwelling 1.

Other vegetation within the EEC not adequately considered as part of the Tree
Report comprises a number of semi-mature/mature canopy trees situated
immediately adjacent, and to the east of the existing dwelling. The impact on
those trees during any demolition and construction of the proposed pool for Lot 2
is considered critical in evaluating all impacts associated with the development
proposal.

Bushfire Threat Assessment Report and RFS Referral

Application documentation included a report addressing bushfire threat (Bushfire
Threat Assessment Report 100B dated 8 November 2013 and prepared by BCA
Check Pty Ltd). The report recommends the entire property (Lots 1 and 2) to be
maintained as an Inner Protection Area in accordance with the NSW Rural Fire
Serve document Standards for Asset Protection Zones with landscaping to future
dwellings to be maintained in accordance with Appendix 5 of 'Planning for Bush
Fire Protection 2006'.

NSW Rural Fire Service returned General Terms of Approval (GTA) for the
development application that included the following which is generally consistent
with the recommendations of the bushfire threat report:

o The entire property shall be managed as an inner protection area (IPA) as
outlined within section 4.1.3 and Appendix 5 of 'Planning for Bush Fire
Protection 2006' and the NSW Rural Fire Service's document 'Standards for
asset protection zones.

General advice was also provided to the consent authority clarifying the extent of
vegetation removal required in order to comply with the aforementioned GTA:

o The required asset protection zones, for proposed Lots 1 and 2 (managed
as Inner Protection Areas), to achieve satisfactory building separation from
vegetation located on the adjoining lot to the east, will require the clearing of
vegetation.

In accordance with Planning for Bushfire Protection 2006 tree canopy cover of
less than 15% shall be established and maintained within an IPA with provision
for a minimum two metre separation distance between vegetation and any part of
roofline associated with a dwelling.

Trees shall have lower limbs removed up to a height of two metres above the
ground and groundcover managed.

The document Standards for Asset Protection Zones elaborates further on APZ
requirements indicating that a two to five metre separation distance should be
maintained between vegetation and structures and that tree crowns shall be
separated by two to five metres. Where trees are retained they are to be
restricted to islands/clumps having an areal extent (surface space) of no greater
than 20% of the APZ.

As the existing canopy cover of the Littoral Rainforest is currently estimated at
over 70% projection, significant removal of vegetation would be required to meet
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APZ requirements as suggested in the RFS conditions and recommended by the
bushfire threat report.

Rehabilitation and Restoration

The applicant has proposed two options to offset the loss of vegetation as
outlined at Section 2.1.3 of the Statement of Environmental Effects (SEE):

o Compensatory planting onsite - to be undertaken within the 11 metre
setback on Lot 2 at a ratio of 10:1; or,

o Compensatory planting offsite - 50 plantings within a Tweed Coastal
Reserve.

Proposed onsite compensatory planting is not considered acceptable given the
value of the remnant, lack of available area onsite and previous demonstrated
land management practices. Bushfire restrictions limit opportunity on the site. In
addition, the 11 metre setback area is already nominated as part of a required
deep soil zone.

The proposed alternative option for offsite compensation is not considered
acceptable given the shortage of available public receiving sites and limited
evidence proving that compensatory planting of this community type is a
successful option.

In reinforcing the importance of the EEC and requirement for close scrutiny when
considering offsetting the Far North Coast Regional Conservation Plan indicates
that 'as a general rule, areas of EEC's not in low condition should be retained
wherever possible as their loss cannot be offset by positive actions elsewhere’.

Furthermore, page 22 of the EA recommends weed control within the patch of
remnant vegetation. It is noted that no ecological remediation work has been
proposed following demolition of the existing dwelling particularly in the area of

encroachment within Crown Reserve.

Legislative Provisions

Legislation Section(s) Comment
Environmental Schedules The site supports a part of a remnant unit classified as
Protection & Littoral Rainforest and Coastal Vine Thicket of Eastern
Biodiversity Australia listed as Critically Endangered community listed
Protection Act under the EPBC Act. The community comprises two listed
(1999) flora species that occur onsite being Macadamia
tetraphylla  (Queensland  Nut Vulnerable) and
Cryptocarya foetida (Stinking Cryptocarya - Vulnerable).
The proposal involves removal of vegetation that
comprises part of the Littoral Rainforest Community and
as such referral should be made by the applicant to
determine whether the proposal would be considered a
controlled action.
Environmental Section 5A | The remnant Littoral Rainforest community described
Planning & | (significant  effect | above is also classified under the Threatened Species
Assessment  Act | on threatened | Conservation Act as it is considered to be representative
(1979) species, of an Endangered Ecological Community being Littoral
populations or | Rainforest in the South East Corner, Sydney Basin and
ecological NSW North Coast bioregions. The onsite portion of the
communities,  or | remnant unit comprises both federally and State listed
their habitats) flora species being Macadamia tetraphylla (Queensland




Legislation

Section(s)

Comment

Nut - Vulnerable) and Cryptocarya foetida (Stinking
Cryptopcarya Vulnerable), whilst  Archidendron
hendersonii (White Lace Flower) is listed as Vulnerable
under the TSC Act.

Several listed species such as Grey headed Flying Fox
and Common Blossom Bat were evaluated as having a
high likelihood of utilising the broader tract of remnant
vegetation based on verified records and habitat values.

The applicant has neglected to consider the full suite of
potential ecological impacts and as such threatened
species provisions have not been adequately met to be
confident that the development could proceed without
adverse impact on local populations.

Native Vegetation
Act 2003

N/A - not rural land.

Threatened
Species
Conservation Act
1995

Section (94) &
Schedules 1, 1A, 2
and 3

See above on Section 5A re: potential for impact to EEC.

SEPP 14
Coastal Wetlands

Not applicable to the site, however a gazetted SEPP 14
Coastal Wetland occurs within 200m and to the west of
the site associated with the Tweed River.

SEPP 26
Littoral Rainforest

Not applicable to the site, however a gazetted SEPP 26
Littoral Rainforest occurs within 250m and to the south of
the site within the Crown Reserve Lot 713 in DP728231.

SEPP 71

The site is within the coastal zone and Clause 8 matters
require satisfaction. A sensitive Coastal location exists to
the east within 80m of the site.

Table 1 Clause 8 (g) pertaining to conserving animals
(within the meaning of the Threatened Species
Conservation Act, 1995) and plants (within the meaning of
that Act) and their habitats has not be adequately
addressed. The site's significant ecological values as
captured under the TSC Act have the potential to be
adversely impacted to the degree of affecting long term
local viability of the EEC community and listed species
that may not be avoided/mitigated through conditions of
approval.

Table 3: Legislative Provisions

Environmental Impact Assessment and Planning Provisions

Vegetation and Habitat Modification

The remaining area of remnant vegetation identified onsite (when considered as
part of a broader contiguous patch/remnant unit extending over the adjacent
Crown Reserve) is representative of a Critically Endangered community under
This vegetation association is further recognised as an
Endangered Ecological Community under the TSC Act providing potential habitat
for a suite of listed fauna species evaluated as having a moderate to high

the EPBC Act.
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likelihood of occurrence (based on local validated records) by providing foraging
resource for disperser species such as the Grey-headed Flying Fox and Rose-
crowned Fruit-Dove and roosting opportunities for the Common Blossom Bat.

The onsite component of the broader remnant unit covers an areal extent of
approximately 340m2 with an estimated canopy projection of greater than 70%,
comprising several stems of listed threatened flora species, two of which have
dual listing under both federal and state legislation described above.

It has been determined that to enable construction of the proposed dwellings
seven rainforest trees comprising part of the EEC, including one listed species
being Archidendron hendersonii, would require removal, whilst there is a high to
very high likelihood that an additional Archidendron hendersonii stem would be
negatively affected during the construction and operational phase.

Furthermore it is understood that significant modification to the remaining stand of
vegetation on the existing site would be necessary for bushfire hazard reduction
purposes that would involve selective canopy and mid-stratum vegetation
removal, the clearing of the understory and lower stratum (to two metres) and
pruning of any retained trees (if applicable) to maintain adequate separation
distance from dwellings (two to five metres). This existing vegetated area would
then be maintained in the long term as an APZ preventing natural restoration.

The selective removal of vegetation and structural modification to the patch of
Littoral Rainforest occurring onsite would not only be expected to have a direct
adverse impact on the ecological value of the patch (onsite) yet also have an
unacceptable impact on the integrity, function and dynamics of the broader unit
extending over the Crown Reserve by increasing edge to area ratios (narrowing
of the remnant) altering the microclimate, allowing for greater light penetration,
subsequently increasing susceptibility to weed invasion and reducing resilience
(loss of seed sources and potential dispersers) particularly given the exposed
nature of the site and influence of salt laden winds.

The loss of listed species is also of concern given the limited and fragmented
distribution of plants such as Archidendron hendersonii particularly where forming
part of a poorly represented community where the local population may
potentially be placed at risk of extinction in the long term due to depressed
genetic diversity which as an example would limit the ability of the species to
locally recover following a random natural event. It is considered that the
removal/damage, long term decline of any listed species either directly or
indirectly as a result of the development in this instance is unacceptable.

As the existing dwelling straddles the Lot boundary and extends into Crown
Reserve concerns have been raised as to the likely impact on existing vegetation
occurring within the Crown Reserve (that is part of the EEC) during demolition of
the existing dwelling particularly in the absence of strict vegetation management
controls, none of which have been recommended by the applicant.

Furthermore shading from the proposed dwellings may also have an adverse
long term indirect impact on the integrity of the community by arresting
successional processes particularly following a storm event and the creation of a
canopy gap by artificially shading the gap and therefore limiting light penetration
and delaying/suppressing the natural recruitment of pioneer species to enable
rapid canopy cover.

Conclusion
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Council is of the opinion that the development would have a significant,
unacceptable impact on the integrity, function and long term viability of the EEC
and local population of those listed species comprising the community.

Given the onsite values, it is expected that the vegetation community remain
undisturbed by any proposed development and if development were to progress
in another form, rehabilitated to improve the value and integrity of the community.

Context and Setting

The proposed bulk and scale of the building design with lack of open space
between dwellings and need for vegetation removal is not in keeping with
surrounding residential development that has retained a low-rise, low-key character
that integrates and promotes retention of existing vegetation.

Cumulative Impact

The approval of the application in its current form would set a harmful precedent
for damage/removal of an Endangered Ecological Community to support
increased density on a constrained site.

Asbestos/Lead

Asbestos and lead are likely to be present within the existing dwelling. Demolition
of the existing dwelling would need to be conditioned to take this into account.

Suitability of the site for the development

The site is considered unsuitable for the proposed development. Apart from the
stated planning reasons for refusal with regard to dwelling design and impact
upon the locality, it is considered that insufficient ecological survey and
assessment has been provided to support the conclusion that there will not be a
significant impact upon threatened species, populations or ecological
communities. Given the federal and State significance of the vegetation on site, it
is considered that the development represents an unwarranted risk and results in
an unacceptable outcome for the Shire as a whole.

Any submissions made in accordance with the Act or Regulations
Referral to NSW Rural Fire Service

Refer to a previous discussion in this report of bush fire requirements at Clause
39A: Bushfire Protection (TLEP 2000).

Public Submissions

10 submissions were made during the exhibition period objecting to the proposed
development. A summary of objector concerns is as follows:

o Overshadowing impact (adjoining residential) — reduction in midwinter solar
access and reduced access to northerly breezes/natural cross ventilation.

o Overshadowing impact (Crown reserve) — this land is managed bushland
actively used by members of the public — habitat will be impacted.

o Non-compliant front setback.

o Bulk and scale of proposed dwellings.

o Spa/pool pumps located on boundary.

o Asbestos audit required for demolition of existing dwelling house.
o Inadequate side setbacks.

o Design inconsistent with coastal village character.
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Proposal represents lack of respect for the natural beauty of the local
environment and values of the local community.

Similar applications already refused.
Negative impact on natural vista and streetscape.

Relatively dense development with two, large overbearing houses close to
the front boundary.

The removal and pruning of trees comprising part of an EEC — Littoral
Rainforest to facilitate the development and the potential loss/decline of one
listed tree (Archidendron hendersonii).

The loss of biodiversity, decline in available seed sources and further
restriction of connected corridor north-south and east-west.

Cumulative impact on the integrity and value of the community as a result of
direct vegetation removal particularly given that the community has
previously been affected as a result of selective clearing activity undertaken
under OEH approval.

Impact on Bush Stone Curlew habitat given previous incidental reports of
animals utilising the remnant.

Modification to understorey since the last development application was
lodged.

Concern in relation to the long term success and lack of offset areas within
Fingal Head suitable to accommodate any planting necessary to
compensate for the loss of littoral rainforest trees.

Further disturbance to the EEC likely to occur in order to upgrade services
(sewer).

The proposed development would cast a shadow on the EEC Littoral
Rainforest community.

Objections addressed by applicant in amended application documentation
submitted 21 March 2014 include:

Removal of three storey height component.

Reduction in width of carport associated with Lot 2.
Presentation of fully labelled ground survey lines on plans.
Inclusion of adjacent building envelopes in shadow diagrams.
Recalculation of front setback requirement.

Side setback intrusions deleted.

Repositioning of swimming pool associated with Lot 1.
Intention to lodge additional ecological assessment.

Request for asbestos removal to be conditioned.

The applicant supplied three letters of support and four pro forma documents
from five adjoining properties generally affirming that the proposal was consistent
with the character of Fingal Head. These adjoining residents were notified of the
development by Council and were given an opportunity to lodge formal
submissions within the prescribed exhibition period (Monday 23 December 2013
to Thursday 9 January 2014) with regard to the development application.



()

70

Amendments made to the proposal do not alter Council's assessment of the
application, nor do they resolve the bulk of objector concerns.

Council Review - Relocation of Swimming pool (Lot 1)

Realignment of the swimming pool associated with Lot 1 is not considered
sufficient to ensure retention of the listed Archidendron hendersonii identified as
Tree No. 23 in the submitted Tree Report.

As previously discussed in this assessment, the report has not considered the
roofline of the proposed dwelling on Lot 2 that is likely to restrict growth of the
tree canopy, nor has it considered potential impacts associated with construction
of footings for the Lot 2 dwelling.

The extent of excavation for the pool associated with Lot 1 has been calculated to
the outer shell of the pool. Over excavation has not been taken into account and
given the slumping nature of underlying sands, excavation would likely extend
within the structural root zone of the tree.

The building footprint of the Lot 2 dwelling appears to remain unchanged adjacent
to the tree and as such, potential impacts associated with footings and conflict
with the roofline have not been addressed.

The retraction of the pool on Lot 1 by one metre still results in encroachment
within the trees TPZ. Again, over excavation has not been taken into account.
Council still holds concerns for the long term viability of the tree should the
proposal proceed.

As detailed previously in this assessment, an additional Archidendron hendersonii
is located within close proximity of the swimming pool associated with Lot 1. As
neither the EA or Tree Report identified the tree, it is difficult to ascertain the
accurate position of the tree in relation to the proposed dwelling and swimming
pool on Lot 1. However, it is highly likely that the tree occurs within the footprint
of the pool and as such realigning the pool by one metre would still involve
removal of the tree and/or significant disturbance.

Council Review - Retention of additional tree (Lot 1)

Tree no. 25 Cupaniopsis anacardioides (as described in the Tree Report) is
shown on the revised set of plans as 'to be retained'. This change to the plans
from indicating removal of the tree has not occurred on the basis that the design
of the dwelling has been modified, nor is it justified/supported by an arboricultural
professional.

The previous Tree Report indicates that 'because of the size, shape and lean of
the tree it is not possible to construct a building within approximately 5m of the
tree without causing significant damage to the tree and to comply with the
bushfire requirements'. As such, the report recommended the tree be removed.

Given that bushfire requirements remain unchanged and the design of the
dwelling is largely unaltered (roof line remains unchanged) there is no clear
supporting information to suggest that impacts can be mitigated and the long term
viability of the tree maintained during or following construction.

It is Council's opinion that the tree would be negatively impacted as a result of
dwelling construction due to reasons indicated in the arborist's report (substantial
pruning) and likely disturbance to the tree's root plate.

Public interest
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Approval of the proposal would set a harmful precedent for the loss of informal
character within the locality and continued encroachment of residential
development upon vegetation of State and federal significance.

It is therefore considered that the development will negatively impact on matters
relating to the public interest and environmentally sustainable future development
of the Shire.

OPTIONS:

That Council:

1. Refuses the application for the reasons supplied; or

2. Grants in-principle support for the application and a report to be brought back to a
future Council meeting with recommended conditions of consent for Council to
determine.

The Council officers recommend Option 1.

CONCLUSION:

The issues considered in the assessment of the proposal are considered valid and

contribute to the reasons for refusal. Approval of the proposed development could

potentially set an unwarranted precedent for the location of residential development

adjacent to fragile ecosystems, resulting in fragmentation and destruction of significant

environmental assets.

Further, the proposed dwelling designs are not consistent with residential design controls as
contained within Section Al of the DCP 2008.

Therefore the application is recommended for refusal.
COUNCIL IMPLICATIONS:

a. Policy:
Corporate Policy Not Applicable.

b. Budget/Long Term Financial Plan:
Not Applicable.

c. Legal:
The applicant may seek to lodge an appeal against a Council determination in the NSW
Land and Environment Court.

d. Communication/Engagement:
Not Applicable.

UNDER SEPARATE COVER/FURTHER INFORMATION:

Nil.
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