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21st November 2011 
The General Manager 
Tweed Shire Council 
PO Box 816 
MURWILLUMBAH  NSW  2484 
 

RE:  DRAFT SECTION 94 PLAN No. 31 

TERRANORA AREA E (VERSION 1.0) 

COMMENTS ON & OBJECTIONS TO THE EXHIBITED DRAFT 

 
Dear Sir, 
 
Pursuant to the provisions of the EP&A Act and Regulation we herewith submit our comments 
on, and objections, to sections of the Draft Section 94 Plan No. 31 for Terranora Area E (Version 
1.0). 
 
1.  GENERAL COMMENTS 

 

Item Draft CP31 

Reference Clause 

Description 

 of Clause 

Comments 

1. 2.0 Part 3 - Administrator 
2.2 Land to which this plan 
applies 

Applies to Draft Tweed 
Development Control Plan Draft 
Section B24 (DCP-B24) 

Draft DCP-B24 has been on exhibition 
however the outcome of submission 
made in the exhibition period are 
unknown. 
It is considered to be unreasonable & 
unproductive to make Section 94 Draft 
Plan submission on the basis of a 
document that may change. 
It appears that TSC have prepared the 
Draft Section 94 Plan in response to a 
section Part 3A application being 
considered by the Minister of Planning 
over a portion of land within Terranora 
Area E. 
It appears that the Draft Section 94 
Plan exhibited is lacking in detailed 
consideration resulting in inclusion of 
excessive contingencies in the plan & 
is non compliant with existing TSC 
development requirements. 

2. Cl 2.3(b) Purpose of Plan is to ”provide 
an administrative framework 
under which specific public 
facilities strategies may be 
implemented & co-ordinated”. 

Unfortunately the Draft Section 94 
Plan does not appear to contain 
provisions that allow for the specific 
public facilities to be implemented & 
co-ordinated. 
The Draft Section 94 Plan appears to 
repeat the failed implementation 
strategies that have occurred elsewhere 
with TSC area i.e. Bilambil Heights / 
Cobaki Lakes release areas where 
development has been stymied because 
land required for critical infrastructure 
has not been acquired & is subject to 
the development programme of one or 



CREEKSOUND PTY LTD 

 

• ABN 22 101 077 749  
 

FALCON OFFICE •19 Corinna Street • FALCON • WA • 6210 • Ph: (08) 9534 6993 • Fax: (08) 9534 3877 • kim_mps@westnet.com.au 
 

CREEKSOUND PTY LTD • ABN 22 101 077 749  •19 Corinna Street • FALCON • WA • 6210 • Ph: (08) 9534 6993• Fax: (08) 9534 3788 • kim_mps@westnet.com.au 

 

more parties, not the release area in 
general. 
This impasse needs to be overcome by 
more appropriate strategies. 

 
 
 
 
 
 
 
Item Draft CP31 

Reference Clause 

Description 

 of Clause 

Comments 

3. Cl 2.3 & Cl 2.5 
 
Cl 2.4 

Both are Titled “Commencement 
of Plan”. 
Key objectives of the Plan to 
include the timely & equitable 
provision of certain 
infrastructure 

Apparent typo 
 
In our view the Draft Section 94 Plan 
does not meet the key objectives of 
timely & equitable provision of 
infrastructure. 
The Draft Section 94 Plan has no 
specific times attached or means by 
which any timing can be calculated. 
There is no equitable cost impacts on 
various landowners where land is 
acquired for infrastructure purposes 
because of the land value proposed. 
Some landowners contribute no land 
for infrastructure purposes & can 
obtain maximum development 
opportunities whilst others are 
burdened with loss of development 
opportunity over disproportionate 
areas of their land without reasonable 
offsetting compensation. 
The proposal has allocated open space 
land use to areas where those areas 
would not normally be in compliance 
with Tweed Development Control Plan 
Section A5 – Subdivision Manual. The 
outcome of this is increased cost 
incorporated in the Draft Section 94 
Plan. 
Alternate cost reduction option was 
provided by the Landowners Group 
but ignored by TSC in the preparation 
of the Draft Section 94 Plan. 

4. Cl 2.7 Definitions & Standards 
•  IPD Index & TSC Land 
•  Index 

No justification for the use of these 
Indices have been provided. 
EP&A Act refers to other Indices. 

5. Cl 2.8 Timing of Payment of 
Contributions 

The listed details are not 
comprehensive, e.g. do not refer to 
Community Title estates where there 
may be Development lots which are 
further titled when buildings are 
constructed. 
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Suggest further refinement. 
6. Cl 2.11 In-kind settlement or material 

public benefit 
To facilitate the development of 
multiple sites & overcome the 
problems that exist in other urban 
release areas TSC should consider a 
mechanism where land dedication can 
be achieved without necessarily 
requiring construction of a particular 
section of critical infrastructure that 
would allow “upstream” development 
to proceed should the upstream 
developers be able to raise sufficient 
funds to construct the necessary 
critical infrastructure.  This may 
involve TSC exercising its powers of 
compulsory acquisition for the overall 
benefit of the community with 
compensation only paid for in credits if 
the particular landowner is reluctant to 
co-operate at that time. 

 
 
 
 
 
 
 
 
Item Draft CP31 

Reference Clause 

Description 

 of Clause 

Comments 

7. Cl 2.12 Adjustment of Contribution 
Rates 

Refer comments Item 4 on Clause 2.7.  
This relates to justification of Indices 
used. 

8. Sect. 3.0 Part C – Strategy 
Plan & Nexus 
Cl 3.1 Introduction 

 
 
Sets out 5 key considerations of 
development contributions under 
Part 116D of the EP&A Act. 
 
 
 
 
 
(a) Will infrastructure funded 

by Contribution be provided 
in a reasonable time? 

 
 
(b) What will be the impact of 

proposed development 
Contribution on affordability 
of proposed development? 

 
 
 

 
 
There are a number of the 5 key 
considerations which we believe have 
not been met, notwithstanding the 
Summary of Report provided to the 
Council meeting which recommended 
that the Draft Section 94 Plan be 
exhibited & states that the Draft 
Section 94 Plan meets the objective. 
(a) The Draft Section 94 Plan does not 

address timing & there is no 
certainty as to timing of provision 
of infrastructure. 

 
(b) The Draft Section 94 Plan appears 

to have been prepared in haste 
without consideration of various 
cost implications & alternatives 
resulting in an increase in the 
overall cost of infrastructure.  This 
haste in plan preparation makes the 
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(c) Is there a reasonable 

apportionment of costs 
between existing & new 
demand? 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(d) is the plan based on 

reasonable Estimate of 
Development Costs? 

 
 
 
 
 
 
(e) Are estimates for demand to 

which proposed 
development relates 
reasonable? 

overall Section 94 Plan costs 
greater than they need to be. 

 
(c) We believe that further 

consideration should be given to 
sharing the roadworks costs 
because of the existing major 
school attractor of traffic. Whilst 
TSC states that there is sufficient 
capacity on Terranora Road, & by 
inference Mahers Lane south of 
school for the school generated 
traffic.  The Draft Plan seeks to 
have the full cost of Mahers Lane 
upgrade attributed to the future 
Area E Development.  This 
position does not appear to be 
reasonable.  No specific traffic 
modeling details have been 
provided to support TSC claims & 
therefore the claims are difficult to 
justify. 

 
(d) We do not consider that the 

estimates prepared for inclusion in 
the Draft Section 94 Plan represent 
a reasonable basis for the Plan 
because of limited investigation & 
design together with relatively high 
contingency amounts that have 
been included. 

 
(e) Refer to comments in (c) above in 

respect of Road Contributions. 

 
 
 
 
 
 
 
 
Item Draft CP31 

Reference Clause 

Description 

 of Clause 

Comments 

9. Cl 3.4.1 Roadworks – Broadwater 
Parkway & Mahers Lane 

Refer to comments Item 8 Clause 3.1 
Considerations (c)  
Table is uncertain. Potential conflict or 
over estimating Column 2 
Construction Costs* including 
comments under Table & Column 4 
where Geotechnical & Environment 
cost appear to be duplicated. 
We question the validity of using the 
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RTA Matrix for Strategic Road 
Projects.  This matrix is very 
subjective & results in excessive 
contingency allowances in respect of 
Broadwater Parkway & Mahers Lane 
upgrade. 

10. Cl 3.4.2 & 3 Open Space The preparation of the Draft Section 94 
Plan has not taken into consideration 
active open space sports other than 
making provision for maximum size 
football fields which are not 
necessarily appropriate for the sites 
chosen by TSC. The primary concerns 
relate to high development costs on the 
sites chosen by TSC & not having 
proper regard to the squeezing effect of 
available land for development, 
particularly in the region of the Town 
Centre. 
The proposed active sports areas 
should take into consideration alternate 
active sports which require lesser 
dimensioned flat footprints so that the 
open space areas better suit the 
topography rather than being imposed 
on the topography with consequential 
effects on land use & Section 94 costs. 
Consideration should be given to 
adopting the proposal submitted by the 
Landowners Group to acquire & 
expand the existing Terranora Village 
open space area. 
The approach of the exhibited Draft 
Section 94 Plan results in an unfair 
burden on Creeksound Pty Ltd where a 
suitable alternate option is available. 
The aim of the Draft Section 94 Plan 
of equitable provision of infrastructure 
is not met. 

11. Cl 3.4.5 Stormwater & Flooding 
Facilities 

We are of the view that it is likely that 
land owned by Creeksound does not 
flow onto Lot 227 but is captured by a 
swale on its land and conveyed in 
westerly direction. 
We are of the view that this matter 
should be confirmed by survey. 
We submit that the legal point of 
discharge will be the road reserve 
dedicated for Broadwater Parkway. 
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Item Draft CP31 

Reference Clause 

Description 

 of Clause 

Comments 

12. Appendix C Tables A5-8.3 
Extract from TSC Development 
Control Plan 2008 Section A5 
Subdivision Manual 

It is our view that modification to 
Table A5-8.3 should be made to reflect 
particular circumstances that exist in 
Tweed Development Control Plan 
Draft Section B24 Area E Urban 
Release Development Code. 
This particularly relates to size & 
access caused by topography & this 
increases Section 94 costs. 

13. Appendix D Table A5-8.2.1 
Extract from TSC Development 
Control Plan 2008 Section A5 
Subdivision Manual 

Comments as for Item 12 above. 
Contributes to increased Section 94 
Plan costs. 

14. Schedules 1, 2 & 3 Estimates of Costs for various 
components of infrastructure 

These estimates demonstrate the lack 
of detail used when deriving the Draft 
Section 94 charges proposed for 
Terranora Area E. 
The consequence of lack of detail 
results in an elevated cost structure to 
which TSC has then imposed 
significant contingencies. The effect of 
this approach is to have contingencies 
on contingencies. 
The nett outcome is proposed Section 
94 contribution levels which will not 
reflect actual costs & make the 
development of Area E uncommercial. 
It is our view that the basis of Estimate 
of Costs should be more rigorous & 
not be rushed to satisfy Part 3A 
Application required by Department of 
Planning prior to determination of the 
Application before them. 
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2.  OBJECTIONS TO THE DRAFT SECTION 94 PLAN FOR TERRANORA AREA E 

 
Creeksound Pty Ltd make the following specific objections to the Draft Section 94 Plan on 
exhibition for Terranora Area E. 
 
Objections 

 

1. The Draft Section 94 Plan contribution levels have not been assessed with appropriate level of 
investigation and preliminary design. 

 
 Inadequate justification of unit rates and quantities used in the Draft Section 94 Plan have 

been provided which prevents proper analysis of the proposed contribution rates. 
 
2. The Draft Section 94 Plan, in respect of open space configuration, has not adequately 

addressed the impact of topography on costs, adjoining land uses, alternate types of active 
open space uses but merely assumed large football field size configurations imposed on 
landforms that do not comply with DCP A5 provisions. 

 
There is no evidence available that TSC has actively considered an alternate offsite option for 
active open space which would extend an existing active open space area at Terranora Village, 
as proposed by the Area E Landowners Group. 
 

3. The Draft Section 94 Plan does not adequately address the reasonableness of imposing 
community infrastructure on Creeksound Pty Ltd land, which results in an inequitable burden 
on the company and the availability of land to develop. 
 
The Draft Section 94 Plan does not provide for adequate compensation for disproportionate 
acquisition of land under the Section 94 Plan resulting in inequitable treatment of some 
landowners. 
 

4. The proposed levels of Broadwater Parkway will result in Creeksound Pty Ltd expending 
additional costs in reclamation of its land to ensure a secondary overland stormwater drainage 
flow path as the proposed construction of Broadwater Parkway to the levels shown on the 
draft plans will create a dyke.  Constructing to the levels proposed will significantly increase 
Section 94 contribution cost which can be avoided.  The draft design shows a minimum 
pavement level of RL7.0 which is well above the planning Q100 flood level and PMF. 

 
5. The Draft Section 94 Plan does not satisfy the 5 key considerations required under Part 116D 

of the EP&A Act to be used in preparing a Section 94 Plan. 
 

6. The Draft Section 94 Plan does not address a mechanism of implementation of the plan in 
regard to critical infrastructure required to permit various landowners to advance development 
of their land. 
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7. The Draft Section 94 Plan repeats deficiencies identified in other Tweed Shire Urban Release 

areas. 
 

8. The unit rates for construction of infrastructure and contingencies applied to formulate the 
proposed contribution rates have not been substantiated and are excessive with the 
consequence of high proposed Section 94 contribution rates in the Draft Section 94 Plan. 

 
9. Advertising of this Draft Section 94 Plan does not appear to follow procedures set out in DOP 

Planning Circular No. PS10-025 dated 23 November 2010. 
 

Yours Faithfully 
 

 
Kimberley Burton 
Director    






