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COUNCIL'S CHARTER 

 
Tweed Shire Council's charter comprises a set of principles that are to guide 

Council in the carrying out of its functions, in accordance with Section 8 of the 
Local Government Act, 1993. 

 
Tweed Shire Council has the following charter: 
 

• to provide directly or on behalf of other levels of government, after due 
consultation, adequate, equitable and appropriate services and facilities for the 
community and to ensure that those services and facilities are managed efficiently 
and effectively; 

• to exercise community leadership; 

• to exercise its functions in a manner that is consistent with and actively promotes 
the principles of multiculturalism; 

• to promote and to provide and plan for the needs of children; 

• to properly manage, develop, protect, restore, enhance and conserve the 
environment of the area for which it is responsible, in a manner that is consistent 
with and promotes the principles of ecologically sustainable development; 

• to have regard to the long term and cumulative effects of its decisions; 

• to bear in mind that it is the custodian and trustee of public assets and to 
effectively account for and manage the assets for which it is responsible; 

• to facilitate the involvement of councillors, members of the public, users of facilities 
and services and council staff in the development, improvement and co-ordination 
of local government; 

• to raise funds for local purposes by the fair imposition of rates, charges and fees, 
by income earned from investments and, when appropriate, by borrowings and 
grants; 

• to keep the local community and the State government (and through it, the wider 
community) informed about its activities; 

• to ensure that, in the exercise of its regulatory functions, it acts consistently and 
without bias, particularly where an activity of the council is affected; 

• to be a responsible employer. 
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REPORTS FROM THE DIRECTOR PLANNING AND REGULATION 

 
MATTERS FOR CONSIDERATION UNDER SECTION 79(C)(1) OF THE 
ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 1979 
 
The following are the matters Council is required to take into consideration under Section 
79(C)(1) of the Environmental Planning and Assessment Act 1979 in assessing a 
development application. 
 
MATTERS FOR CONSIDERATION 
 
1. In determining a development application, a consent authority shall take into 

consideration such of the following matters as are of relevance to the development the 
subject of that development application: 

 
(a) the provisions of 
 

(i) any environmental planning instrument; and 
(ii) any draft environmental planning instrument that is or has been placed on 

exhibition and details of which have been notified to the consent 
authority, and 

(iii) any development control plan, and 
(iv) any matters prescribed by the regulations, 

 
that apply to the land to which the development application relates, 

 
(b) the likely impacts of that development, including environmental impacts on both 

the natural and built environments, and social and economic impacts of the 
locality, 

 
(c) the suitability of the site for the development, 

 
(d) any submissions made in accordance with this Act or the regulations, 

 
(e) the public interest. 
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6 [PR-CM] Development Application DA10/0451 for a Two (2) Lot Subdivision 
at Lot 2 DP 562104, No. 42-44 Terrace Street, Chinderah  

 
ORIGIN: 

Development Assessment 
 
 
FILE NO: DA10/0451 Pt1 
 
SUMMARY OF REPORT: 

The proposed development involves an allotment with the zoning being part 1(a) Rural and 
part 7(a) Environmental Protection (Wetlands & Littoral Rainforests). The area of the lot is 
3.66ha. The applicant is seeking approval for a two (2) lot subdivision of land. The 7(a) 
zoned land will be contained within proposed Lot 2. 
 
The proposal incorporates a SEPP 1 Objection in relation to the 1(a) portion of the site being 
less than the minimum lot size (40ha).  The proposal is being reported to Council for 
determination as a result of the variation being greater than 10% of the development 
standard. 
 
The subdivision will result in two (2) allotments win areas of 3.483ha and 0.1761ha. Each 
allotment will contain a dwelling. 
 
It is considered that the application is suitable for approval, subject to conditions. 
 
RECOMMENDATION: 

That Development Application DA10/0451 for a two (2) lot subdivision at Lot 2 
DP 562104, No. 42-44 Terrace Street Chinderah be approved subject to the 
following conditions: 
 
GENERAL 
1. The development shall be completed in accordance with the Statement of 

Environmental Effects and Plan Nos 18035 D Rev. A prepared by B & P 
Surveys and dated 25/01/10, except where varied by the conditions of this 
consent. 

[GEN0005] 

2. The subdivision is to be carried out in accordance with Tweed Shire 
Council Development Control Plan Part A5 - Subdivision Manual and 
Councils Development Design and Construction Specifications. 

[GEN0125] 

3. Approval is given subject to the location of, protection of, and/or any 
necessary approved modifications to any existing public utilities situated 
within or adjacent to the subject property. 

[GEN0135] 
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4. Council advises that the land is subject to inundation in a 1 in 100 year 
event to the Design Flood Level of 3.2m AHD. 

[GEN0195] 

5. The referenced easement for water supply over existing line of pipe (Y) as 
shown on proposed Survey Plan 18035 D Rev. A, prepared by B & P 
Surveys and dated 25/01/10 is not supported by Council. 

[GENNS01] 

PRIOR TO ISSUE OF CONSTRUCTION CERTIFICATE 
6. Prior to the issue of a Construction Certificate, a cash bond or bank 

guarantee (unlimited in time) shall be lodged with Council for an amount 
based on 1% of the value of the works as set out in Council’s fees and 
charges at the time of payment. 
The bond may be called up at any time and the funds used to rectify any 
non-compliance with the conditions of this consent which are not being 
addressed to the satisfaction of the General Manager or his delegate. 
The bond will be refunded, if not expended, when the final Subdivision 
Certificate is issued. 

[PCC0275] 

7. In accordance with Section 109F(i) of the Environmental Planning and 
Assessment Act 1979 (as amended), a construction certificate for 
SUBDIVISION WORKS OR BUILDING WORKS shall NOT be issued until any 
long service levy payable under Section 34 of the Building and 
Construction Industry Long Service Payments Act, 1986 (or where such 
levy is payable by instalments, the first instalment of the levy) has been 
paid.  Council is authorised to accept payment.  Where payment has been 
made elsewhere, proof of payment is to be provided. 

[PCC0285] 

8. A traffic control plan in accordance with AS1742 and RTA publication 
"Traffic Control at Work Sites" Version 2 shall be prepared by an RTA 
accredited person and shall be submitted to the Principal Certifying 
Authority prior to issue of the Construction Certificate.  Safe public access 
shall be provided at all times. 

[PCC0865] 

9. Prior to the issue of a Construction Certificate for civil works to be 
dedicated to Council, the following detail in accordance with Councils 
Development Design and Construction Specifications shall be submitted to 
the Principal Certifying Authority for approval. 
(a) copies of compliance certificates relied upon 
(b) four (4) copies of detailed engineering plans and specifications.  The 

detailed plans shall include but are not limited to the following: 
• earthworks 
• roadworks/furnishings 

• The extension of Walsh Street, including a sealed pavement 
of 6.0m width with barrier kerb and gutter for the on the 
subject site’s side of Walsh Street, for it’s full frontage, on 
an alignment approved by Tweed Shire Council. 
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• Access shall be provided to the proposed allotments in 
accordance with Council standards including: 
a) The proposed Right of Carriageway shall be upgraded 

to a 3.6m wide, 150mm thick gravel pavement and 2 
coat seal from Walsh Street to the property boundary of 
Proposed Lot 2. 

• stormwater drainage 
• Roofwater from the existing dwelling on proposed Lot 3 shall 

discharge into the new kerb and gutter in Walsh Street, where 
physically achievable. 

• water supply works  
• The existing dwellings must be serviced by separate water 

meters, with the water service for proposed Lot 2 to be provided 
along that allotments frontage to Walsh Street. Any 
interconnection of water pipes between the two properties must 
be removed. 

• sewerage works 
• The septic systems servicing the existing dwellings must be 

decommissioned and replaced with individual, private pump 
stations. 

• All pressure mains shall be located with the road reserve. The 
Developer shall provide a Boundary Kit for connection for each 
lot to be serviced by the pressure sewer within each associated 
lot, in accordance with Council’s standard specifications and 
drawings. The location of connection or the pressure main to 
sewerage shall be determined in consultation with Council during 
preparation of the engineering design plans so as to minimise the 
length of rising main so as to reduce any potential odour and 
septicity issues. 

• The associated pressure mains will become the responsibility of 
Council. The mains must be sized so as to permit neighbouring 
properties to the north to be connected in the future.  

• sedimentation and erosion management plans 
• location of all service conduits (water, sewer, electricity supply 

and telecommunication infrastructure) 
The Environmental Planning and Assessment Act, 1979 (as amended) 
makes no provision for works under the Water Management Act 2000 and 
Section 138 of the Roads Act to be certified by an Accredited Certifier. 

[PCC0985] 
10. Permanent stormwater quality treatment shall be provided in accordance 

with Councils Development Design Specification D7 - Stormwater Quality. 
[PCC1105] 

11. Erosion and Sediment Control shall be provided in accordance with the 
following: 
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(a) The Construction Certificate Application must include a detailed 
erosion and sediment control plan prepared in accordance with 
Section D7.07 of Development Design Specification D7 – Stormwater 
Quality. 

(b) Construction phase erosion and sediment control shall be designed, 
constructed and operated in accordance with Tweed Shire Council 
Development Design Specification D7 - Stormwater Quality and its 
Annexure A - “Code of Practice for Soil and Water Management on 
Construction Works”. 

[PCC1155] 

PRIOR TO COMMENCEMENT OF WORK 
12. The proponent shall accurately locate and identify any existing sewer main, 

stormwater line or other underground infrastructure within or adjacent to 
the site and the Principal Certifying Authority advised of its location and 
depth prior to commencing works and ensure there shall be no conflict 
between the proposed development and existing infrastructure prior to 
start of any works. 

[PCW0005] 

13. Civil work in accordance with a development consent must not be 
commenced until:- 
(a) a construction certificate for the civil work has been issued in 

accordance with Councils Development Construction Specification 
C101 by: 
(i) the consent authority, or 
(ii) an accredited certifier, and 

(b) the person having the benefit of the development consent: 
(i) has appointed a principal certifying authority, 
(ii) has appointed a Subdivision Works Accredited Certifier (SWAC) 

accredited in accordance with Tweed Shire Council DCP Part A5 – 
Subdivision Manual, Appendix C with accreditation in accordance 
with the Building Professionals Board Accreditation Scheme.   As 
a minimum the SWAC shall possess accreditation in the following 
categories: 
C4: Accredited Certifier – Stormwater management facilities 

construction compliance 
C6: Accredited Certifier – Subdivision road and drainage 

construction compliance 
The SWAC shall provide documentary evidence to Council 
demonstrating current accreditation with the Building 
Professionals Board prior to approval and issue of any 
Construction Certificate, and 

(iii) has notified the consent authority and the council (if the council 
is not the consent authority) of the appointment, 

(iv) a sign detailing the project and containing the names and contact 
numbers of the Developer, Contractor and Subdivision Works 
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Accredited Certifier is erected and maintained in a prominent 
position at the entry to the site in accordance with Councils 
Development Design and Construction Specifications.  The sign 
is to remain in place until the Subdivision Certificate is issued, 
and 

(c) the person having the benefit of the development consent has given at 
least 2 days' notice to the council of the person's intention to 
commence the civil work. 

[PCW0815] 
14. The proponent shall provide to the PCA copies of Public Risk Liability 

Insurance to a minimum value of $10 Million for the period of 
commencement of works until the completion of the defects liability period. 

[PCW0835] 

15. Prior to commencement of work on the site all erosion and sedimentation 
control measures are to be installed and operational including the provision 
of a "shake down" area where required to the satisfaction of the Principal 
Certifying Authority.  

[PCW0985] 

DURING CONSTRUCTION 
16. All proposed works are to be carried out in accordance with the conditions 

of development consent, approved management plans, approved 
Construction Certificate, drawings and specifications. 

[DUR0005] 

17. Construction and/or demolition site work including the entering and leaving 
of vehicles is limited to the following hours, unless otherwise permitted by 
Council: - 
Monday to Saturday from 7.00am to 6.00pm 
No work to be carried out on Sundays or Public Holidays 
The proponent is responsible to instruct and control subcontractors 
regarding hours of work. 

[DUR0205] 
18. All reasonable steps shall be taken to muffle and acoustically baffle all 

plant and equipment.  In the event of complaints from the neighbours, 
which Council deem to be reasonable, the noise from the construction site 
is not to exceed the following: 
A. Short Term Period - 4 weeks. 

LAeq, 15 min noise level measured over a period of not less than 15 
minutes when the construction site is in operation, must not exceed 
the background level by more than 20dB(A) at the boundary of the 
nearest likely affected residence. 

B. Long term period - the duration. 
LAeq, 15 min noise level measured over a period of not less than 15 
minutes when the construction site is in operation, must not exceed 
the background level by more than 15dB(A) at the boundary of the 
nearest affected residence. 

[DUR0215] 
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19. The use of vibratory compaction equipment (other than hand held devices) 
within 100m of any dwelling house, building or structure is strictly 
prohibited. 

[DUR0815] 
20. No soil, sand, gravel, clay or other material shall be disposed of off the site 

without the prior written approval of Tweed Shire Council General Manager 
or his delegate. 

[DUR0985] 

21. The surrounding road carriageways are to be kept clean of any material 
carried onto the roadway by construction vehicles.  Any work carried out by 
Council to remove material from the roadway will be at the Developers 
expense and any such costs are payable prior to the issue of a Subdivision 
Certificate. 

[DUR0995] 

22. All work associated with this approval is to be carried out so as not to 
impact on the neighbourhood, adjacent premises or the environment.  All 
necessary precautions, covering and protection shall be taken to minimise 
impact from: - 
• Noise, water or air pollution 
• dust during filling operations and also from construction vehicles 
• material removed from the site by wind 

[DUR1005] 
23. The burning off of trees and associated vegetation felled by clearing 

operations or builders waste is prohibited.  Such materials shall either be 
recycled or disposed of in a manner acceptable to Councils General 
Manager or his delegate. 

[DUR1015] 
24. All practicable measures must be taken to prevent and minimise harm to 

the environment as a result of the construction, operation and, where 
relevant, the decommissioning of the development. 

[DUR1025] 

25. All works shall be carried out in accordance with Councils Acid Sulfate 
Soils Management Plan for Minor Works.  A signed copy of this 
Management Plan shall be submitted to Council prior to the 
commencement of works. 

[DUR1075] 
26. Where the construction work is on or adjacent to public roads, parks or 

drainage reserves the development shall provide and maintain all warning 
signs, lights, barriers and fences in accordance with AS 1742 (Manual of 
Uniform Traffic Control Devices).  The contractor or property owner shall be 
adequately insured against Public Risk Liability and shall be responsible 
for any claims arising from these works. 

[DUR1795] 

27. Before the commencement of the relevant stages of road construction, 
pavement design detail including reports from a Registered NATA 
Consultant shall be submitted to Council for approval and demonstrating. 
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(a) That the pavement has been designed in accordance with Tweed Shire 
Councils Development Design Specification, D2. 

(b) That the pavement materials to be used comply with the specifications 
tabled in Tweed Shire Councils Construction Specifications, C242-
C245, C247, C248 and C255. 

(c) That site fill areas have been compacted to the specified standard. 
(d) That supervision of Bulk Earthworks has been to Level 1 and 

frequency of field density testing has been completed in accordance 
with Table 8.1 of AS 3798-1996. 

[DUR1805] 

28. During the relevant stages of road construction, tests shall be undertaken 
by a Registered NATA Geotechnical firm.  A report including copies of test 
results shall be submitted to the PCA prior to the placement of the wearing 
surface demonstrating: 
(a) That the pavement layers have been compacted in accordance with 

Councils Development Design and Construction Specifications. 
(b) That pavement testing has been completed in accordance with Table 

8.1 of AS 3798 including the provision of a core profile for the full 
depth of the pavement. 

[DUR1825] 
29. The proponent must not undertake any work within the public road reserve 

without giving Council's Engineering & Operations Division forty eight (48) 
hours notice of proposed commencement.  Failure to comply with this 
condition may result in a stop work notice being issued and/or rejection of 
the works undertaken. 

[DUR1845] 

30. Any damage caused to public infrastructure (roads, water and sewer mains, 
power and telephone services etc) during construction of the development 
shall be repaired in accordance with Councils Development Design and 
Construction Specifications prior to the issue of a Subdivision Certificate. 

[DUR1875] 

31. Tweed Shire Council shall be given a minimum 24 hours notice to carry out 
the following compulsory inspections in accordance with Tweed Shire 
Council Development Control Plan, Part A5 - Subdivision Manual, Appendix 
D.  Inspection fees are based on the rates contained in Council's current 
Fees and Charges:- 
Roadworks 
(a) Pre-construction commencement erosion and sedimentation control 

measures 
(b) Completion of earthworks 
(c) Excavation of subgrade 
(d) Pavement - sub-base 
(e) Pavement - pre kerb 
(f) Pavement - pre seal 



Council Meeting held Tuesday 16 November 2010 
 
 

 
Page 14 

(g) Final inspections - on maintenance  
(h Off Maintenance inspection 
Water Reticulation, Sewer Reticulation, Drainage 
(a) Excavation 
(b) Bedding 
(c) Laying/jointing 
(d) Manholes/pits 
(e) Backfilling 
(f) Permanent erosion and sedimentation control measures 
(g) Drainage channels 
(h) `Final inspection - on maintenance 
(i) Off maintenance 
Council's role is limited to the above mandatory inspections and does NOT 
include supervision of the works, which is the responsibility of the 
Developers Supervising Consulting Engineer. 
The EP&A Act, 1979 (as amended) makes no provision for works under the 
Water Management Act 2000 to be certified by an "accredited certifier". 

[DUR1895] 

32. The developer/contractor is to maintain a copy of the development consent 
and Construction Certificate approval including plans and specifications on 
the site at all times. 

[DUR2015] 

33. Appropriate arrangements to the satisfaction of Council's General Manager 
or his delegate shall be provided for the storage and removal of garbage 
and other waste materials. A screened, graded and drained garbage storage 
area shall be provided within the boundary. 

[DUR2205] 

34. Any required stormwater gully lintels shall have the following notice cast 
into the top of the lintel:  'DUMP NO RUBBISH, FLOWS INTO CREEK' or 
similar wording in accordance with Councils Development Design and 
Construction Specifications. 

[DUR2355] 

35. Regular inspections shall be carried out by the Supervising Engineer on 
site to ensure that adequate erosion control measures are in place and in 
good condition both during and after construction. 
Additional inspections are also required by the Supervising Engineer after 
each storm event to assess the adequacy of the erosion control measures, 
make good any erosion control devices and clean up any sediment that has 
left the site or is deposited on public land or in waterways. 
This inspection program is to be maintained until the maintenance bond is 
released or until Council is satisfied that the site is fully rehabilitated. 

[DUR2375] 
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36. The site shall not be dewatered, unless written approval to carry out 
dewatering operations is received from the Tweed Shire Council General 
Manager or his delegate. 

[DUR2425] 

37. All waters that are to be discharged from the site or works shall have a pH 
between 6.5 and 8.5 and suspended solids not greater than 50mg/l.   

[DUR2435] 

38. All works shall comply with the Erosion and Sediment Control Plan, Cozens 
Regan Williams Prove June 2010.    

[DURNS01] 

PRIOR TO ISSUE OF SUBDIVISION CERTIFICATE 
39. Prior to issue of a subdivision certificate, all works/actions/inspections etc 

required by other conditions or approved management plans or the like 
shall be completed in accordance with those conditions or plans. 

[PSC0005] 

40. A certificate of compliance (CC) under Sections 305, 306 and 307 of the 
Water Management Act 2000 is to be obtained from Council to verify that 
the necessary requirements for the supply of water and sewerage to the 
development have been made with the Tweed Shire Council. 
Pursuant to Section 109J of the Environmental Planning and Assessment 
Act, 1979 a Subdivision Certificate shall NOT be issued by a Certifying 
Authority unless all Section 64 Contributions have been paid and the 
Certifying Authority has sighted Council's "Contribution Sheet" and a 
"Certificate of Compliance" signed by an authorised officer of Council. 
Annexed hereto is an information sheet indicating the procedure to follow 
to obtain a Certificate of Compliance: 
Water DSP5: 1 ET @ $11020 per ET $11020 
Sewer Kingscliff: 1 ET @ $5295 per ET $5295 
These charges to remain fixed for a period of twelve (12) months from the 
date of this consent and thereafter in accordance with the rates applicable 
in Council's adopted Fees and Charges current at the time of payment. 
A CURRENT COPY OF THE CONTRIBUTION FEE SHEET ATTACHED TO 
THIS CONSENT MUST BE PROVIDED AT THE TIME OF PAYMENT. 
Note:  The Environmental Planning and Assessment Act, 1979 (as 
amended) makes no provision for works under the Water Management Act 
2000 to be certified by an Accredited Certifier. 

[PCC0265/PSC0165] 

41. Prior to the issue of a Subdivision Certificate a defect liability bond (in cash 
or unlimited time Bank Guarantee) shall be lodged with Council. 
The bond shall be based on 5% of the value of the works (minimum as 
tabled in Council's fees and charges current at the time of payment) which 
will be held by Council for a period of 6 months from the date on which the 
Subdivision Certificate is issued.  It is the responsibility of the proponent to 
apply for refund following the remedying of any defects arising within the 6 
month period. 

[PSC0215] 
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42. Any damage to property (including pavement damage) is to be rectified to 
the satisfaction of the General Manager or his delegate PRIOR to the issue 
of a Subdivision Certificate.  Any work carried out by Council to remove 
material from the roadway will be at the Developers expense and any such 
costs are payable prior to the issue of a Subdivision Certificate. 

[PSC0725] 

43. Prior to the issue of a Subdivision Certificate, Work as Executed Plans shall 
be submitted in accordance with the provisions of Tweed Shire Council's 
Development Control Plan Part A5 - Subdivision Manual and Council's 
Development Design Specification, D13 - Engineering Plans. 
The plans are to be endorsed by a Registered Surveyor OR a Consulting 
Engineer Certifying that: 
(a) all drainage lines, sewer lines, services and structures are wholly 

contained within the relevant easement created by the subdivision; 
(b) the plans accurately reflect the Work as Executed. 
Note:  Where works are carried out by Council on behalf of the developer it 
is the responsibility of the DEVELOPER to prepare and submit works-as-
executed (WAX) plans. 

[PSC0735] 

44. A Subdivision Certificate will not be issued by the General Manager until 
such time as all conditions of this Development Consent have been 
complied with. 

[PSC0825] 

45. The creation of easements for services, rights of carriageway and 
restrictions as to user as may be applicable under Section 88B of the 
Conveyancing Act including (but not limited to) the following: 
(a) Easements for sewer, water supply and drainage over ALL public 

services/infrastructure on private property. 
(b) Creation of a Right of Carriageway over proposed Lot 3 to service 

proposed Lot 2. 
Pursuant to Section 88BA of the Conveyancing Act (as amended) the 
Instrument creating the right of carriageway/easement to drain water shall 
make provision for maintenance of the right of carriageway/easement by 
the owners from time to time of the land benefited and burdened and are to 
share costs equally or proportionally on an equitable basis. 
Any Section 88B Instrument creating restrictions as to user, rights of 
carriageway or easements which benefit Council shall contain a provision 
enabling such restrictions, easements or rights of way to be revoked, 
varied or modified only with the consent of Council. 

[PSC0835] 

46. Submit to Council's property officer an appropriate plan indicating the 
address number to both new and existing lots for approval. Prior to the 
issue of a Subdivision Certificate, each lot shall have its' address number 
displayed in accordance with Council policy. 

[PSC0845] 
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47. Council's standard "Asset Creation Form" shall be completed (including all 
quantities and unit rates) and submitted to Council with the application for 
Subdivision Certificate. 

[PSC0855] 

48. Prior to registration of the plan of subdivision, a Subdivision Certificate 
shall be obtained. 
The following information must accompany an application: 
(a) original plan of subdivision prepared by a registered surveyor and 7 

copies of the original plan together with any applicable 88B Instrument 
and application fees in accordance with the current Fees and Charges 
applicable at the time of lodgement. 

(b) all detail as tabled within Tweed Shire Council Development Control 
Plan, Part A5 - Subdivision Manual, CL 5.7.6 and Councils Application 
for Subdivision Certificate including the attached notes. 

Note: The Environmental Planning and Assessment Act, 1979 (as amended) 
makes no provision for works under the Water Supplies Authorities Act, 
1987 to be certified by an Accredited Certifier. 

[PSC0885] 

49. Prior to the application for a Subdivision Certificate a Compliance 
Certificate or Certificates shall be obtained from Council OR an accredited 
certifier for the following:- 
(a) Compliance Certificate – Roads 
(b) Compliance Certificate – Water Reticulation 
(c) Compliance Certificate – Sewerage Reticulation 
(d) Compliance Certificate - Drainage 
Note: 
1. All compliance certificate applications must be accompanied by 

documentary evidence from the developers Subdivision Works 
Accredited Certifier (SWAC) certifying that the specific work for which 
a certificate is sought has been completed in accordance with the 
terms of the development consent, the construction certificate, Tweed 
Shire Council’s Development Control Plan Part A5 - Subdivisions 
Manual and Councils Development Design and Construction 
Specifications. 

2. The EP&A Act, 1979 (as amended) makes no provision for works under 
the Water Management Act 2000 to be certified by an "accredited 
certifier". 

[PSC0915] 

50. The six (6) months Defects Liability Period commences upon the 
registration of the Plan of Subdivision. 

[PSC0925] 

51. Prior to the issue of a Subdivision Certificate and also prior to the end of 
defects liability period, a CCTV inspection of any stormwater pipes and 
gravity sewerage systems installed and to be dedicated to Council 
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including joints and junctions will be required to demonstrate that the 
standard of the infrastructure is acceptable to Council. 
Any defects identified by the inspection are to be repaired in accordance 
with Councils Development Design and Construction Specification. 
All costs associated with the CCTV inspection and repairs shall be borne by 
the applicants. 

[PSC1065] 
52. Prior to issuing a Subdivision Certificate, reticulated water supply and 

outfall sewerage reticulation shall be provided to all lots within the 
subdivision in accordance with Tweed Shire Council’s Development 
Control Plan Part A5 - Subdivisions Manual, Councils Development Design 
and Construction Specifications and the Construction Certificate approval. 
The Environmental Planning and Assessment Act, 1979 (as amended) 
makes no provision for works under the Water Management Act, 2000 to be 
certified by an Accredited Certifier. 

[PSC1115] 

53. Prior to the issue of a subdivision certificate the existing dwellings shall be 
connected to reticulated sewer to the satisfaction of the General Manager 
or his delegate and the applicant is required to lodge an application to 
install and operate an onsite sewage management system (private pump 
station) under Section 68 of the Local Government Act 1993, pay the 
appropriate fee and be issued with an approval. 

[PSCNS01] 

54. Prior to the issue of a subdivision certificate the existing on-site sewage 
management systems are to be removed in accordance with NSW Health 
Advisory Note 3 - October 2000 “Destruction, Removal or Reuse of Septic 
Tanks, Collection Wells and Aerated Wastewater Treatment Systems 
(AWTS)” to the satisfaction of the General Manager or his delegate. 

[PSCNS02] 

55. Prior to the issue of a Subdivision Certificate, the applicant shall produce a 
copy of the “satisfactory inspection report” issued by Council for all works 
required under Section 68 of the Local Government Act 1993. 

[PSCNS01] 

56. Prior to the issue of a Subdivision Certificate, the applicant shall produce a 
copy of the “satisfactory inspection report” issued by Council for all works 
required under Section 138 of the Roads Act 1993. 

[PSCNS02] 

GENERAL TERMS OF APPROVAL UNDER SECTION 100B OF THE RURAL FIRES 
ACT 1997 

1. At the issue of subdivision certificate and in perpetuity, the land 
surrounding the existing dwelling(s) on proposed Lot 2 and 3, to a distance 
of 20 metres, shall be maintained as an inner protection area (IPA) as 
outlined within section 4.1.3 and Appendix 5 of ‘Planning for Bush Fire 
Protection 2006’ and the NSW Rural Fire Service’s document ‘Standards for 
asset protection zones’. 

2. Water, electricity and gas are to comply with the following requirements of 
4.1.3 of ‘Planning for Bush Fire Protection 2006’. 
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• A hardened ground surface for truck access is to be supplied up to 
and within 4 metres of the water source. 

• A 65mm metal Storz outlet with a gate or ball valve shall be provided. 

• In recognition that an unreliable reticulated water supply exists, a 5000 
litre water supply shall be provided for fire fighting purposes. 

• Polycarbonate/plastic tanks shall be shielded from the impact of 
radiant heat and direct flame contact. 

3. The existing building on proposed Lot 2 and 3 is required to be upgraded to 
improve ember protection. This is to be achieved by enclosing all openings 
(excluding roof tile spaces) or covering openings with a non-corrosive 
metal screen. Where applicable, this includes any sub floor areas, openable 
windows, doors, vents, weepholes and eaves. 

4. Landscaping to the site is to comply with the principles of Appendix 5 of 
‘Planning for Bush Fire Protection 2006’. 
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REPORT: 

Applicant: Mrs L Curtis and Mr D Curtis 
Owner: Estate OF EJ Holland 
Location: Lot 2 DP 562104, No. 42-44 Terrace Street, Chinderah 
Zoning: Part 1(a) Rural and Part - 7(a) Environmental Protection (Wetlands & 

Littoral Rainforests) 
Cost: Nil 
 
BACKGROUND: 
 
Council is in receipt of a development application for a subdivision. 
 
The subject site is legally described as Lot 2 DP562104 and is located at 42-44 Terrace 
Street, Chinderah. The allotment is irregular in shape and has an overall area of 3.66 
hectares. The site contains two dwellings with one dwelling located in proximity to the 
alignment of Walsh Street and the other located further to the east in proximity to the 
southern boundary. The area to the north and east of the existing dwellings comprises a low 
lying vegetated area which is also burdened by an easement (variable width) for drainage.  
 
The proposed new allotments do not meet the minimum lot size requirements for the zone 
although it is unlikely to have any impact upon the potential for agricultural use of the site, as 
the existing allotment is not currently used for agricultural purposes and the proposal will be 
almost identical to the current situation. 
 
A SEPP 1 Objection has been lodged in relation to the 1(a) portion of the site being less 
than the minimum lot size (40ha).  As the proposal incorporates a variation greater than 
10% of the development standard, the application is being reported to Council for 
determination.  The Director-General’s concurrence has been granted for the proposed 
development. 
 
Improvements on the site include: a single storey dwelling in the rural area, approved under 
Development Permit T4/3168 and Building Permit No 276/84 in 1984; and a single storey 
dwelling that was constructed on site prior to 1964 and inhabited continually. A statutory 
declaration has been provided in relation to the construction of the original dwelling. 
 
Whilst there are two (2) existing dwellings on the site Section 64 contributions for water and 
sewer are applicable as the site has only been rated for one water service. 
 
Access to the rear dwelling on proposed Lot 2 is proposed via the utilisation of an existing 
track through proposed Lot 3. This will be covered via an ROW/ROC. This access will be 
sealed to at least the property boundary. 
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CONSIDERATIONS UNDER SECTION 79C OF THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT 1979: 
 
(a) (i) The provisions of any environmental planning instrument 
 

Tweed Local Environmental Plan 2000 
 
Clause 4 - Aims of the Plan 
 
Clause 4 illustrates that the aims of the TLEP 2000 are to give effect to the 
desired outcomes, strategic principles, policies and actions of the Tweed Shire 
2000+ Strategic Plan. The proposed development is considered to meet the 
provisions of Clause 4.  Appropriate conditions of consent have been applied in 
order to maintain an acceptable level of amenity for the area. 
 
Clause 5 - Ecologically Sustainable Development 
 
Clause 5 of the LEP relates to ecologically sustainable development.  The TLEP 
aims to promote development that is consistent with the four principles of 
ecologically sustainable development, being the precautionary principle, 
intergenerational equity, conservation of biological diversity and ecological 
integrity and improved valuation, pricing and incentive mechanisms.  
Appropriate conditions of consent have been applied, which will ensure that the 
proposed development will not significantly impact upon the surrounding 
residences or locality.  As such, the proposed development is considered to meet 
the provisions of Clause 5 of the LEP. 
 
Clause 8 - Zone objectives 
 
This clause specifies that the consent authority may grant consent to 
development (other than development specified in Item 3 of the table to clause 
11) only if: 
 

(a) it is satisfied that the development is consistent with the primary 
objective of the zone within which it is located, and 

(b) it has considered that those other aims and objectives of this plan (the 
TLEP) that are relevant to the development, and 

(c) it is satisfied that the development would not have an unacceptable 
cumulative impact on the community, locality or catchment that will be 
affected by its being carried out or on the area of Tweed as a whole. 

As noted below, the proposed development is considered to meet the primary 
objective of the zones by way of taking into account agricultural matters and 
environmental constraints. The proposal generally complies with Clause 8(a). 
Other relevant clauses of the TLEP have been considered elsewhere in this 
report and it is considered that the proposal generally complies with the aims and 
objectives of each. 
Given that the subject allotments will only have a minor change in configuration of 
the allotment and one (1) additional lot, the proposed development is not 
considered to have an unacceptable cumulative impact on the locality or the 
community as a whole. 
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Clause 11 – Zone Objectives 
 
Clause 11 of the LEP relates to zone objectives.  The subject site consists of 1(a) 
Zoned land under the provisions of the LEP.  The objectives of this zone are: 

Primary objective 
• to enable the ecologically sustainable development of land that is 

suitable primarily for agricultural or natural resource utilisation 
purposes and associated development 

• to protect rural character and amenity. 
 
Secondary objective 
• to enable other types of development that rely on the rural or natural 

values of the land such as agri- and eco-tourism. 
• to provide for development that is not suitable in or near urban areas. 
• to prevent the unnecessary fragmentation or development of land 

which may be needed for long-term urban expansion. 
• to provide non-urban breaks between settlements to give a physical 

and community identity to each settlement.  
 
The proposed subdivision does not affect the agricultural suitability of the site. The 
site does not have adequate area to sustain agricultural or natural resource 
utilisation. There are currently two (2) approved dwellings and this will not change 
as a result of the application. As such, there is no agricultural use of the land that 
requires protection and the proposal is considered to meet the objectives of the 
zone.  The Department of Planning and the NSW Rural Fire Service have also 
noted that the proposal is consistent with the objectives of the zone. 
 
The objectives of the 7(a) Environmental Protection (Wetlands and Littoral 
Rainforests) zone are as follows:  

Primary objectives  
• to identify, protect and conserve significant wetlands and littoral 

rainforests.  
• to prohibit development which could destroy or damage a wetland or 

littoral rainforest ecosystem.  
 
Secondary objectives  
• to protect the scenic values of wetlands and littoral rainforests.  
• to allow other development that is compatible with the primary function 

of the zone. 
 
The proposed subdivision will locate the subject dwellings within the Rural 1(a) 
zoned part of the site and no development or additional impacts are associated 
with the 7(a) zoned part of the site. The whole of the land zoned 7a will be 
contained within one lot. Accordingly, the proposal will protect and conserve the 
part of the site that is located within the 7(a) zone and is therefore consistent with 
the objectives of the 7(a) zone.  
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Clause 15 - Essential Services 
 
Clause 15 of the TLEP requires the provision of essential services to be available 
to the site. Onsite effluent treatment and disposal systems exist for each dwelling 
house. Reticulated water, electricity and telecommunications are connected to both 
existing dwellings on the land. As part of this proposal, each existing dwelling will 
be provided with a connection to the reticulated sewer.  It should be noted that the 
property has only been rated for one water service. 
 
Clause 16 - Height of Building 
 
There are no new dwellings proposed. The proposal will not change the existing 
single storey dwellings located on the allotment and therefore the proposal 
complies with this clause. 
 
Clause 17 - Social Impact Assessment 
 
It is not considered that the proposed development will result in an adverse social 
impact. 
 
Clause 20 - Subdivision of Land Zoned 1(a), 1(b2), 7(a), 7(d) or 7(l) 
 
This Clause requires a minimum lot size of 40 hectares. Proposed Lots 2 and 3 will 
provide lot areas that do not comply with this development standard. A State 
Environmental Planning Policy No. 1 Objection was undertaken and sent to the 
Department of Planning for Concurrence. On 24 August 2010 the Department of 
Planning granted concurrence in this instance as  the proposal will not result in any 
new dwelling entitlements  and will maintain the objectives of the zone. 
 
Clause 25 - Development in Zone 7(a) 
 
This Clause provides that Council must not grant consent to development on land 
within zone 7(a) unless it has considered various matters relating to flora and 
fauna, impacts on the water table, any proposed clearing and a Plan of 
Management showing how adverse affects can be mitigated.  
 
This application does not propose any development, works or clearing within, or 
within close proximity to, the 7(a) zoned wetland. The only works involved in the 
application are the construction of underground sewer pipelines from the existing 
dwellings to the proposed connection points on Walsh Street. These works are 
approximately 40m from the 7(a) zone boundary.  
 
It is therefore considered that the proposal complies with the provisions of this 
clause. 
 
Clause 34 - Flooding 
 
The subject site is located within the Flood Prone Area. There is no new dwellings 
proposed and as such it is considered that the flooding on the site will not be 
affected by the proposal. Therefore this clause is complied with. 
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Clause 35 - Acid Sulphate Soils 
 
The subject site is located in an area which is identified as having Class 3 Acid 
Sulphate Soils which indicates that acid sulphate soil may be disturbed if 
excavations deeper than 1m below the ground level are proposed. As excavations 
will be required to install the reticulated sewer a Preliminary Acid Sulphate Soil 
Investigation was been undertaken which will mitigate any potential disturbance of 
acid sulphate soils.  
 
Clause 39A - Bushfire 
 
The subject site is located within a Bushfire Prone area. As such the proposal was 
referred to the NSW Rural Fire Service for comment. The NSW Rural Fire Service 
responded on 23 August 2010 with conditions of approval to be included in the 
recommendations. 
 
State Environmental Planning Policies 
 
SEPP (North Coast Regional Environmental Plan) 1988 
 
Clause 12:  Impact on agricultural activities 
 
This clause requires Council consider the likely impact of the proposed 
development on the use of adjoining or adjacent agricultural land and whether or 
not the development will cause a loss of prime crop or pasture land.  The 
proposed subdivision is unlikely to have any impact upon the surrounding 
agricultural land, given that the proposed allotments are well under the 40ha 
minimum and do not have significant agricultural potential.   
 
It is also noted that in granting concurrence for the proposed subdivision, the 
Department of Planning was satisfied that the proposal is consistent with the 
objectives of the zone.  As such, the application is considered to meet the 
provisions of Clause 12. 
 
Clause 15:  Wetlands or Fishery Habitats 
 
This Clause requires the consent authority to take into account the likely impact 
of the proposed development on rivers, streams and wetlands. A drain is located 
in the vegetated area to the north of the existing dwellings.  
 
On the basis that the proposal is only for a subdivision that does not involve any 
change of use of the land, it is considered that approval of the application would 
not create any additional impact to any river stream or wetland and would not be 
inconsistent with this Clause or any other relevant provisions of this Plan.  
 
SEPP No. 1 - Development Standards 
 
The proposed development incorporates a SEPP 1 Objection which relates to the 
proposal not meeting the minimum 40 hectare allotment size requirement, 
pursuant to Clause 20(2) of the Tweed Local Environmental Plan 2000. 
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The parcel of land involved with the proposed subdivision is located within the 
1(a) Rural zone.  
 
The applicant has submitted the following in support of the SEPP 1 objection: 

“This State Environmental Planning Policy No.1 Objection has been 
prepared by Darryl Anderson Consulting Pty Ltd and relates to the 40 
hectare minimum lot size, which applies to land zoned 1(a), 1(b), 7(a), 7(d) 
and 7(l) pursuant to Clause 20(2) of Tweed Local Environmental Plan 2000. 
Proposed Lot 2 will be within land zoned part 1(a) and part 7(a) having an 
area of 3.483 hectares. Proposed Lot 3 will be within land zoned 1(a) and 
will have an area of 1761m2. The purpose of the subdivision is to achieve 
separate titles for the two existing detached dwellings which are presently 
located on the land. The proposed lot shapes and areas are characteristic of 
the locality and will not result in the creation of any additional dwelling 
entitlements. Clause 20(2) of Tweed Local Environmental Plan 2000 is in 
the following terms: 

‘Consent may only be granted for the subdivision of land; a) Within 
zone 1(a), 1(b2), 7(a), 7(d) or 7(l) if the area of each allotment created 
is at least 40 ha.’ 

The Court has consistently emphasised that there is no single determinative 
test for assessing a SEPP 1 Objection. However, it has become usual 
practice in recent years to apply the “underlying object test” and to use the 
formulation suggested by Lloyd J in Winten Property Group Limited v North 
Sydney Council (2001) 130 LGERA 79.  
In Wehbe v Pittwater Council [2007] NSW LEC 827, Chief Judge of the 
Land and Environment Court, Preston J recast the long standing 5 part test 
for consideration of a SEPP 1 Objection set out in Winten Property Group 
Ltd v North Sydney Council (2001).” 
 
The Chief Judge suggests that a consent authority must be satisfied of three 
matters before a SEPP 1 Objection can be upheld:  

 
(1) That the objection is well founded and that compliance with the 

development standard is unreasonable or unnecessary in the 
circumstances of the case.  

 
(2) That the granting of consent is consistent with the aims of SEPP 1.  
 
(3) That Clause 8 matters (in SEPP 1) are satisfied, ie.  
 

• Whether noncompliance raises matters of State or Regional 
planning significance. 

• The public benefit of maintaining the planning controls.  
 
Each of the three key matters is addressed in turn, as follows:  
 

1. That the objection is well founded and that compliance with the 
development standard is unreasonable or unnecessary in the 
circumstances of the case.  
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The Chief Judge advised that the requirement to demonstrate that an 
objection is well founded and that the approval of the objection may be 
consistent with the aims of the policy could be satisfied in any one of the 
following ways: 
 

(i) The objectives of the standard are achieved notwithstanding 
non-compliance with the standard. 

(ii) The underlying objective or purpose of the standard is not 
relevant to the development and therefore compliance is 
unnecessary. 

(iii) The underlying object of purpose would be defeated or 
thwarted if compliance was required and therefore 
compliance is unreasonable.  

(iv) The development standard has been virtually abandoned or 
destroyed by the Council's own actions in granting consents 
departing from the standard and hence compliance with the 
standard is unnecessary and unreasonable.  

(v) The zoning of the particular land is unreasonable or 
inappropriate so that a development standard appropriate for 
that zoning is also unreasonable and unnecessary as it 
applies to the land and compliance with the standard would 
be unreasonable or unnecessary. That is, the particular 
parcel of land should not have been included in the particular 
zone.  

 
We submit that the objectives of the standard are achieved 
notwithstanding non-compliance with the standard.  
 
Clause 20(1) of the Local Environmental Plan provides the following 
objectives in relation to subdivisions in zones 1(a), 1(b), 7(a), 7(d) and 
7(l), which is directly associated with development standard in question.  
 

• To prevent the potential for fragmentation of ownership of 
rural land that would: 

 
(i) Adversely affect the continuance or aggregation of 

sustainable agricultural units, OR 
(ii) Generate pressure to allow isolated residential 

development, and provide public amenities and 
services, in an uncoordinated and unsustainable 
manner.  

 
• To protect the ecological or scenic values of the land.  
• To protect the area of Tweed’s water supply quality.  

 
The terms of Clause 20(1) of the LEP are not to prevent any 
fragmentation, rather it is to prevent only fragmentation that has 
potential to create certain adverse impacts.  
 



Council Meeting Date:  Tuesday 16 November 2010 
 
 

 
Page 29 

The relevant questions to properly assess whether the objectives of the 
standard are achieved notwithstanding non-compliance with the 
standard are as follows: 
 
(a) Will the proposed subdivision result in fragmentation that has 

potential to adversely affect the continuance or aggregation of 
sustainable agricultural units? 

(b) Will the proposed subdivision result in fragmentation which would 
generate pressure to allow isolated residential development in an 
uncoordinated manner? 

(c) Will the proposed subdivision result in any adverse impact upon 
the ecological or scenic values of the land?  

(d) Will the proposed subdivision result in any adverse impact upon 
the area of Tweed’s water supply quality?  

 
The responses to these questions are provided as follows: 
 
(a) Will the proposed subdivision result in fragmentation that has 

potential to adversely affect the continuance or aggregation of 
sustainable agricultural units?  

 
In this regard the proposed subdivision relates to a lot which is 
3.66 ha in size, of which the cleared part of the site is 
approximately 4000m2 (or 1 acre). That part of the site contains 
two existing dwellings. 
 
Accordingly the parent parcel does not represent a sustainable 
agricultural unit. In addition the subject site is separated from other 
rural zoned land to the south by a road reservation. Therefore 
there are no reasonable prospects for amalgamation. In any case, 
the subject dwellings will always remain on the site and therefore, 
whether the land is subdivided or not, it will render that part of the 
site unsuitable for aggregation as part of any wider agricultural 
unit.  
 
It is clear that the proposed subdivision therefore will not adversely 
affect the continuance of, or aggregation of, sustainable 
agricultural units.  
 

(b) Will the proposed subdivision result in fragmentation which would 
generate pressure to allow isolated residential development in an 
uncoordinated manor?  
 
The proposed subdivision will not result in any additional dwellings 
or dwelling entitlements. Therefore the proposal cannot be 
considered to generate any pressure to allow isolated residential 
development as the dwellings already exist.  
 

(c) Will the proposed subdivision result in any adverse impact upon 
the ecological or scenic values of the land?  
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The proposal does not alter the existing built form in any way and 
does not include vegetation removal. Therefore the proposal 
cannot affect the ecological or scenic values of the land.  
 

(d) Will the proposed subdivision result in any adverse impact upon 
the area of Tweed’s water supply quality?  
 
The proposal is not located in the Tweed’s water supply catchment 
and therefore cannot affect the quality of the water supply 
catchment. 
 
It is therefore submitted that the proposed development is 
consistent with the objectives for subdivision in the Rural 1(a) or 
7(a) zone as set out in Clause 20(1) of Tweed LEP 2000.  
 
For the above stated reasons we submit that the objectives of the 
standard are achieved notwithstanding non-compliance with the 
standard. Following from the first test established in Wehbe v 
Pittwater Council [2007] NSW LEC 827, we conclude that the 
objection is well founded and that compliance with the 
development standard is unreasonable or unnecessary in the 
circumstances of the case. 
 

2. That the granting of consent is consistent with the aims of SEPP 
1. 
 
The aims and objectives of the Policy (SEPP 1) are as follows:  
 

“This Policy provides flexibility in the application of planning 
controls operating by virtue of development standards in 
circumstances where strict compliance with those standards 
would, in any particular case, be unreasonable or unnecessary or 
tend to hinder the attainment of the objects specified in section 5 
(a) (i) and (ii) of the Act.”  

 
Section 5(a)(i) and (ii) of the Environmental Planning and Assessment 
(EP&A) Act 1979 is stated inter alia: 
 
(a) to encourage: 
 

(i) the proper management, development and conservation of 
natural and artificial resources, including agricultural land, 
natural areas, forests, minerals, water, cities, towns and 
villages for the purpose of promoting the social and economic 
welfare of the community and a better environment,  

(ii) the promotion and co-ordination of the orderly and economic 
use and development of land,” 

 
Compliance with the 40ha development standard would preclude a 
logical subdivision of the site to provide separate titles for each of the 
lawfully established dwellings.  
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The proposed subdivision will not create any additional dwelling 
entitlements and will not involve any site works other than connection of 
each dwelling to reticulated sewer. As previously discussed the site 
cannot be utilised for any agricultural purpose due to the existing 
dwellings and the vegetation over the balance of the property. In 
addition, due to the separation of the site to other rural zoned land to the 
south (neighbouring property approximately 8ha) by the Terrace Street 
Road reserve, aggregation is impractical. The proposal does not involve 
any work or disturbance of land within the 7(a) zone. For these reasons 
the proposal will not alter the current or future agricultural potential of 
the site. Therefore the proposed development will not alter the 
management or conservation of agricultural land or environmental 
protection land as compared to the existing situation.  
 
In this case, where the proposed development would not alter the 
status-quo, compliance with the development standard would hinder 
attainment of the EP&A Act’s object to promote orderly and economic 
use and development of land in accordance with the zoning of that land 
and its physical capabilities. 

 
3. That clause 8 matters (in SEPP 1) are satisfied, ie. 
 

• Whether noncompliance raises matters of State or regional 
planning significance.  

• The public benefit of maintaining the planning controls.  
 

In considering whether the proposal creates any matters of Regional or 
State planning significance or raises any issues in relation to the public 
benefit of maintaining the standard the following points are relevant.  
 
• No change in land use results from the subdivision;  
• No physical disturbance to the landform or vegetation results from 

the subdivision;  
• Two lawful detached dwelling houses exist on the land;  
• Two lawful dwelling houses exist on the subject site and are 

presently not each within an allotment of at least 40 hectares;  
• No additional dwelling entitlements will be created;  
• The shape of each lot and common boundary location provides a 

logical and efficient layout;  
• The proposed subdivision will create lots that are similar to the size 

of other lots in the immediate locality;  
• No impacts can be created by the proposal on the surrounding 

area.  
 
We conclude that the proposed two lot subdivision does not raise any 
matters of Regional planning significance and there is considered to be 
no public benefit in maintaining the standard. 
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Assessment of the applicant’s submission: 
 
It is considered that compliance with the 40 hectare development standard in this 
instance would unreasonably prevent the appropriate subdivision of the site in 
accordance with the capability of the land and the nature of the existing lawful 
dwellings which are located on the land. 
 
As both of the dwelling houses have existed on the subject site for many years and 
although being lawful, presently both already represent nonconforming uses as 
they are presently not each within their own allotment of at least 40 hectares.  
 
The proposal does not involve any change of use, does not involve any physical 
works, other than connection to reticulated sewer, and will not create any additional 
dwelling entitlements on the land.  
 
Accordingly, in the circumstances of this case non-compliance with the 
development standard is well founded. We conclude that upholding the Objection 
is considered to be in the public interest and consistent with the objects of the Act. 
 
SEPP No. 55 - Remediation of Land 
 
The land currently comprises two dwelling houses. No new dwelling entitlements 
will be created by the proposed subdivision and no new dwellings are proposed. It 
is submitted that the parts of the land which will continue to be used for residential 
purposes will continue to be suitable for that purpose.  
The land has been occupied by Lorna Curtis since circa 1943. A declaration from 
Mrs Curtis in relation to potentially contaminating activities  
 
SEPP No 71 – Coastal Protection 
 
The site is located within the Coastal zone and therefore this Policy applies. As 
such the applicant provided an assessment under Clause 8 of the policy as follows: 
 

MATTERS FOR CONSIDERATION COMMENT 
a) The aims of this Policy set out 

in Clause 2. 
The proposal is consistent with the 
aims of the Policy.  

b) Existing public access to and 
along the coastal foreshore for 
pedestrians or persons with a 
disability should be retained 
and, where possible, public 
access to and along the coastal 
foreshore for pedestrians or 
persons with a disability should 
be improved. 

The subject land does not have 
frontage to foreshore reserve and 
therefore this consideration is not 
relevant.  

c) Opportunities to provide new 
public access to and along the 
coastal foreshore for 
pedestrians or persons with a 
disability.  

See Above.  
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d) The suitability of development 
and its type, location and design 
and its relationship with the 
surrounding area.  

Development of the subject land as 
proposed is consistent with the zone 
objectives of Tweed LEP 2000, the 
provisions of Council’s Tweed 
Development Control Plan 2008 and 
is also consistent with ESD principles 
and urban consolidation objectives. 

e) Any detrimental impact that the 
development may have on the 
amenity of the coastal 
foreshore, including any 
significant overshadowing of the 
coastal foreshore and any 
significant loss of views from a 
public place to the coastal 
foreshore. 

This issue is addressed in the 
Statement of Environmental Effects 
and supporting documents.  

f) The scenic qualities of the NSW 
coast, and means to protect and 
improve these qualities.  

As Above.  

g) Measures to conserve animals 
(within the meaning of the 
Threatened Species 
Conservation Act, 1995) and 
plants (within the meaning of 
that Act) and their habitats.  

Given that the site does not propose 
any removal of native vegetation, it is 
submitted that impacts will be 
negligible.  

h) Measures to conserve fish 
(within the meaning of Part 7A 
of the Fisheries Management 
Act, 1994 and marine 
vegetation within the meaning 
of that part) and their habitats  

Subject to normal management 
measures in relation to water quality 
and given that the proposal will 
connect each dwelling to reticulated 
sewer rather than the existing on site 
effluent disposal systems, it is 
submitted that impacts will be 
negligible.  

i) Existing wildlife corridors and 
the impact of development on 
these corridors. 

Given that the site does not propose 
any removal of native vegetation, or 
the erection of any new dwellings, it 
is submitted that impacts will be 
negligible  

j) The likely impact of coastal 
processes and coastal hazards 
on development and any likely 
impacts of development on 
coastal processes and coastal 
hazards.  

As the dwellings exist, there is 
considered to be no increased 
exposure to impacts of coastal 
hazards.  

k) Measures to reduce the 
potential for conflict between 
land based and water based 
coastal activities  

Not applicable.  

l) Measures to protect the cultural 
places, values, customs, beliefs 
and traditional knowledge of 
aboriginals.  

Not applicable.  
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m) Likely impacts of development 
on the water quality of coastal 
water bodies.  

The proposal includes connection of 
the existing dwellings to reticulated 
sewer. Subject to implementation of 
normal water quality management 
measures during the connection to 
sewer, the proposed development is 
unlikely to have any impact on water 
quality. 

n) The conservation and 
preservation of items of 
heritage, archaeological or 
historic significance.  

Not applicable.  

o) Only in cases in which a 
Council prepares a draft Local 
Environmental Plan that applies 
to land to which this policy 
applies, the means to 
encourage compact towns and 
cities.  

Not applicable.  

p) Only in cases in which 
development application in 
relation to proposed 
development is determined: 

 
i) The cumulative impacts on 

the proposed development 
on the environment;  

 
ii) Measures to ensure that 

water and energy usage 
by the proposed 
development is efficient. 

This issue is addressed in the 
Statement of Environmental Effects 
and supporting documents.  

 
The applicant’s assessment of the Clause 8 issues has been taken into 
consideration. As there are no new dwelling entitlements being created and there 
will be minimal construction as a result of the application it is considered that the 
proposal will not affect the provisions as set out in SEPP 71. 
 
SEPP (Rural Subdivision) 2008 
 
Clause 7: Rural Planning Principles 
 
The applicant has provided the following assessment of the principles as follows:  

 
“(a) the promotion and protection of opportunities for current and potential 

productive and sustainable economic activities in rural areas,  
 
The site is not presently suitable for any form of agricultural use due to 
the existence of the two lawful dwellings, existing sandy soils and the 
extent of vegetation on the site. Therefore the proposal cannot affect 
the continuance or aggregation of sustainable agricultural units as 
none presently exist.  
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(b) recognition of the importance of rural lands and agriculture and the 

changing nature of agriculture and of trends, demands and issues in 
agriculture in the area, region or State,  
 
The proposed subdivision will not create any additional dwelling 
entitlements and as both dwellings presently exist, the proposed 
subdivision will make no difference to future activities on the site.  

 
(c) recognition of the significance of rural land uses to the State and rural 

communities, including the social and economic benefits of rural land 
use and development,  
 
As stated above, since the proposal effectively relates to the 
subdivision of the two existing dwellings which have been established 
on the site for many years, it is considered that the proposal cannot 
result in any significant impact on the rural community or create any 
material social or economic issues.  

 
(d) in planning for rural lands, to balance the social, economic and 

environmental interests of the community,  
 

As no dwelling entitlements will be created and both dwellings already 
exist, the proposal will not create any additional demand upon social, 
economic or environmental planning considerations.  

 
(e) the identification and protection of natural resources, having regard to 

maintaining biodiversity, the protection of native vegetation, the 
importance of water resources and avoiding constrained land,  

 
The proposed subdivision will provide reticulated sewer connections to 
each of the existing houses (which are presently serviced by septic 
systems). No other subdivision works are required and therefore no 
environmental issues are likely to result.  

 
(f) the provision of opportunities for rural lifestyle, settlement and housing 

that contribute to the social and economic welfare of rural 
communities,  
 
The proposed subdivision will allow the creation of lots that are 
characteristic of the surrounding area.  

 
(g) the consideration of impacts on services and infrastructure and 

appropriate location when providing for rural housing,  
 
All normal services are to be provided to both dwellings. No 
subdivision works are required other than the proposed sewer 
connection.  
 

(h) ensuring consistency with any applicable regional strategy of the 
Department of Planning or any applicable local strategy endorsed by 
the Director-General.  
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The proposed rural subdivision is consistent with the Far North Coast 
Regional Strategy insofar as it is located within designated “rural land” 
and “coastal area” and will not alter the rural landscape or increase 
rural settlement. The proposal will however provide reticulated sewer 
connections for the existing dwellings which will improve coastal water 
quality.” 

 
The applicant’s assessment of the abovementioned principles has been taken into 
consideration. As a result of the proposed subdivision there will be no additional 
dwelling entitlements created and the proposal will not affect the potential for 
agricultural uses on the site. It is therefore considered that the proposal will not 
affect the rural planning principles on the site. 
 
Clause 8: Rural Subdivision Principles 
 
The applicant has provided the following assessment of the principles as follows: 

 
“(a) the minimisation of rural land fragmentation.  
 

The proposed subdivision will not result in any additional dwellings and 
therefore cannot affect the continuance or aggregation of sustainable 
agricultural units. Since the dwellings already exist and no new 
dwelling entitlements will be created, the proposed subdivision will not 
generate any additional pressure to allow isolated residential 
development.  

 
(b) the minimisation of rural land use conflicts, particularly between 

residential land uses and other rural land uses,  
 
The proposal does not alter the existing built form in any way and 
therefore cannot affect the potential for any additional residential and 
rural land use conflicts.  

 
(c) the consideration of the nature of existing agricultural holdings and the 

existing and planned future supply of rural residential land when 
considering lot sizes for rural lands,  
 
The nature of the existing agricultural holding is heavily constrained by 
the existing vegetation and sandy soils and is effectively unsuitable for 
agriculture. The proposed development, regardless of lot size, will not 
result in any increase of dwelling entitlements or affect the future 
supply of rural residential land.  

 
(d) the consideration of the natural and physical constraints and 

opportunities of land,  
 
The proposed subdivision will retain the natural features of the site in 
one lot and will not require any additional subdivision work other than 
connection to reticulated sewer.  
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(e) ensuring that planning for dwelling opportunities takes account of 
those constraints  
 
The proposed subdivision layout relates to the existing dwellings and 
the constraints of the site. The proposed development will not create 
any additional dwellings or dwelling entitlements and will not create 
any additional impacts on the natural features of the site.” 

 
The applicant’s assessment of the abovementioned principles has been taken into 
consideration. As a result of the proposed subdivision there will be no additional 
dwelling entitlements created and the proposal will not affect the potential for 
agricultural uses on the site. It is therefore considered that the proposal will not 
affect the rural planning principles on the site. 
 

(a) (ii) The Provisions of any Draft Environmental Planning Instruments 
 
Under the Draft LEP 2010, the subject site has a similar zoning to the current 
LEP 2000 in that the 1(a) land is zoned RU2 – Rural Landscape and the 7(a) land 
is zoned E2 - Environmental Conservation. The proposed development is 
considered to be consistent with the objectives of the zone and will only be 
located within the RU2 zoned land. 
Clause 4.1 of the Draft LEP 2010 relates to minimum subdivision lot sizes and 
refers to the Lot Size Map. This map identifies the same minimum lot sizes as the 
current LEP.  That is, the RU2 land currently zoned 1(a) is identified as Lot Size 
code AB2, which requires 40ha. 
The applicant has lodged a written request that seeks to justify the contravention 
of the development standard (SEPP1 Objection). 
 

(a) (iii) Development Control Plan (DCP) 
 
Tweed Development Control Plan 
 
A3-Development of Flood Liable Land 
 
The proposed development is located on Flood Liable Land. As there is no new 
building work proposed and there will be no physical change to the land it is 
considered that the proposed development will not be affected by flooding and 
will not increase the severity of flooding in the locality. Therefore the proposed 
complies with the Tweed Development Control Plan Section A3. 
 
A5-Subdivision Manual 
 
This DCP contains Council’s guidelines for the preparation of applications for 
subdivision and aims to facilitate Council’s assessment and consideration of such 
applications. A number of factors are required to be assessed including 
environmental constraints, land forming, design specifications, storm water runoff, 
drainage, waterways and flooding, setbacks and buffers (where appropriate). 
Where applicable, these matters have been discussed below.  
Physical Constraints – The proposal is largely only constrained by the shape of 
the subject site and location of the existing roadways Terrace Street, Walsh 
Street and adjoining parcels of land.     
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Environmental Constraints – this section of the DCP relates to issues such as 
contamination etc, which are discussed in detail later in this report. 
 
Landforming – The site is quite flat with a slight fall to the east. No earthworks are 
proposed as part of the development. 
 
Stormwater Runoff, Drainage, Waterways & Flooding – The existing dwelling on 
proposed Lot 3 is intended to discharge stormwater / roof-water to Walsh Street. 
This shall be enforced via appropriate conditions. 
 
The site is subject to external catchments, the extent of which has not been 
investigated within this application. An open drain bisects both allotments draining 
stormwater towards the north (towards the drainage easement). 
 
There are inlets and piped drainage within Walsh Street and Terrace Street 
downstream of the site. The extension of Walsh Street as required under this 
development will need to grade towards this infrastructure, where possible. 

 
Lot Layout – As the proposed allotment is below the minimum lot size for rural 
land it is considered that there will be no fragmentation of prime agricultural land. 
The subdivision would not be in conflict with the purpose of the 40ha standard as 
both the existing and proposed lot configurations are not sufficient for sustainable 
agricultural production. It is therefore considered that the standard is not 
reasonable in the existing context and therefore compliance is not necessary. 
 
Infrastructure – Council’s Development Engineer has assessed the proposed 
development against the relevant standards pertaining to road ways, reticulated 
water, reticulated sewer, electricity and telecommunications.  Appropriate 
conditions of consent have been applied with regard to infrastructure 
requirements. 
 
In particular, Council’s GIS indicates that the water main along the subject site’s 
frontage is a 300mm dia main. Although Council consider this main a trunk main, 
Council’s Strategic and Assets Engineer has advised that house connections 
(although not preferred) have been connected to such mains, as appears to be 
the case here. It was advised that it would be acceptable for the house 
connections servicing the 2 existing dwellings to remain off this main.  
 
Although the application states that the existing dwellings are serviced by 
Council's reticulated potable water network, only 1 water meter is shown within 
the documentation. The Applicant will be required to provide separate water 
meters to the 2 dwellings, with the water service for proposed Lot 2 to be 
provided along that allotments frontage to Walsh Street. Any interconnection of 
water pipes between the two properties must be removed. 
 
Council’s Strategic and Assets Engineer advises that the development would be 
subject to s64 water charges based on 1 ET as only 1 existing water meter is 
being utilised by the existing 2 properties. The development will also be charged 
on 1ET for the additional sewer connection. 
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In light of the above assessment, the proposed subdivision to create proposed 
Lot 2 (3.483ha) and Proposed Lot 3 (1761m2) is considered to meet the 
provisions of Section A5 of Council’s Consolidated DCP. 
 
A11-Public Notification of Development Proposals 
 
The proposed development was notified to adjoining neighbours for a period of 
14 days from 21 July 2010 to 4 August 2010. During this time there were no 
submissions received. 
 

(a) (iv) Any Matters Prescribed by the Regulations 
 
There are no matters prescribed by the Regulations applicable to the proposed 
subdivision. 
 

(b) The likely impacts of the development and the environmental impacts on 
both the natural and built environments and social and economic impacts 
in the locality 
 
7(a) Environmental Protection (Wetlands & Littoral Rainforests) Zoned Land 
 
The subject site has a large area that is zoned 7(a) Environmental Protection. This 
area of the land will not be affected by the proposed subdivision which will be 
entirely located within the 1(a) zoned land. Additionally, there will be no building 
work with the exception of excavation for the extension of the sewer connection. As 
such it is considered that there will be no impact on the Environmental Protection 
area and does not warrant refusal of the application. 
 

(c) Suitability of the site for the development 
 
The proposed development is considered to be suitable for the site, subject to 
appropriate conditions of consent. 
 

(d) Any submissions made in accordance with the Act or Regulations 
 
Notification 
 
The proposed development was notified to adjoining neighbours for a period of 
14 days from 21 July 2010 to 4 August 2010. During this time there were no 
submissions received. 
 
Department of Planning 
 
After reviewing the SEPP1 Objection to Clause 20(2) of the LEP, the Department 
provided the following comments: 
 

“Following consideration of the application, concurrence has been granted 
to vary the 40ha minimum lot size development standard contained in 
clause 20(2)(a) of the Tweed LEP 2000 to permit two proposed lots being; 
Lot 2 - 3.483ha and Lot 3 - 0.1761ha. 
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Concurrence was granted in this instance as the proposal will not result in 
any additional dwelling entitlements and will maintain the objectives of the 
zone.” 

 
The Department of Planning have not included any conditions to be placed in the 
recommendations. It is therefore considered that the proposal has satisfied the 
requirements. 
 
NSW Rural Fire Service 
 
The proposed development was referred to the NSW Rural Fire Service for 
comment as the land has been identified as being Fire Prone Land. The Rural Fire 
Service has provided conditions on 23 August 2010 to be included in the 
recommendations. The conditions relate to Asset Protection Zones, Water and 
Utilities, Design and Construction and Landscaping. The proposal will comply with 
these conditions and is therefore considered to satisfy the requirements. 
 

(e) Public interest 
 
The proposed development is generally considered to reflect the provisions of all 
applicable development control plans.  Appropriate conditions of consent have 
been applied in an effort to limit any impact upon the surrounding residences and 
agricultural landowners. 

 
OPTIONS: 
 
1. Approve the application subject to the recommended conditions of consent. 
 
2. Refuse the application, with reasoning. 
 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Should the applicant be unsatisfied with Council’s determination an appeal may be lodged 
with the NSW Land & Environment Court. 
 
POLICY IMPLICATIONS: 
 
The proposed development has been assessed on its merits and having regard to the 
applicable legislation and for that reason the development does not generate a policy 
implication for Council. 
 
CONCLUSION: 
 
The proposed development is consistent with the applicable environmental planning 
instruments with an acceptable variation to Clause 20 of the Tweed LEP 2000.  Having had 
regard for the proposed development and controls provided for the site it is considered that 
conditional consent is warranted. 
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UNDER SEPARATE COVER/FURTHER INFORMATION: 

To view any "non confidential" attachments listed below, access the meetings link on Council's website 
www.tweed.nsw.gov.au or visit Council's offices at Tweed Heads or Murwillumbah (from Friday the week 
before the meeting) or Council's libraries (from Monday the week of the meeting). 
 
Nil. 
 

 
 
 

http://www.tweed.nsw.gov.au/
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7 [PR-CM] Development Application DA06/1034.08 for an Amendment to 
Development Consent DA06/1034 for Alterations and Additions to Existing 
Tavern at Lot 1 DP 848875, No. 2-14 Henry Lawson Drive, Terranora  

 
ORIGIN: 

Development Assessment 
 
 
FILE NO: DA06/1034 Pt6 
 
SUMMARY OF REPORT: 

Council has received a S96 Modification Application to DA06/1034 which approved 
alterations and additions to an existing tavern within the Terranora Shopping Village.  
 
The proposed modification seeks to adopt the operating hours as per the 6 month trial 
period which would result in a change to Condition 62A which currently reads as follows: 
 
62A. The Trading Hours of the Tavern are restricted to the following:- 

• Sunday to Saturday 10.00 am to 12 midnight for a trial period of six (6) months 
from the date of commencement of trading operations of the Tavern. The 
applicant shall notify Tweed Shire Council by notice in writing of the date of 
commencement of trading operations of the Tavern 
Any request to vary this condition to a permanent arrangement will require a 
Section 96 application to be lodged at least two (2) months prior to the expiry of 
the six (6) month trial period. If after the trial period no application has been 
received and approved, the trading hours of the Tavern are restricted to the 
following: 

• 10.00am to 10.00pm – Sunday to Wednesday 

• 10.00am to 11.00pm – Thursday to Saturday  
 
The tavern has been operating since 11 December 2009 and now seeks consent to amend 
Condition 62 to allow the tavern to operate between 10.00am to 12 midnight Sunday to 
Saturday. 
 
During the exhibition period Council received four (4) letters of objection. The main reasons 
for objection to the increased hours were the loud music when a live band performs, and 
general noise concerns. 
 
The original S96 seeking a change to the hours of operation was substantiated by an 
Acoustic Report and Management Plans. Council’s Environmental Health Officer has re-
considered the original documentation as well as an additional Acoustic Report and 
Management Plan, liaised with NSW Police and reviewed the four letters of objection. 
Neither Council nor the Police have recorded any complaints in regards to the operation of 
the Tavern. Upon review of all of this material it has now been recommended that the hours 
being sought be approved.  
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This Section 96 application is being reported to Council due to being a sensitive operational 
matter for the tavern (increased trading hours). It is concluded that the original trial period 
has enabled Council to monitor the impacts of additional trading hours and given the 
applicant an opportunity to prove the tavern can run effectively without impacting upon the 
amenity of the neighbourhood. This is demonstrated by the reduction in the number of 
objections from 20 objections (plus petitions) at the time of the original proposed hours 
(DA06/1034.06) down to four objections for this application (DA06/1034.08). 
 
RECOMMENDATION: 

That Development Application DA06/1034.08 for an amendment to Development 
Consent DA06/1034 for alterations and additions to existing tavern at Lot 1 DP 
848875, No. 2-14 Henry Lawson Drive, Terranora be approved subject to the 
following amendments to the consent: 
 
1. A new condition 59A be added as follows: 
 

59A Any live music shall be conducted from the original stage near the 
kitchen (centrally located within the building) and not in the immediate 
vicinity of the balconies. 

 
2. A new condition 59B be added as follows: 

 
59B. The operation of live music events at the Tavern shall comply with the 

provisions of the Noise Management Plan prepared by Terranora 
Tavern received by Council on 6 September 2010, that is: 
 
• All doors to the outdoor deck are to remain closed 
• Doors to the outdoor beer garden are to remain closed 
• Such doors shall only be permitted to be open temporarily for 

ingress and egress purposes 
 

3. Condition 62A be deleted and replaced with new condition 62B which reads 
as follows: 

 
62B. The Trading Hours of the Tavern are restricted to the following: 

 
• Sunday to Saturday 10.00am to 12 midnight 
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REPORT: 

Applicant: Terranora Village Shopping Centre Pty Ltd 
Owner: Terranora Village Shopping Centre Pty Ltd 
Location: Lot 1 DP 848875, No. 2-14 Henry Lawson Drive Terranora 
Zoning: 2(d) Residential Village 
Cost: N/A 
 
BACKGROUND: 
 
The tavern was originally approved as part of the Terranora Shopping Village under 
D95/0320. 
 
In 2006 the applicant lodged DA06/1034 seeking approval for internal alterations. As part of 
that application the applicant also requested an extension to the trading hours to between 
9.00am till 1.00am. After discussions and meetings with Council Officers and strong 
community objection to the extended trading hours the applicant requested that the 
application be amended to propose to have the trading hours revised to 10.00am to 
11.00pm seven days a week.  
 
DA06/1034 was considered at the Council Meeting 28 November 2006. Council Officers 
recommended adoption of the proposed hours (being 10.00am to 11.00pm seven days a 
week), however, the then administrators amended the recommended conditions and 
approved the application with trading hours of the Tavern restricted to the following: 
 

• 10.00am to 10.00pm - Sunday to Wednesday 
• 10.00am to 11.00pm - Thursday to Saturday 

 
In October 2008 the applicant lodged a S96 (DA06/1034.06) to again request Council 
reconsider these hours. At that time Council resolved to allow the proposed additional hours 
as follows: 
 
62A. The Trading Hours of the Tavern are restricted to the following: 

• Sunday to Saturday 10.00 am to 12 midnight for a trial period of six (6) months 
from the date of commencement of trading operations of the Tavern. The 
applicant shall notify Tweed Shire Council by notice in writing of the date of 
commencement of trading operations of the Tavern 
Any request to vary this condition to a permanent arrangement will require a 
Section 96 application to be lodged at least two (2) months prior to the expiry of 
the six (6) month trial period. If after the trial period no application has been 
received and approved, the trading hours of the Tavern are restricted to the 
following: 

• 10.00am to 10.00pm – Sunday to Wednesday 

• 10.00am to 11.00pm – Thursday to Saturday  
 
Having now operated since December 2009 the applicant is requesting that the trial hours 
be adopted as the permanent hours of operation thus enabling operation Sunday to 
Saturday between 10.00 am to 12 midnight. 
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The applicant has provided the following justification for the S96: 
 

“The tavern is operating under management who are very experienced in managing 
hotels in accordance with the current NSW state legislation. 
 
It is proposed that this Section 96 application is to seek a variation of condition No. 
62A, being “Trading Hours of the Tavern are restricted to Sunday – Saturday 10am to 
12 midnight for a trial of six months from the date of commencement of trading.”  The 
application is to make the trading hours till midnight a permanent arrangement, to bring 
the Tavern in line with standard trading conditions administered by the NSW Office of 
Liquor and Gaming and Racing (OLGR) which will avoid any discriminatory conditions 
imposed upon Terranora Tavern. 
 
Standard Conditions of trading hours as administered by OLGR are as follows: 
 
Monday to Saturday: 5:00AM till 12:00 midnight 
 
Midnight Sunday: 10:00 AM till 10:00 PM 
 
This application will show that the extended trading hours can be achieved without 
varying the noise levels imposed by condition 60 of the abovementioned consent, 
being “Noise from amplified entertainment is not to exceed 5dB(a) above the L10 
background at the boundary of the closest affecting property between 7:00 AM and 12 
midnight and is not to exceed the L10 background between 12 midnight and 7:00 AM 
weekdays and 12 midnight weekends.” 
 
There are no further matters or conditions of the previously approved consents that we 
wish to vary as part of this application. 
 
PREVIOUS APPLICATIONS 
 
We note a previous application has been made to extend the trading hours and was 
granted for a trial period of six months from the date of commencement of trading 
operations of the Tavern. 
 
PREVIOUS PUBLIC SUBMISSIONS (OBJECTIONS) 
 
We have read through the previous submitted letters from the community of Terranora 
outlining their objections to the previous applications. 
 
The public submissions can be summarised as follows: 
 
• Anti social public behaviour 
• Increased vandalism 
• Increased vehicle noise 

 
While we respect the views of the local community, the above matters are police 
matters and not solely attributable to Terranora Tavern as there is a number of other 
licensed venues in the area and these incidents do not occur within the licensed 
premises. 
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Other matters raised by the community were: 
 
• Increase in alcohol consumption 
• Patrons being further intoxicated by extending trading hours 

 
The above matters are licensing matters administered by the OLGR and not a matter 
for council to administer.  Intoxicated patrons are asked to leave the premises and 
cannot be served under current licensing conditions. 
 
Since the tavern has begun trading there appears to be very few community 
complaints to either the Tavern, Council or the Tweed Heads Police. 
 
COMMUMITY IMPACT 
 
We would like to point out some of the added benefits to the community for extending 
the trading hours. 
 
• Cater for the growth of the population of the local community. 
• Increased employment opportunities of the local community. 
• Financial benefits of catering for an increased tourist industry. 
• Giving the local community access to Pay TV and Sporting events they would not 

normally have access to at home after 10:00 PM. 
 

OLGR has imposed state wide standard conditions of trading till midnight for 6 days a 
week similar to that of all other licensed venues in the Tweed area. 
 
The dining room is design to meet the needs of the local community and not 
necessarily to draw from outside the local community with the likes of amplified music.  
It will be promoted as a family tavern. 
 
It is not envisaged that the tavern will be trading till midnight every night as it will not be 
financially viable.  We envisage the tavern to trade in accordance with the demands of 
the local community and subsequently it may only be open til midnight on Friday and 
Saturday nights.  Other events like State of Origin Football and Day/Night cricket 
games will give the local community an opportunity to watch such sporting events in 
the company of their specific social groups that may continue to pass 10:00 PM on a 
few nights of the year. 
 
TWEED BYRON POLICE SUPPORT 
 
We have contacted the current liquor licensing officer at Tweed Heads Police, Snr 
Cons Grant Seddon, who has also pledged his support.” 
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CONSIDERATIONS UNDER SECTION 96 and 79C OF THE ENVIRONMENTAL 
PLANNING AND ASSESSMENT ACT 1979: 
 
S96(1A) of the Act specifies that a consent authority can modify the development consent 
only if it is satisfied that the proposed modified development is of minimal environmental 
impact and is substantially the same as the approved development and that all relevant 
consultations and submissions have been undertaken.  
 
Minimal Environmental Impact 
 
The subject Section 96 Application has been submitted to allow for increased trading hours 
only. The proposed amendments have no direct physical environmental impacts. Social 
implications (including possible anti social behaviour) and noise management are addressed 
further below.  
 
The proposed increased trading hours are considered to have minimal environmental 
impact. 
 
Substantially the Same Development 
 
The applicant’s proposal to increase the trading hours of the venue will still result in 
substantially the same development as was detailed within the original Development 
Consent.  
 
Notification & Consideration of Submissions 
 
The Section 96 Application was notified to all originally nearby properties and to all those 
people who previously objected to DA06/1034 from Monday 29 March 2010 to Wednesday 
14 April 2010.  
 
During the exhibition period Council received four (4) letters of objection. The reasons for 
objection are summarised below: 
 

• There is ample opportunity for accessing alcohol needs within the confines of the 
Tweed CBD; 

• The tavern is located adjoining a school and its incorporation within a shopping 
centre is a concern; 

• Vandalism, noise, domestic violence and loud drunken obscene abuse is now a 
regular weekend – late night happening on once a quiet road; 

• There is a lack of Police presence; 

• On the whole I have found the tavern has not caused many problems with the 
service of alcohol and have acted responsibly. The only problem I have 
experienced is with loud music when a live band /performances occur. I have on 
occasion heard the music, particularly later in the evening as other background 
noises abates. 

• The noise at times is intrusive. The placement of the live performances on the 
balcony as opposed to inside the property is causing problems for people. 
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• Terranora Village is a quiet peaceful area and this is why people move here in the 
first place. By 9pm on a Sunday the valley is very quiet and any noise from the 
tavern is unacceptable. An 11pm close on Saturdays seems ideal. 

• The tavern in no way tries to contain the live music it hosts every weekend to its 
own premises. All folding doors on the balcony are opened and the music is 
broadcast across the suburb. 

• The noise levels of the music is closer to 50decibles at times at our house, not 
even close to the 5decibles or less at the nearest boundary as required by the 
Council condition. 

• My family have suffered sleep deprivation due to excessive noise. On occasion 
the noise has continued past midnight. 

• The Police have been contacted on numerous occasions due to excessive noise. 

• The tavern has had very few positive benefits to the Terranora Community being 
far outweighed by the negative aspects. 

 
Council’s Environmental Health Coordinator has reviewed the above submissions and 
assessed the application as follows: 
 

Letters of objection received by Council in regard to the proposal as requested have 
been considered. This necessitated an inspection of the area in the locale of the 
Tavern to: 

(i) determine the proximity of the Tavern to the  residential premises occupied by 
those objecting   

(ii) establish the existence of other factors (if any) which may contribute to the 
assessment by this unit. 

The inspection of the area was undertaken by Council’s Coordinator Environmental 
Health and Council Environmental Health Officer on 28/04/10 and included external 
visitations to all premises in which the objectors reside, the Tavern and the 
surrounding area in the immediate vicinity of the Tavern. No residents were 
interviewed.  

There are a considerable number of other occupied residential premises between the 
Tavern and those occupied by the objectors. No objections have been received by 
Council from those tenants. Also the area is in part quite heavily vegetated by trees 
and the like which may shield some residential premises and perhaps filter or block out 
any noise associated with the conduct and operation of the Tavern. There are also a 
number of such trees and the like between the objectors and the Tavern.  

Since the Tavern commenced trading just prior to Christmas there have been no 
objections received by Health Unit relating to noise or any other issue.  

Further, TSC contacted the Tweed Heads Police enquiring as to their receiving 
complaints from the public including those persons in nearby residence to the Tavern 
and was advised that  “No complaints of any nature have been received since the 
Tavern commenced trading.”  

Although the letters of objection received by Council relate mainly to noise issues it is 
considered that the majority of residents are not opposed to the presence of the 
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Tavern and it’s conduct and/or operation – a total of four (4) objections have been 
received.  

It is therefore recommended by the Environmental Health Unit that the S96 Application 
seeking a change to Hours of Operation as applied for (DA06/1034.08) be granted 
subject to the conditions of consent as originally imposed as follows: 

58A. A Management Plan shall be prepared which addresses all recommendations as 
contained within the Noise Impact Study prepared by Warrick Smith 
RPE:7099AAAS.MBE REF:J160 dated 28.08.06. Such plan shall detail what 
operational measures will be employed to satisfy all recommendations in the 
Noise Impact Study. Such Plan shall be submitted to Council prior to the issue of 
an Occupational Certificate and shall be to the satisfaction of Council's General 
Manager or delegate. 

[POCNS01] 

58B. A Post Construction Noise Impact Report shall be provided to the satisfaction of 
Council's General Manager or delegate from a suitably qualified acoustic 
consultant which assesses the compliance with all recommendations as 
contained within the Noise Impact Study prepared by Warrick Smith 
RPE:7099AAAS.MBE RFE:J160 dated 28.08.06.Such Report shall in addition 
specifically address any noise issues associated with the operation of any air 
conditioning plant or other mechanical plant. Any recommended noise attenuation 
measures as contained within the Post Construction Noise Impact Report shall be 
complied with within 60 days of the date of the Report or such other time period 
as may be approved by Council's General Manager. Such Post Construction 
Noise Impact Report shall be submitted and approved prior to the issue of the 
Construction Certificate.  

[POCNS02] 

59. The use to be conducted so as not to cause disruption to the amenity of the 
locality, particularly by way of the emission of noise, dust, fumes or the like. 

[USE0125] 

60. The LA10 noise level emitted from the premises shall not exceed the background 
noise level (LA90) in any Octave Band centre frequency (31.5 Hz - 8KHz 
inclusive) by more than 5dB(A) between 7am and 12 midnight, at the boundary of 
any affected residence.  Notwithstanding the above, noise from the premises 
shall not be audible within any habitable room in any residential premises 
between the hours of 12 midnight and 7am weekdays and 12 midnight and 8am 
weekends. 

[USE0165] 

61. All externally mounted air conditioning units and other mechanical plant or 
equipment are to be located so that any noise impact due to their operation which 
may be or is likely to be experienced by any neighbouring premises is minimised, 
not withstanding this requirement all air conditioning units and other mechanical 
plant and or equipment is to be acoustically treated or shielded where considered 
necessary to the satisfaction of the General Manager or his delegate such that 
the operation of any air conditioning unit, mechanical plant and or equipment 
does not result in the emission of offensive noise. 

[USE0175] 

 
In addition to this assessment Council’s Coordinator Development Assessment has 
reviewed the objections and recommends an additional new condition of consent to ensure 
any live music is conducted from the original stage near the kitchen (centrally located within 
the building) and not in the immediate vicinity of the balconies.  
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The condition shall read: 
 
59A Any live music shall be conducted from the original stage near the kitchen (centrally 

located within the building) and not in the immediate vicinity of the balconies. 
 
Such additional condition should assist mitigate impacts as described above. 
 
Further to the above, additional information from an acoustic consultant demonstrating that 
compliance with Condition 60 is achievable was requested during the assessment process. 
The applicant supplied a further acoustic report which incorporated sound testing over five 
separate occasions and concluded that compliance is possible with the introduction of 
management actions. Such actions were set out in a Noise Management Plan as follows: 
 

• All doors to the outdoor deck are to remain closed 
• Doors to the outdoor beer garden are to remain closed 
• The doors shall only remain open for ingress and egress purposes 

 
Council’s Environmental Health Officer has reviewed the acoustic report and Management 
Plan and confirmed that subject to enforcement of the recommendations of both documents 
(via conditions), compliance with Condition 60 is possible.  
 
The following comments were supplied: 
 

“In my opinion, I consider the recommendations of the Acoustic Consultant to be 
reasonable and the Noise Management Plan provided by the Tavern management (in 
the context of the recommendations that have been made by the Acoustic Consultant) 
to be reasonable as well. The provisions of the Noise Management Plan can be 
included as conditions on the Section 96 application in addition to those as originally 
suggested in the comments in previous conditions. 
 
The provisions of Condition 60 will remain unchanged as the applicant is not proposing 
to amend this condition; in addition other enforcement provisions are available to 
Council to control noise from licensed premises under the provisions of the Liquor Act”. 

 
With respect to the above, the following additional condition has been applied: 
 

59B. The operation of live music events at the Tavern shall comply with the provisions 
of the Noise Management Plan prepared by Terranora Tavern received by 
Council on 6 September 2010, that is: 
 
• All doors to the outdoor deck are to remain closed 
• Doors to the outdoor beer garden are to remain closed 
• Such doors shall only be permitted to be open temporarily for ingress and 

egress purposes 
 
As such, the application is recommended for conditional approval. 
 
79C Matters for Consideration 
 
Having regard to the applicable planning instruments (including the Tweed LEP 2000, the 
Tweed Development Control Plan and Draft LEP 2010), site suitability and the overall social 
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implications of the proposed development, the proposed S96 Application is considered 
suitable for approval.  
 
OPTIONS: 
 
1. Approve the S96 as per the recommendation. 
 
2. Refuse the S96 and provide reasons for the refusal. 
 
 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Should the applicant be dissatisfied with Council’s determination they may lodge an appeal 
with the NSW Land & Environment Court. 
 
 
POLICY IMPLICATIONS: 
 
Nil. 
 
CONCLUSION: 
 
The subject site has been operating in accordance with the trial hours of operation since 
December 2009. These operating hours have attracted no complaints to Council or the 
NSW Police. The applicant has in place acoustic reports, management plans, and detailed 
conditions of consent regarding noise management. The four letters of objection are not 
considered to be representative of the broader community and accordingly it is considered 
reasonable to allow the applicant the increased hours of operation. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

To view any "non confidential" attachments listed below, access the meetings link on Council's website 
www.tweed.nsw.gov.au or visit Council's offices at Tweed Heads or Murwillumbah (from Friday the week 
before the meeting) or Council's libraries (from Monday the week of the meeting). 
 
1. Council Report DA06/1034.06 (ECM 15885200) 
2. Council Report DA06/1034 (ECM 15885207) 
 

 
 
 

http://www.tweed.nsw.gov.au/
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8 [PR-CM] Development Application DA08/1225.01 for an amendment to 
Development Consent DA08/1225 for Demolition of Existing Dwellings & 
Hall & Construction of an Aged Care Facility Comprising 200 Units in a 
Three (3) Storey Building at Lot 4 DP 617471; Lot 1 DP 605577; Lot 6 
Section 1 and Lot 7 Section 1 DP 28949; Lot 1 and Lot 2 DP 378971; Nos. 16-
20 Kingscliff Street and Nos. 90 and 92 Pearl Street, Kingscliff 

 
ORIGIN: 

Development Assessment 
 
 
FILE NO: DA08/1225 Pt5 
 
SUMMARY OF REPORT: 

Council is in receipt of a S96 application for proposed modifications to an existing approval 
for a 200 unit retirement village at Kingscliff.  The application has been lodged under the 
provisions of the State Environmental Planning Policy (Housing for Seniors or People with a 
Disability) 2004. 
 
The originally approved development incorporated a negotiated agreement involving a 
developers contribution of $1,130,000.00 towards the upgrade of the Blue Jay Circuit 
stormwater pipe to provide sufficient capacity for the proposed development in terms of 
stormwater drainage. 
Consequently, the applicant is seeking to modify the proposed development by way of 
increasing the yield of units to assist in offsetting part of the unforeseen drainage costs and 
to achieve a more efficient and viable project. 
The proposal involves an increase in yield from 200 to 225 units.  The footprint of the overall 
development is essentially the same as originally approved. 
The application was advertised for a period of 14 days, during which time one submission 
was received in support of the development. 
 
Having undertaken a thorough assessment against all relevant statutory requirements, the 
proposed development is recommended for conditional approval. 
 
RECOMMENDATION: 

That Development Application DA08/1225.01 for an amendment to Development 
Consent DA08/1225 for demolition of existing dwellings and hall and 
construction of an aged care facility comprising 200 units in a three (3) storey 
building at Lot 4 DP 617471; Lot 1 DP 605577; Lot 6 Section 1 and Lot 7 Section 1 
DP 28949; Lot 1 and Lot 2 DP 378971; Nos. 16-20 Kingscliff Street and Nos. 90 
and 92 Pearl Street, Kingscliff be approved and the following conditions be 
amended: 
1. Delete Condition No. 1 and replace it with Condition No. 1A which reads as 

follows: 
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1A. The development shall be completed in accordance with the Statement 
of Environmental Effects and the following Plan Nos: 
• A-DA-01-01 (Rev H) – Site Plan prepared by ML Design and dated 

21/05/2010; 
• A-DA-03-01 (Rev F) – Yield Schedule prepared by ML Design and 

dated 21/05/2010; 
• A-DA-10-01 (Rev I) – Basement Floor Plan prepared by ML Design 

and dated 21/05/2010; 
• A-DA-10-02 (Rev I) – Ground Floor Plan prepared by ML Design 

and dated 21/05/2010; 
• A-DA-10-03 (Rev F) – Level 01 Floor Plan prepared by ML Design 

and dated 21/05/2010; 
• A-DA-10-04 (Rev B) – Level 02 Floor Plan prepared by ML Design 

and dated 21/05/2010; 
• A-DA-14-01 (Rev B) – Roof Plan prepared by ML Design and dated 

21/05/2010; 
• A-DA-15-01 (Rev B) – Tenancy Plans (Type A – C) prepared by ML 

Design and dated 21/05/2010; 
• A-DA-15-02 (Rev A) – Tenancy Plans (Type D – E) prepared by ML 

Design and dated 21/05/2010; 
• A-DA-18-01 (Rev B) – Sequence Stages 1-4 prepared by ML 

Design and dated 21/05/2010; 
• A-DA-20-01 (Rev D) – Overall Section prepared by ML Design and 

dated 21/05/2010; 
• A-DA-20-02 (Rev F) – Typical Section prepared by ML Design and 

dated 21/05/2010; 
• A-DA-30-01 (Rev D) – Elevations 1-4 prepared by ML Design and 

dated 21/05/2010; 
• A-DA-30-02 (Rev D) – Elevations 5-8 prepared by ML Design and 

dated 21/05/2010; 
• A-DA-30-03 (Rev G) – Elevations 9-12 prepared by ML Design and 

dated 21/05/2010; 
• A-DA-30-04 (Rev B) – Typical Elevations prepared by ML Design 

and dated 21/05/2010; 
• A-DA-30-05 (Rev A) – Materials & Finishes prepared by ML Design 

and dated 21/05/2010, 
except where varied by the conditions of this consent. 

2. Delete Condition No. 7 and replace it with Condition No. 7A which reads as 
follows: 
7A. Staging of the development (Stages 1-4) shall be in accordance with 

the approved Construction Sequencing Plan Reference No. A-DA-18-
01 Rev B, 21/05/10. 
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3. Delete Condition No. 9 and replace it with Condition No. 9A which reads as 
follows: 
9A. The developer shall provide a total of 257 parking spaces including 

parking for the disabled in accordance with Tweed Shire Council 
Development Control Plan Part A2 - Site Access and Parking Code. 
This includes the provision of 14 on-street parking spaces. 
Full design detail of the proposed parking and manoeuvring areas 
(including integrated landscaping) shall be submitted to and approved 
by the Principal Certifying Authority prior to the issue of a 
construction certificate.  Landscaping within the parking and 
manoeuvring areas shall be in accordance with any Council approved 
landscaping plan. 

4. Delete Condition No. 10 and replace it with Condition No. 10A which reads 
as follows: 
10A. Section 94 Contributions 

Payment of the following contributions pursuant to Section 94 of the 
Act and the relevant Section 94 Plan. 
Pursuant to Clause 146 of the Environmental Planning and 
Assessment Regulations, 2000, a Construction Certificate shall NOT 
be issued by a Certifying Authority unless all Section 94 Contributions 
have been paid and the Certifying Authority has sighted Council's 
"Contribution Sheet" signed by an authorised officer of Council.  
A CURRENT COPY OF THE CONTRIBUTION FEE SHEET ATTACHED 
TO THIS CONSENT MUST BE PROVIDED AT THE TIME OF PAYMENT. 
These charges include indexation provided for in the S94 Plan and will 
remain fixed for a period of 12 months from the date of this consent 
and thereafter in accordance with the rates applicable in the current 
version/edition of the relevant Section 94 Plan current at the time of 
the payment.  
A copy of the Section 94 contribution plans may be inspected at the 
Civic and Cultural Centres, Tumbulgum Road, Murwillumbah and Brett 
Street, Tweed Heads. 
Stage 1 
(a) Tweed Road Contribution Plan: 

289.9 Trips @ $861 per Trips $249,604 
($782 base rate + $79 indexation) 
S94 Plan No. 4  
Sector6_4 

(b) West Kingscliff – Open Space: 
53.3723 ET @ $2386 per ET $127,346 
($1849 base rate + $537 indexation) 
DCP Section B4  
S94 Plan No. 7 
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(c) Shirewide Library Facilities: 
53.3723 ET @ $792 per ET $42,271 
($792 base rate + $0 indexation) 
S94 Plan No. 11 

(d) Bus Shelters: 
53.3723 ET @ $60 per ET $3,202 
($60 base rate + $0 indexation) 
S94 Plan No. 12 

(e) Eviron Cemetery: 
53.3723 ET @ $120 per ET $6,405 
($101 base rate + $19 indexation) 
S94 Plan No. 13 

(f) Community Facilities (Tweed Coast - North) 
53.3723 ET @ $1305.6 per ET $69,683 
($1305.6 base rate + $0 indexation) 
S94 Plan No. 15 

(g) Emergency Facilities (Surf Lifesaving): 
53.3723 ET @ $113 per ET $6,031 
($113 base rate + $0 indexation) 
S94 Plan No. 16 

(h) Extensions to Council Administration Offices  
& Technical Support Facilities 
53.3723 ET @ $1759.9 per ET $93,929.91 
($1759.9 base rate + $0 indexation) 
S94 Plan No. 18 

(i) Cycleways: 
53.3723 ET @ $447 per ET $23,857 
($447 base rate + $0 indexation) 
S94 Plan No. 22 

(j) Regional Open Space (Casual) 
53.3723 ET @ $1031 per ET $55,027 
($1031 base rate + $0 indexation) 
S94 Plan No. 26 
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Stage 2 
(a) Tweed Road Contribution Plan: 

171.6 Trips @ $861 per Trips $147,748 
($782 base rate + $79 indexation) 
S94 Plan No. 4  
Sector6_4 

(b) West Kingscliff – Open Space: 
31.1652 ET @ $2386 per ET $74,360 
($1849 base rate + $537 indexation) 
DCP Section B4  
S94 Plan No. 7 

(c) Shirewide Library Facilities: 
31.1652 ET @ $792 per ET $24,683 
($792 base rate + $0 indexation) 
S94 Plan No. 11 

(d) Bus Shelters: 
31.1652 ET @ $60 per ET $1,870 
($60 base rate + $0 indexation) 
S94 Plan No. 12 

(e) Eviron Cemetery: 
31.1652 ET @ $120 per ET $3,740 
($101 base rate + $19 indexation) 
S94 Plan No. 13 

(f) Community Facilities (Tweed Coast - North) 
31.1652 ET @ $1305.6 per ET $40,689 
($1305.6 base rate + $0 indexation) 
S94 Plan No. 15 

(g) Emergency Facilities (Surf Lifesaving): 
31.1652 ET @ $113 per ET $3,522 
($113 base rate + $0 indexation) 
S94 Plan No. 16 

(h) Extensions to Council Administration Offices  
& Technical Support Facilities 
31.1652 ET @ $1759.9 per ET $54,847.64 
($1759.9 base rate + $0 indexation) 
S94 Plan No. 18 
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(i) Cycleways: 
31.1652 ET @ $447 per ET $13,931 
($447 base rate + $0 indexation) 
S94 Plan No. 22 

(j) Regional Open Space (Casual) 
31.1652 ET @ $1031 per ET $32,131 
($1031 base rate + $0 indexation) 
S94 Plan No. 26 

Stage 3 
(a) Tweed Road Contribution Plan: 

237.9 Trips @ $861 per Trips $204,832 
($782 base rate + $79 indexation) 
S94 Plan No. 4  
Sector6_4 

(b) West Kingscliff – Open Space: 
43.2063 ET @ $2386 per ET $103,090 
($1849 base rate + $537 indexation) 
DCP Section B4  
S94 Plan No. 7 

(c) Shirewide Library Facilities: 
43.2063 ET @ $792 per ET $34,219 
($792 base rate + $0 indexation) 
S94 Plan No. 11 

(d) Bus Shelters: 
43.2063 ET @ $60 per ET $2,592 
($60 base rate + $0 indexation) 
S94 Plan No. 12 

(e) Eviron Cemetery: 
43.2063 ET @ $120 per ET $5,185 
($101 base rate + $19 indexation) 
S94 Plan No. 13 

(f) Community Facilities (Tweed Coast - North) 
43.2063 ET @ $1305.6 per ET $56,410 
($1305.6 base rate + $0 indexation) 
S94 Plan No. 15 
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(g) Emergency Facilities (Surf Lifesaving): 
43.2063 ET @ $113 per ET $4,882 
($113 base rate + $0 indexation) 
S94 Plan No. 16 

(h) Extensions to Council Administration Offices  
& Technical Support Facilities 
43.2063 ET @ $1759.9 per ET $76,038.77 
($1759.9 base rate + $0 indexation) 
S94 Plan No. 18 

(i) Cycleways: 
43.2063 ET @ $447 per ET $19,313 
($447 base rate + $0 indexation) 
S94 Plan No. 22 

(j) Regional Open Space (Casual) 
43.2063 ET @ $1031 per ET $44,546 
($1031 base rate + $0 indexation) 
S94 Plan No. 26 

Stage 4 
(a) Tweed Road Contribution Plan: 

152.1 Trips @ $861 per Trips $130,958 
($782 base rate + $79 indexation) 
S94 Plan No. 4  
Sector6_4 

(b) West Kingscliff – Open Space: 
27.6237 ET @ $2386 per ET $65,910 
($1849 base rate + $537 indexation) 
DCP Section B4  
S94 Plan No. 7 

(c) Shirewide Library Facilities: 
27.6237 ET @ $792 per ET $21,878 
($792 base rate + $0 indexation) 
S94 Plan No. 11 

(d) Bus Shelters: 
27.6237 ET @ $60 per ET $1,657 
($60 base rate + $0 indexation) 
S94 Plan No. 12 
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(e) Eviron Cemetery: 
27.6237 ET @ $120 per ET $3,315 
($101 base rate + $19 indexation) 
S94 Plan No. 13 

(f) Community Facilities (Tweed Coast - North) 
27.6237 ET @ $1305.6 per ET $36,066 
($1305.6 base rate + $0 indexation) 
S94 Plan No. 15 

(g) Emergency Facilities (Surf Lifesaving): 
27.6237 ET @ $113 per ET $3,121 
($113 base rate + $0 indexation) 
S94 Plan No. 16 

(h) Extensions to Council Administration Offices  
& Technical Support Facilities 
27.6237 ET @ $1759.9 per ET $48,614.95 
($1759.9 base rate + $0 indexation) 
S94 Plan No. 18 

(i) Cycleways: 
27.6237 ET @ $447 per ET $12,348 
($447 base rate + $0 indexation) 
S94 Plan No. 22 

(j) Regional Open Space (Casual) 
27.6237 ET @ $1031 per ET $28,480 
($1031 base rate + $0 indexation) 
S94 Plan No. 26 

5. Delete Condition No. 12 and replace it with Condition No. 12A which reads 
as follows: 
12A. A certificate of compliance (CC) under Sections 305, 306 and 307 of 

the Water Management Act 2000 is to be obtained from Council to 
verify that the necessary requirements for the supply of water and 
sewerage to the development have been made with the Tweed Shire 
Council. 
Pursuant to Clause 146 of the Environmental Planning and 
Assessment Regulations, 2000, a Construction Certificate shall NOT 
be issued by a Certifying Authority unless all Section 64 Contributions 
have been paid and the Certifying Authority has sighted Council's 
"Contribution Sheet" and a "Certificate of Compliance" signed by an 
authorised officer of Council. 
Annexed hereto is an information sheet indicating the procedure to 
follow to obtain a Certificate of Compliance: 
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Stage 1 
Water DSP5: 55.776 ET @ $11020 per ET $614,651.50 
Sewer Kingscliff: 64.201 ET @ $5295 per ET $339,944.30 
Stage 2 
Water DSP5: 26.4 ET @ $11020 per ET $290,928 
Sewer Kingscliff: 33 ET @ $5295 per ET $174,735 
Stage 3 
Water DSP5: 36.6 ET @ $11020 per ET $403,332 
Sewer Kingscliff: 45.75 ET @ $5295 per ET $242,246.30 
Stage 4 
Water DSP5: 23.4 ET @ $11020 per ET $257,868 
Sewer Kingscliff: 29.75 ET @ $5295 per ET $157,526.30 
These charges to remain fixed for a period of twelve (12) months from 
the date of this consent and thereafter in accordance with the rates 
applicable in Council's adopted Fees and Charges current at the time 
of payment. 
A CURRENT COPY OF THE CONTRIBUTION FEE SHEET ATTACHED 
TO THIS CONSENT MUST BE PROVIDED AT THE TIME OF PAYMENT. 
Note:  The Environmental Planning and Assessment Act, 1979 (as 
amended) makes no provision for works under the Water Management 
Act 2000 to be certified by an Accredited Certifier. 

6. Delete Condition No. 21 and replace it with Condition No. 21A which reads 
as follows: 
21A. Application shall be made to Tweed Shire Council under Section 138 

of the Roads Act 1993 for works pursuant to this consent located 
within the road reserve.  Application shall include engineering plans 
and specifications for the following required works: - 
(a) Vehicular access to Pearl Street 
(b) Construction of vehicular access to Kingscliff Street, within the 

existing (un-named) road reserve. 
(c) The above-mentioned access to Kingscliff Street is to have a 

minor realignment to ensure the driveway is perpendicular to the 
kerb line. 

(d) The construction of 14 on-street parking spaces within the 
existing road reserve. 

(e) Construction of a 1.2m wide concrete footpath within the existing 
road reserve, to link with the existing path in Kingscliff Street. 

(f) Provision of suitable identifying marks or signage to delineate the 
actual end of the public road area. 

The above mentioned engineering plan submission must include 
copies of compliance certificates relied upon and details relevant to 
but not limited to the following: - 
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• Road works/furnishings 
• Stormwater drainage 
• Water and sewerage works 
• Sediment and erosion control plans 
• Location of all services/conduits 
• Traffic control plan 

7. Delete Condition No. 41 and replace it with Condition No. 41A which reads 
as follows: 
41A. The relocation of public stormwater infrastructure through the site 

requires separate TSC approval of a Section 68 Local Government Act 
Stormwater Application, prior to the issue of a Construction 
Certificate. For the design of public stormwater systems, a safety 
factor of 2 shall be applied to design rainfall intensities, with a 500mm 
freeboard to be provided before overtopping can occur. Provision of 
this factor of safety and freeboard shall be clearly detailed in the s68 
Stormwater Application. 
Any Council stormwater infrastructure traversing the site should make 
provision for a relief overland flowpath through the site, as a fail-safe 
alternative measure. 

8. Delete Condition No. 58 and replace it with Condition No. 58A which reads 
as follows:- 
58A. The provision of 257 car parking spaces including parking for the 

disabled where applicable.  The layout and construction standards to 
be in accordance with Tweed Shire Council Development Control Plan, 
Part A2 - Site Access and Parking Code. 
All visitor and staff spaces within the subject site are to be marked and 
maintained as such. 

9. Delete Condition No. 73 and replace it with Condition No. 73A which reads 
as follows: 
73A. The development is to be carried out in accordance with the BASIX 

certificate dated 21 April 2010 and the Schedule of Commitments 
approved in relation to this modified development consent. 

10. Delete Condition No. 115 and replace it with Condition No. 115A which 
reads as follows:- 
115A. All works associated with the demolition, construction and use of the 

proposed development are to be in accordance with the Waste 
Management Plan prepared by HMC Pty Ltd, dated May 2010 and 
HMC’s detailed plan of the Waste Storage Area (submitted on 22 June 
2009), unless approved otherwise by Council’s General Manager or his 
delegate. 

11. The following new DURING condition is to be ADDED as Condition 116.2: 
116.2 Where any treatment/processing area or bunding is required to be 

placed in association with site dewatering or acid sulfate treatment, 
the location and construction of that area shall be approved on site by 



Council Meeting Date:  Tuesday 16 November 2010 
 
 

 
Page 65 

Council’s Environmental Health Officer prior to the commencement of 
any treatment or discharge activities’. 

12. Delete Condition No. 127 and replace it with Condition No. 127A which 
reads as follows: 
127A. Prior to the issue of an occupation certificate, the applicant shall 

produce a copy of the “Certificate of Practical Completion” issued by 
Council for all works covered by the Sec.68 approval for sewer 
relocation works. 

13. Delete Condition No. 130 and replace it with Condition No. 130A which 
reads as follows: 
130A. Construction and operation of the development shall comply with the 

Environmental Noise Impact Report prepared by CRG Pty Ltd, dated 10 
May 2010, including Section 6, to the satisfaction of the General 
Manager or his delegate.  
Prior to the issue of an occupation certificate for any stage of the 
development a report shall be provided to Council from a suitably 
qualified person which confirms that the recommendations made in 
that report have been satisfactorily complied with. 

14. The following new USE condition is to be ADDED as Condition 156: 
156. Servicing and storage of the waste/recycling bins shall be carried out 

so as not to cause a nuisance to occupants of adjoining properties 
and/or residents of the aged care facility.  

15. The Department of Water and Energy Schedule of Conditions is to be 
replaced with the following: 
DEPARTMENT OF WATER AND ENERGY 
SCHEDULE OF CONDITIONS FOR TEMPORARY DEWATERING 
DEVELOPMENT APPLICATION NUMBER__DA08/1225 
1. All works shall be constructed, maintained and operated so as to 

ensure public safety and prevent possible damage to any public or 
private property. 

2. All works are to be constructed in accordance with Report HMC 
2008.144B Dewatering Management Plan December 2008 HMC’s 
Addendum to HMC 2008.144B dated 12 May 2010 (pages 1-5) and/or 
with conditions of development consent. 

3. All works involving soil or vegetation disturbance shall be undertaken 
with adequate measures to prevent soil erosion and the entry of 
sediments into any river, lake, waterbody, wetland or groundwater 
system. 

4. The destruction of trees or native vegetation shall be restricted to the 
minimum necessary to complete the works. 

5. All vegetation clearing must be authorised under the Native Vegetation 
Conservation Act 1997, if applicable. 

6. All precautions considered necessary to prevent the pollution of 
surface water or groundwater by petroleum products or other 
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hazardous materials used in the construction or operation of the 
works shall be taken. 

7. The water extracted shall not be used for any purpose other than 
temporary construction dewatering. 

8. Any water extracted by the works must not be discharged into any 
watercourse or groundwater if it would pollute that water. 

9. Polluted water shall not be discharged into a river or lake other than in 
accordance with the conditions of a licence granted under the 
Protection of the Environment Operations Act 1997. 

10. Tailwater drainage shall not be allowed to discharge onto adjoining 
roads, Crown land or other persons land, or into any river as defined 
in the Water Act 1912, or a groundwater aquifer, by surface or sub-
surface drains or pipes or any other means. 

11. Water must not be discharged unless the ph of the water is between 
6.5 and 8.5, or the water has been treated to bring the ph to a level 
between 6.5 and 8.5 prior to discharge, or the water is discharged 
through the Council’s sewerage treatment system. 

12. The ph of any water extracted must be tested prior to the 
commencement of discharge and at least twice daily thereafter and a 
record kept of the date, time and result of each test in the site log. 

13. Works used for the purposes of conveying, distributing or storing 
water from the dewatering work shall not be constructed or installed 
so as to obstruct the free passage of floodwaters flowing in, to or from 
a river or lake. 

14. Authorised officers of the Department of Water and Energy (DWE), or 
any other duly authorised officer, must be granted unrestricted access 
to the works either during or after construction, for the purpose of 
carrying out any inspection or test of the of the works and its fittings 
or to take samples of water or material in the work. 

15. Any works deemed necessary by DWE for the protection or proper 
maintenance of the works, or for the control of the water extracted or 
prevention of pollution of groundwater, shall be undertaken on 
instruction to do so. 

16. A record shall be maintained of the actual volume of groundwater 
pumped (in kilolitres or megalitres) from the dewatering works, the 
discharge rate (in litres per second) and duration of pumping (number 
of days) and this information is to be provided to DWE if and when 
requested. 

17. A record shall be maintained of the actual volume and quality of any 
tailwater generated by the dewatering and this information is to be 
provided to DWE if and when requested. 

18. A record shall be maintained of the groundwater levels beneath and 
around the construction site throughout the duration of the dewatering 
and for a period of at least two (2) months following cessation of the 
required pumping, and this information is to be provided to DWE if and 
when requested. 
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19. DWE may request the provision of interim information relating to the 
records described in the above three (3) conditions at any time during 
construction. 

16. The NSW Rural Fire Service General Terms of Approval is to be replaced 
with the following: 
GENERAL TERMS OF APPROVAL UNDER SECTION 100B OF THE RURAL 
FIRES ACT 1997 
1. At the commencement of building works and in perpetuity the entire 

property shall be managed as an inner protection area (IPA) as 
outlined within Appendices 2 and 5 of ‘Planning for Bushfire 
Protection 2006’ and the NSW Rural Fire Service’s document 
‘Standards for asset protection zones’. 

2. Water, electricity and gas are to comply with sections 4.1.3 and 4.2.7 of 
‘Planning for Bushfire Protection 2006’. 

3. Internal roads shall comply with section 4.2.7 of ‘Planning for Bushfire 
Protection 2006’.  Except that in this instance a perimeter road and a 
through road is not required. 

4. Arrangements for emergency and evacuation are to comply with 
section 4.2.7 of ‘Planning for Bushfire Protection 2006’. 

5. New construction shall comply with section 5 (BAL 12.5) Australian 
Standard AS3959-2009 ‘Construction of buildings in bush fire-prone 
areas’ and section A3.7 Addendum Appendix 3 of ‘Planning for 
Bushfire Protection 2006’. 

6. A minimum 1.8 metre high radiant heat shield made of non-
combustible materials shall be constructed along the southeast, south 
and west boundaries adjacent to the hazard.  All posts and rails shall 
be constructed of steel.  The bottom of the fence is to be in direct 
contact with the finished ground level or plinth. 

7. Landscaping to the site is to comply with principles of Appendix 5 of 
‘Planning for Bushfire Protection 2006’. 

8. No brushwood fencing shall be used. 
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REPORT: 

Applicant: Kingscliff Retirement Ltd Atf Kingscliff Retirement Trust 
Owner: Kingscliff Retirement Ltd 
Location: Lot 4 DP 617471; Lot 1 DP 605577; Lot 6 Section 1 & Lot 7 Section 1 DP 

28949; Lot 1 & Lot 2 DP 378971; Nos. 16-20 Kingscliff Street & Nos. 90 & 
92 Pearl Street, Kingscliff  

Zoning: 2(b) Medium Density Residential and 2(c) Urban Expansion 
Cost: N/A 
 
BACKGROUND: 
 
The subject site (involving 6 allotments) is described as Lot 4 DP 617471; Lot 1 DP 605577; 
Lot 6 Section 1 & Lot 7 Section 1 DP 28949; Lot 1 & Lot 2 DP 378971; No 16, No 18, No 20 
Kingscliff Street & No 90 & 92 Pearl Street Kingscliff.  The site is irregular in shape with a 
32m frontage to Kingscliff Street to the north and an approximate 34m frontage to Pearl 
Street to the east.   
Council granted consent on 24 July 2009 for the construction of a multi-level aged care 
development (retirement village), comprising of two hundred (200) two and three bedroom 
self contained units in a staged development.  The proposal incorporated six clusters of 
apartments (on three levels), with the clusters grouped around and linked to a Central 
Facility at ground level.   
In addition to the 200 units, the proposal incorporated: a basement car park; construction of 
a bowls green; vegetable gardens serviced by the residents; medical and day care nursing 
onsite visitation; demolition of the existing RSL Hall and dwelling houses; filling of the site to 
the design flood level of RL 3.3m AHD; driveway entry off Kingscliff Street; and separate 
service and delivery bay access off Pearl Street. 
As a result of detailed assessment and negotiations with the applicant, Council proposes to 
upgrade the Blue Jay Circuit stormwater pipe to provide sufficient capacity for the proposed 
development in terms of stormwater drainage. Due to the high cost of this project, and the 
reliance on this service to provide a lawful point of discharge for the subject land, the 
applicant agreed to provide a monetary contribution to the project.  A condition was been 
imposed requiring a Planning Agreement to be entered into for the stormwater works. 
PROPOSED DEVELOPMENT: 
Condition 38 of the development consent requires payment of a drainage contribution of 
$3,000,037.00 in total, of which Council is required to pay a fixed amount of $1,900,000.00. 
The applicant has noted that the developers contribution of $1,130,000.00 was not 
contemplated in the project feasibility analysis because the downstream drainage capacity 
constraints and difficulties (in terms of timing in particular) with other drainage options 
through the adjoining land were not known at that time. 
Consequently, the applicant is seeking to modify the proposed development by way of 
increasing the yield of units to assist in offsetting part of the unforeseen drainage costs and 
to achieve a more efficient and viable project. 
The key modifications to Development Consent DA08/1225 include: 

• An increase in the number of units from 200 to 225; 
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• A reduction in the size of the basement car park and a reconfiguration of the 
basement car parking layout; 

• Relatively minor external alterations to the building in relation to balconies, 
setbacks and footprint; 

• An increase in the number of bedrooms from 429 to 450 (ie 21 bedrooms or 
4.9%); and 

• An increase in car parking from 256 to 257 spaces. 
The type of units has been modified in that the proposal no longer incorporates 3 bedroom 
units.  Each cluster of apartments incorporates six to eighteen units per floor, in a staggered 
configuration.  The individual apartments are self contained and consist of a mix of two 
bedroom units (approximately 82m2) and two bedroom units plus study (up to 105m2).   
The breakdown of the 225 units is as follows: 

88 x Type A units (2 bedrooms); 
11 x Type B units (2 bedrooms);  
96 x Type C units (2 bedrooms + study) 
19 x Type D units (2 bedrooms + study) 
11 x Type E units (2 bedrooms + study nook) 

The application was advertised for a period of fourteen days from Wednesday 30 June 2010 
to Thursday 14 July 2010. In response to the advertising, one (1) submission was received 
in support of the proposed modifications.  The application was also forwarded to the NSW 
Office of Water and the NSW Rural Fire Service. 
The applicant’s proposed modifications relate to the following conditions: 

• Condition 1 to be replaced with revised approved plans; 

• Condition 7 to be replaced with a revised condition for the proposed staging of 
the development; 

• Condition 9 to be replaced with a revised condition with regard to the amended 
carparking spaces required; 

• Condition 10 to be replaced with revised Section 94 contributions (staged); 

• Condition 12 to be replaced with revised Section 64 contributions (staged); 

• Condition  58 to be deleted as it duplicates Condition 9; 

• Condition 73 to be revised to indicate the updated BASIX certification; 

• Condition 115 to be revised to indicate the updated Waste Management Plan; 
and 

• Condition 130 to be revised to indicate the updated Environmental Noise Impact 
Report. 
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CONSIDERATIONS UNDER SECTION 79C OF THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT 1979: 
 
Tweed Local Environmental Plan 2000 
Clause 8 – Consent Considerations 
This clause specifies that the consent authority may grant consent to development (other 
than development specified in Item 3 of the table to clause 11) only if: 

(a) it is satisfied that the development is consistent with the primary objective of the zone 
within which it is located, and 

(b) it has considered that those other aims and objectives of this plan (the TLEP) that are 
relevant to the development, and 

(c) it is satisfied that the development would not have an unacceptable cumulative impact 
on the community, locality or catchment that will be affected by its being carried out or 
on the area of Tweed as a whole. 

The proposed modifications are considered to result in a development which is consistent 
with the primary objective of the 2(b) and 2(c) zones by way of optimum utilisation of the 
site, whilst taking into account environmental constraints.  The proposal generally complies 
with Clause 8(a). 

Other relevant clauses of the TLEP have been considered elsewhere in this report, and it is 
considered that the proposal generally complies with the aims and objectives of each. 

The proposed development is not considered to have an unacceptable cumulative impact on 
the locality or the community as a whole. 
SEPP (Housing for Seniors or People with a Disability) 2004 
The original assessment of the development undertook a detailed assessment of the 
proposal, concluding that the 200 unit development met the provisions of the SEPP.  The 
applicant has provided an amended compliance checklist to demonstrate that the modified 
development has substantial compliance with the SEPP or justifies any minor non-
compliance.  The proposed modifications have been assessed against the SEPP, with only 
relevant clauses affected by the revised design noted below. 
Part 2 – Site-related requirements 
Clause 27 – Bush fire prone land 
(1) A consent authority must not consent to a development application made pursuant to 

this Chapter to carry out development on land identified on a bush fire prone land map 
certified under section 146 of the Act as “Bush fire prone land—vegetation category 1”, 
“Bush fire prone land—vegetation category 2” or “Bush fire prone land—vegetation 
buffer” unless the consent authority is satisfied that the development complies with the 
requirements of the document titled Planning for Bush Fire Protection, ISBN 0 
9751033 2 6, prepared by the NSW Rural Fire Service in co-operation with the 
Department of Planning, dated December 2006. 

The subject site is identified as bush fire prone land and as such the applicant submitted an 
addendum to the original Bushfire Threat Assessment Report.  The application was referred 
to the NSW Rural Fire Services for consideration.  The RFS have issued a bushfire safety 
authority as required under section 100B of the Rural Fires Act 1997 and the amended 
conditions have been applied. 
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Clause 28 - Water and sewer 
(1) A consent authority must not consent to a development application made pursuant to 

this Chapter unless the consent authority is satisfied, by written evidence, that the 
housing will be connected to a reticulated water system and have adequate facilities 
for the removal or disposal of sewage. 

(2) Not applicable 
Council’s Water & Sewer Engineer has confirmed that connection is available to Council’s 
reticulated water and sewer mains in Pearl Street and Kingscliff Street.  Further detail 
regarding water and sewer are discussed later in this report. Clause 28 is considered 
satisfied.  
Part 3 – Design requirements 
Division 2 – Design Principles 
Clause 33 - Neighbourhood amenity and streetscape 
The proposed development should:  
(a) recognise the desirable elements of the location’s current character (or, in the case of 

precincts undergoing a transition, where described in local planning controls, the 
desired future character) so that new buildings contribute to the quality and identity of 
the area; and 

(b) N/A; and 
(c) maintain reasonable neighbourhood amenity and appropriate residential character by:  

(i) providing building setbacks to reduce bulk and overshadowing; and 
(ii) using building form and siting that relates to the site’s land form; and 
(iii) adopting building heights at the street frontage that are compatible in scale with 

adjacent development; and 
(iv) considering, where buildings are located on the boundary, the impact of the 

boundary walls on neighbours; and 
(d) be designed so that the front building of the development is set back in sympathy with, 

but not necessarily the same as, the existing building line, and 
(e) embody planting that is in sympathy with, but not necessarily the same as, other 

planting in the streetscape, and 
(f) retain, wherever reasonable, major existing trees, and 
(g) be designed so that no building is constructed in a riparian zone. 
The original development was considered to be acceptable with regard to neighbourhood 
amenity and streetscape.  Setbacks from adjoining residential development have largely 
been maintained.  Figure 1 below indicates the original and proposed footprint.  In summary, 
despite an increase in yield, the proposed modifications are considered to satisfy this 
clause. 
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Clause 34 - Visual and acoustic privacy 
The proposed development should consider the visual and acoustic privacy of neighbours in 
the vicinity and residents by:  
(a) appropriate site planning, the location and design of windows and balconies, the use of 

screening devices and landscaping, and 
(b) ensuring acceptable noise levels in bedrooms of new dwellings by locating them away 

from driveways, parking areas and paths. 
The applicant has provided an assessment of the proposed modifications in terms of 
compliance with DCP A1, which highlights that the development remains compliant with 
required separation from existing residences and between each unit within the proposal.   
An addendum to the original Environmental Noise Impact Assessment has been submitted 
with the application.  Council’s Environment & Health Unit has assessed the proposed 
development with no objections, subject to conditions of consent.  Therefore, this clause is 
considered satisfied.  
Clause 36 - Stormwater 
The proposed development should:  
(a) control and minimise the disturbance and impacts of stormwater runoff on adjoining 

properties and receiving waters by, for example, finishing driveway surfaces with semi-
pervious material, minimising the width of paths and minimising paved areas, and 

(b) include, where practical, on-site stormwater detention or re-use for second quality 
water uses. 

Stormwater was largely addressed during the original assessment, which resulted in an 
agreement between Council and the applicant in relation to an upgrade in the public 
stormwater drainage system.  The proposed modifications are not considered to increase 
the development footprint with regard to stormwater.  Therefore, no stormwater issues are 
raised by the amended design.  Appropriate conditions of consent have been applied to 
ensure that the development complies with Clause 26 of the SEPP.  
Part 4 – Development standards to be complied with 
Clause 40 - Development standards – minimum sizes and building height. 
(1) General A consent authority must not consent to a development application made 

pursuant to this Chapter unless the proposed development complies with the 
standards specified in this clause. 

(2) Site size The size of the site must be at least 1,000 square metres. 
(3) Site frontage The site frontage must be at least 20 metres wide measured at the 

building line. 
(4) Height in zones where residential flat buildings are not permitted 

If the development is proposed in a residential zone where residential flat buildings are 
not permitted:  
(a) the height of all buildings in the proposed development must be 8 metres or less, 

and 
(b) a building that is adjacent to a boundary of the site (being the site, not only of that 

particular development, but also of any other associated development to which 
this Policy applies) must be not more than 2 storeys in height, and  
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Note. The purpose of this paragraph is to avoid an abrupt change in the scale of 
development in the streetscape. 
(c) a building located in the rear 25% area of the site must not exceed 1 storey in 

height. 
The original assessment determined that the proposal satisfied Clause 40.  The proposed 
modifications maintain compliance with all relevant development standards in Clause 40. 
Division 3 – Hostels and Self-Contained Dwellings: Standards concerning access and 
usability 
Clause 41 - Standards for hostels and self-contained dwellings.  
The SEPP notes that development standards concerning accessibility and usability for self 
contained dwellings require the development to be assessed against the standards specified 
in Schedule 3.  An assessment against the provisions of Schedule 3 was undertaken during 
the original assessment.  The proposed modifications are considered to maintain 
compliance.  Applicable conditions of consent remain in place, in terms of requiring further 
detail prior to the issue of a construction certificate, to ensure that access and usability 
standards are met. 
Part 7 – Development standards that cannot be used as grounds to refuse consent 
Division 4 – Self contained dwellings 
Clause 50 – Standards that cannot be used to refuse development consent for self 
contained dwellings 
(a) Building Height: if all proposed buildings are 8 metres or less in height. 
This clause stipulates that Council cannot refuse a residential care facility on the grounds of 
height, if the building height is less than 8m. 
The proposed modifications do not result in any change to the approved building height.  
Although the proposal is a multi level development that exceeds 8m, the development meets 
the three (3) storey height limit applicable to the site. 
(b) Density and Scale: if the density and scale of the buildings when expressed as a floor 

space ratio is 0.5:1 or less. 
The applicant has noted that the proposed modifications have slightly increased the Floor 
Space Ratio to 0.80:1, which is allowable under the FSR provisions of DCP Section A1 for 
multi dwelling development.  It is also noted that the maximum FSR under Section A1 is 
1.2:1 for residential flat buildings. 
(c) Landscaped area: if a minimum of 30% of the area of the site is landscaped. 
The area of the site is 3.5188ha, which equates to the need for 10,556m2 of landscaped 
area.  The proposed modifications slightly reduce the landscaping, with an area of 10,716m2 
(30.45% of the site), which exceeds the requirement and is considered satisfactory.   
(d) Deep soil zones: 15% of the site area, with two-thirds of the area to be located at the 

rear of the site, each having a minimum dimension of 3m. 
15% of the site equates to 5,278m2 in area required for deep soil zones.  The reduced 
basement excavation increases the deep soil zone area of the site from 5,600m2 (16%) to 
7189m2 (20.4%).  Therefore, the proposal is considered to exceed the minimum deep soil 
zone requirements.   
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(e) Solar access: living rooms and private open spaces for a minimum of 70% of the 
dwellings receive a minimum of 3 hours direct sunlight between 9am and 3pm in mid 
winter. 

In order to meet the 70% solar access requirement, 158 of the 225 units have to comply with 
the solar access provisions for living rooms and private open space areas.  The applicant 
has noted that 127 units (56.4%) fully comply with this clause.  An additional 31 units comply 
for 2 hours and 45 minutes.  The outstanding 15 minutes of direct sunlight occur at 
lunchtime where the sun will be controlled by eaves and balconies) east facing units of B01 
and B02).  This results in 158 units (70%) complying with the objective of Clause 50(e).   
The original design incorporated a clerestory component in the roof design to enable 
compliance with the solar access requirements.  It is unclear as to whether the clerestory is 
proposed to remain in the modified design.  The original condition of consent requiring the 
clerestory component to be incorporated into the development at the Construction 
Certificate stage has been kept; enabling the applicant to incorporate that into the design if 
desired. 
(h) Parking: if at least the following is provided: 

(i) 0.5 car spaces for each bedroom where the development application is made by 
a person other than a social housing provider. 

The proposed modifications incorporate 450 beds, which requires 225 car spaces under this 
provision of the SEPP.  After various discussions relating to car parking (detailed later in this 
report) a car parking arrangement has been proposed incorporating 257 spaces.  As such, 
the proposal is considered to comply with this clause. 
Therefore, having considered all of the abovementioned criteria, the proposed modifications 
are considered to meet the aims and requirements of the SEPP (Housing for Seniors or 
People with a Disability) 2004, subject to applicable conditions of consent. 
Tweed Development Control Plan 
A2-Site Access and Parking Code 
Council’s DCP refers to the Seniors SEPP carparking requirements for housing for older 
people or people with a disability.  As noted above, the SEPP requires 0.5 spaces for every 
bed within the development.  The proposed modifications increase the total bed numbers 
from 429 to 450, which results in a minimum of 225 spaces for parking purposes.   
Prior to the lodgement of this S96 application, the applicant met with Council staff to discuss 
the merits of the proposed modifications in terms of car parking.  In order to reduce 
construction costs, the applicant advised that the basement was to be reduced.  The overall 
residential parking was to remain relatively consistent with the original approval, but the 
basement visitor spaces were removed from the design.  The applicant proposed additional 
visitor spaces on ground level. 
The concept of ground level visitor spaces was encouraged, but not at the expense of visual 
amenity concerns for the main entry to the development.  That is, wall to wall hardstand 
would not be supported.  The applicant modified the ground level car parking design to 
incorporate landscaping bays for amenity purposes, whilst maintaining 22 visitor spaces 
(see Figure 2 below).  It should also be noted that 14 of the 22 spaces are located on the 
road reserve leading into the subject site.  The use of the public road reserve was assessed 
and supported in the original assessment. 
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The applicant has provided an amended Traffic and Parking Impact Assessment, which 
notes that inclusive of the 257 spaces, the proposal incorporates 2 parking spaces for a 
community bus and an ambulance and 2 car spaces for carwash bays.  50% of the 
residential spaces have been designed with a width of 3.2m or greater and two 3.8m wide 
disabled spaces have been provided on the ground level for disabled visitors. 
Council’s Development Engineer has provided the following comments: 

‘The existing consent approved the provision of 256 parking spaces in total. The 
amended submission proposes 257 parking spaces in total (note that both totals 
include 2 x car wash bays, a bus bay and an ambulance bay). 
Although 25 more units (but only 21 more beds) are proposed, the applicant has 
provided supporting evidence and investigations to justify this small increase in parking 
space numbers.  
The submitted proposal is the end result of prior discussions and negotiations, which 
have been supported by Council’s Traffic Engineer.   

This submission alters the previously approved access and parking provisions as 
follows: extra visitor parking in the road reserve beside the main driveway; reduced 
and reconfigured basement parking with improved circulation; resident parking 
increased from 200 to 225; visitor parking reduced from 40 to 22; staff parking reduced 
from 12 to 6; total parking bays @ 3.8m wide reduced from 19 to 17; total parking bays 
@ 3.2m wide increased from 85 to 99; total parking bays @ 2.6m wide reduced from 
136 to 131’ 

Upon consideration of the revised parking layout and justification for the variation to SEPP 
requirements, Council’s Traffic Engineer and Development Engineer have no objections to 
the development, subject to conditions. 
The applicant has requested that Condition 9 be modified (shown in bold) to reflect the 
amended car parking provisions, suggesting the following wording: 
9. The developer shall provide a total of 257 parking spaces including parking for the 

disabled in accordance with Tweed Shire Council Development Control Plan Part A2 - 
Site Access and Parking Code. This includes the provision of 10 on-street parking 
spaces. 
Full design detail of the proposed parking and manoeuvring areas (including integrated 
landscaping) shall be submitted to and approved by the Principal Certifying Authority 
prior to the issue of a construction certificate.  Landscaping within the parking and 
manoeuvring areas shall be in accordance with any Council approved landscaping 
plan. 

Council’s Development Engineer has no objection to Condition 9 being modified to nominate 
257 parking spaces, but wants the reference to on-street parking spaces to remain.  It 
should be noted that the on-street parking spaces has increased from 10 spaces to 14, 
which is considered to be acceptable.  The following modification to Condition 9 
(modifications shown in bold) is recommended: 
9. The developer shall provide a total of 257 parking spaces including parking for the 

disabled in accordance with Tweed Shire Council Development Control Plan Part A2 - 
Site Access and Parking Code. This includes the provision of 14 on-street parking 
spaces. 
Full design detail of the proposed parking and manoeuvring areas (including integrated 
landscaping) shall be submitted to and approved by the Principal Certifying Authority 
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prior to the issue of a construction certificate.  Landscaping within the parking and 
manoeuvring areas shall be in accordance with any Council approved landscaping 
plan. 

Although not identified by the applicant, Council’s Development Engineer has recommended 
a modification to Condition 21(d) (as shown in bold) as a result of the revised car parking 
design: 
21. Application shall be made to Tweed Shire Council under Section 138 of the Roads Act 

1993 for works pursuant to this consent located within the road reserve.  Application 
shall include engineering plans and specifications for the following required works: - 
(a) Vehicular access to Pearl Street 
(b) Construction of vehicular access to Kingscliff Street, within the existing (un-

named) road reserve. 
(c) The above-mentioned access to Kingscliff Street is to have a minor realignment 

to ensure the driveway is perpendicular to the kerb line. 
(d) The construction of 14 on-street parking spaces within the existing road reserve. 
(e) Construction of a 1.2m wide concrete footpath within the existing road reserve, to 

link with the existing path in Kingscliff Street. 
(f) Provision of suitable identifying marks or signage to delineate the actual end of 

the public road area. 
The above mentioned engineering plan submission must include copies of compliance 
certificates relied upon and details relevant to but not limited to the following: - 

• Road works/furnishings 

• Stormwater drainage 

• Water and sewerage works 

• Sediment and erosion control plans 

• Location of all services/conduits 

• Traffic control plan 
The applicant has also requested the deletion of Condition 58, as they believe it duplicates 
Condition 9.  Condition 9 requires detail design of the proposed car parking prior to the issue 
of a Construction Certificate, where as Condition 58 applies to the “During Construction” 
component of the development and it also references signage requirements.  Council’s 
Development Engineer does not support the deletion of Condition 58, but recommends the 
following modification (shown in bold): 
58. The provision of 257 car parking spaces including parking for the disabled where 

applicable.  The layout and construction standards to be in accordance with Tweed 
Shire Council Development Control Plan, Part A2 - Site Access and Parking Code. 
All visitor and staff spaces within the subject site are to be marked and 
maintained as such. 

Likely Impacts 
Revised Plans & Staging 



Council Meeting held Tuesday 16 November 2010 
 
 

 
Page 90 

The applicant has requested a modification to Condition 1 to reflect the revised plans of the 
development.  There are no objections to this request and Condition 1 has been revised 
accordingly.  
The proposed modifications maintain four (4) stages for the development.  The applicant 
has requested a modification to Condition 7 (as shown in bold).  There are no objections to 
this proposed modification: 
7. Staging of the development (Stages 1-4) shall be in accordance with the approved 

Construction Sequencing Plan Reference No. A-DA-18-01 Rev B, 21/05/10. 
The change to the yield and unit type in each stage triggers a modification to the 
development contributions.  The applicant has requested a modification to Conditions 10 
and 12 to reflect the changes.  An assessment of the revised staging has been undertaken 
and the development contributions conditions have been replaced with the updated figures. 
Acid Sulfate Soils 
The original application was supported by an Acid Sulfate Soils Investigation Report (Border 
Tech, 7 November 2008), which addressed potential impacts arising from the disturbance of 
acid sulfate soils.  The applicant has noted that the revised proposal decreases the 
basement car park excavation by approximately 500m2 and it follows that that there will be 
no additional impact resulting from the modified proposal. 
Council’s Environmental Health Unit has assessed the proposed modification with regard to 
acid sulfate soils, noting the following: 

‘The modified submission indicates that the basement excavation is decreased by 
about 500m2 and the depth of excavation remains unchanged.  This issue is 
adequately dealt with by existing condition 116.  No further action required’. 

Dewatering 
The applicant has submitted an addendum to the Dewatering Management Plan for the 
proposed development.  In addition to the decreased area of basement carpark excavation, 
the addendum notes that the perimeter of the excavation also decreases from approximately 
700m to approximately 570m, which results in a reduced discharge.   

Council’s Environment & Health Unit has assessed the addendum to the approved 
management plan with no objection, noting that…‘the dewatering requirements to facilitate 
the development remain largely unchanged.  The existing conditions are deemed adequate’.   
In addition, Council’s Specialist Planner / Ecologist assessed the proposal in this regard, 
providing the following comment: 

‘Although the proposal involves an intensification of use of the site by adding an 
additional 25 units and some additional carparking, the development footprint has not 
increased in the main area of interest for frog habitat.  The proposal will result in a 
reduction (of some 500m2) in the excavated area required for basement carparking. 
The perimeter of the excavation will also decrease under the revised proposal, from 
approximately 700m to approximately 570m.  Coupled with the reduced excavation 
requirements is a reduction in the dewatering needed to complete excavations, hence 
reduced discharge and drawdown will result, meaning the zone of influence will not 
extend outside the site southern boundaries (where any impact on wetlands might be 
problematic)’. 

The proposal was also forwarded to the NSW Office of Water within the Department of 
Environment, Climate Change and Water (DECCW) for consideration.  The Office of Water’s 
comments have been noted later in this report. 
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Contamination 
The applicant has submitted an addendum to the Preliminary Contaminated Land 
Assessment for the proposed development.  The addendum notes that although the 
basement excavation will decrease, recommendations 6 and 7 in section 12 of the HMC 
report remain generally unchanged. 

Council’s Environment & Health Unit has assessed the addendum to the approved 
management plan with no objection, noting that…‘with respect to site disturbances and 
filling of the site, the development remains largely unchanged.  The existing assessment 
and conditions of consent are deemed satisfactory’.   
Noise 
The applicant provided a modified Environmental Noise Impact Assessment (incorporating 
consideration with regards to: construction noise; vehicle noise; and operational noise 
impacts for both on and off site).  In summary, the revised report concludes that the 
amended design does not alter acoustic impacts significantly. 
The applicant has requested that Condition 130 be modified (shown in bold) to reflect the 
amended report, suggesting the following wording: 
130. Construction and operation of the development shall comply with the Environmental 

Noise Impact Report prepared by CRG Pty Ltd, dated 10 May 2010, including 
Section 6, to the satisfaction of the General Manager or his delegate.  
Prior to the issue of an occupation certificate for any stage of the development a report 
shall be provided to Council from a suitably qualified person which confirms that the 
recommendations made in that report have been satisfactorily complied with. 

Council’s Environment & Health Unit has provided the following comments: 
‘The document has been reviewed and found to be satisfactory (minor amendments 
provided).  The various existing conditions of consent related to noise limitations are 
noted.  
No objection is raised to the proposed amendment to the existing condition 130 (refer 
pg14 of the submission) which is basically an upgrade of the reference to the most 
current Noise Impact Report’.   

Stormwater Management 
The applicant has submitted a revised Stormwater Management Plan addressing the 
potential impacts of the modified proposal.  Council’s Development Engineer has provided 
the following comment with regard to the proposed modifications: 

‘No significant change to the previous stormwater management concept – all 
stormwater will drain to the southern corner to discharge to an upgraded stormwater 
system that the developer will contribute to. No attenuation or retention of stormwater 
from the site will be required.  
No new details provided, but a revised Stormwater Management Plan by Hyder (dated 
12 march 2010), reiterates the above information. 
Upon re-checking the existing consent conditions though, it is desirable to ‘enhance’ 
an existing condition regarding the relocation and upgrading of the existing Council 
stormwater lines that currently traverse and encumber the site. The provision of an 
overland flowpath is considered essential for any Council stormwater infrastructure 
coming off the public road system, as a fail-safe trunk drainage design requirement. 
This may well be a design requirement, but it should be reinforced via consent 
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conditions, to avoid any subsequent ‘alternative’ argument regarding Q100 pipes or 
factors of safety’. 

The abovementioned enhancement of a condition refers to Condition 41, which is to be 
modified (shown in bold) as follows: 
41. The relocation of public stormwater infrastructure through the site requires separate 

TSC approval of a Section 68 Local Government Act Stormwater Application, prior to 
the issue of a Construction Certificate. For the design of public stormwater systems, a 
safety factor of 2 shall be applied to design rainfall intensities, with a 500mm freeboard 
to be provided before overtopping can occur. Provision of this factor of safety and 
freeboard shall be clearly detailed in the s68 Stormwater Application. 
Any Council stormwater infrastructure traversing the site should make provision 
for a relief overland flowpath through the site, as a fail-safe alternative measure. 

In terms of stormwater, Council’s Environmental Health Unit has also noted the following: 
‘Having regard for the sediment fencing and temporary bunding plans provided under 
Appendix N to Annexure 7, it is proposed to apply the following condition: 
Where any treatment/processing area or bunding is required to be placed in 
association with site dewatering or acid sulfate treatment, the location and construction 
of that area shall be approved on site by Council’s Environmental Health Officer prior 
to the commencement of any treatment or discharge activities’. 

The recommended additional condition has been applied as new DUR Condition 116.2. 
Sewer 
The applicant provided a revised Services Report, which addresses the potential impacts of 
the modified proposal in terms of sewer, water supply and access.  Based on this 
documentation, Council’s Water & Sewer Engineer provided the following comment: 

‘I advise that the changes do not appear to make any significant difference to the water 
and sewer aspects of the development, other than resulting in an increase in s64 
charges due to the increase in number of units. 
The sewer relocation appears to still be possible and provide the 4m easement that we 
require. 
The details of the relocation proposed are not necessarily the final design as there is 
some potential to shorten the relocation and hence improve the grade. 
Condition 127 relates to receiving a “satisfactory inspection report”. Water Unit would 
prefer this to be “Certificate of Practical Completion” as this is issued by the manager 
and will require submission of works as executed drawings and details and a post 
construction video. In the past we have had difficulty obtaining these once the 
development is completed and we have had to chase it up or go and get the details our 
selves’. 

Condition 127 has been suitably modified, as noted below (changes shown in bold).  S64 
Water and Sewer development contributions (Condition 12) have also been amended to 
reflect the proposed increased to unit numbers. 
127. Prior to the issue of an occupation certificate, the applicant shall produce a copy of the 

“Certificate of Practical Completion” issued by Council for all works covered by the 
Sec.68 approval for sewer relocation works. 
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Waste Collection 
The applicant has provided an amended Waste Management Plan (WMP) for the proposal, 
(which includes the additional 25 units).  The WMP incorporates works involved with the 
demolition of existing structures, construction and operation of the proposed development.  
Also provided were details of the location, size and collection of the waste bins.   
The applicant has requested that Condition 115 be modified (shown in bold) to reflect the 
amended report, suggesting the following wording: 
115. All works associated with the demolition, construction and use of the proposed 

development are to be in accordance with the Waste Management Plan prepared by 
HMC Pty Ltd, dated May 2010 and HMC’s detailed plan of the Waste Storage Area 
(submitted on 22 June 2009), unless approved otherwise by Council’s General 
Manager or his delegate. 

Council Waste Management Unit has provided the following comments: 
‘I have looked at the Waste Management Plan for the abovementioned development 
application and consider it to be satisfactory.  
Waste generated from the additional rooms proposed under the proposed DA can be 
satisfactorily managed through increased servicing of the existing waste/recycling bins.  
It is noted that the property is rated commercial and does not have to use Council as 
the waste service contractor (residential properties required to use Council).  
Should the development be approved, I recommend that the following conditions be 
included:  
� Waste management shall be carried out in accordance with the approved Waste 

Management Plan prepared by HMC Pty Ltd, dated May 2010, reference number 
2010.029.  

[Reason: To ensure suitable management of waste]  

� Servicing and storage of the waste/recycling bins shall be carried out so as not to 
cause a nuisance to occupants of adjoining properties and/or residents of the 
aged care facility.  

[Reason: To ensure noise and odour issues are not created by servicing or storage of waste]’. 

The first condition recommended by the Water Management Unit is adequately addressed 
by the applicant’s proposed modification of Condition 115.  The second condition results in a 
new USE Condition 156 being applied. 
Bushfire 
The applicant has provided an addendum to the Bushfire Threat Assessment Report for the 
proposed development.  The addendum notes that the proposed building envelope is not 
closer to the hazard than the proposal that was subject to the original bushfire threat 
assessment report and concludes that no changes are required to the recommendations of 
the original bushfire threat assessment report. 

The proposal was also forwarded to the NSW Rural Fire Service (RFS) for consideration.  
The RFS comments have been noted later in this report. 
BASIX Certification 
The applicant provided an amended BASIX Certification and has requested that Condition 
73 be modified (shown in bold) to reflect the amended certificate as follows: 
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73. The development is to be carried out in accordance with the BASIX certificate dated 
21 April 2010 and the Schedule of Commitments approved in relation to this 
modified development consent. 

The proposed modification of Condition 73 is supported. 
Flora and Fauna 
The applicant has provided an addendum to the original Ecological Assessment, which 
concludes that with adherence to the construction phase mitigation measures and the 
collection of stormwater by the upgraded Council Stormwater System, it is considered that 
there will be no adverse impacts, of the proposed development, on any ecological value 
outlined in the original report, including the threatened Wallum Froglet on the neighbouring 
property. 
Council’s Specialist Planner / Ecologist has made the following comments in this regard: 

‘The main concern remaining from initial consideration of the proposed amendment 
was that resulting from an engineering condition applied to the original consent which 
required all stormwater to be directed to a legal point of discharge in the southwest 
corner (known as Blue Jay Crescent inlet), raising uncertainty over what impact the 
changed water regime may have on the threatened frog populations to the south.  This 
aspect has been satisfactorily explained within a recently submitted Council application 
for the stormwater drainage augmentation submitted by Council’s Design Unit.   
In light of this information, no ecological issues remain and the amendment can be 
supported.  I have also copied my previous conditions applied to the original 
application.  No amendment to these conditions has been requested and no change is 
considered necessary as addendums to the named reports have not resulted in any 
substantial change to their original recommendations such that would require 
reference to them within the conditions’. 

Site Suitability 
As noted above, the subject site is located within a well established residential area of 
Kingscliff.  The proposed modifications are generally compliant with all relevant policies 
applicable to such a development.  This includes the SEPP (Housing for Seniors and People 
with a Disability) 2004, the Tweed LEP 2000 and Development Control Plan.  As such, the 
proposed development is considered suitable for the subject site, subject to conditions of 
consent. 
CONSIDERATIONS UNDER SECTION 96 OF THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT 1979: 
Section 96 (1A) of the Act states that in order to grant consent, the consent authority must 
consider the following: 

“(a) it is satisfied that the proposed modification is of minimal environmental impact, 
and 

(b) it is satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which the consent 
was originally granted and before that consent as originally granted was modified 
(if at all), and 

(c) it has notified the application in accordance with: 
(i) the regulations, if the regulations so require and 
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(d) it has considered any submissions made concerning the proposed modification 
within any period prescribed by the regulations.” 

Likely Environmental Impact 
An extensive assessment has been undertaken with regard to the proposed modifications to 
the approved aged care development, as noted in the 79C assessment above.   
In conclusion, the proposed amendments are not considered to result in any significant 
environmental impact, subject to appropriate conditions of consent. 
Substantially the Same Development 
The applicant has referenced Land and Environment Court decisions with regard to the 
threshold requirement that the development to which the consent as modified relates is 
substantially the same development for which consent was originally granted. 
The following key principles have been applied: 

• The comparison is undertaken at a general level rather than between detail; 

• The question is whether the development as a whole is essentially or materially 
the same development; 

• If the impacts of the modifications are minor, the modified development is more 
likely to be essentially or materially the same development; and 

• It is relevant to consider the magnitude of any physical changes to the 
development and any changes to the use of the land. 

The applicant provided the following comparative analysis between the currently approved 
development and the proposed modified development: 

TABLE 1 – COMPARATIVE ANALYSIS 
ELEMENT DEVELOPMENT 

CONSENT NO. 08/1225 
PROPOSED 

MODIFICATIONS 
Units 200 225 

Bedrooms 429 450 

Configuration 3 storey over basement 3 storey over basement 

Basement Footprint See Annexure 2 See Annexure 4 the 
basement footprint is 
reduced 

Building Footprint See Annexure 2 See Annexure 4 the 
building footprint involves 
minor changes only 

Car Parking 456 457 

Staging 4 Stages 4 Stages 

Use Aged Persons Aged Persons 

Entry/Exit No Change No Change 

Building Height No Change No Change 

Side Setbacks West – See Annexure 2 West – See Annexure 4 – 
minor changes only 
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TABLE 1 – COMPARATIVE ANALYSIS 
ELEMENT DEVELOPMENT 

CONSENT NO. 08/1225 
PROPOSED 

MODIFICATIONS 
East – See Annexure 2 East – See Annexure 4 – 

minor changes only 

South – See Annexure 2 South – See Annexure 4 – 
minor changes only 

North – See Annexure 2 North – See Annexure 4 – 
minor changes only 

 
In summary, the applicant submits that the threshold question is satisfied on the basis that : 

• ‘The development as a whole, being for an aged care facility, will remain 
unchanged. 

• The proposed modifications will not alter the statutory or policy compliance of the 
proposal, create any other material difference and do not give rise to any 
significant environmental impacts. 

• The siting, bulk and scale of the buildings essentially remain the same. 

• The impacts of the modifications are minor. 

• The increase in the number of units by 25 (12.5%) and the number of bedrooms 
by 21 (4.9%) does not amount to a radical transformation and the modified 
development will have essentially and materially the same essence.  That is to 
say, the building bulk, scale and footprint will be essentially the sae as will be the 
use and access arrangements’. 

The submission put forward by the applicant with regard to the proposed modifications being 
substantially the same development as that originally approved is concurred with.  The 
proposed modifications are considered to satisfy the key principles for determining the 
threshold requirements in this regard. 
Consideration of Submissions 
The application was placed an exhibition for 14 days. During this time, one (1) written 
submission was received from the Kingscliff Ratepayers & Progress Association, in support 
of the proposal. 
NSW Office of Water 
The proposed modifications required referral to DWE (now known as the NSW Office of 
Water, within the Department of Environment, Climate Change and Water (DECCW)) with 
regard to dewatering licensing.  The following is an extract from the Office of Water’s 
correspondence: 

‘Please be advised that the Department has reviewed the documentation provided and 
has determined that the proposal would still fall into the category of “low risk” due to 
the limited time frame (one month) and volume of dewatering (7.8 megalitres) involved. 
Consistent with advice provided by way of letter dated 19.01.09, please include the 
schedule of conditions in any development consent granted.  Note, these conditions 
are not General Terms of Approval as the Department does not require licensing of the 
dewatering as proposed. 
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It is again requested that the applicant’s attention should also be drawn to the fact that 
the act of dewatering has the potential to lower the water table beneath adjacent 
properties which, under some circumstances, may result in subsidence of material 
causing adverse impacts on the above ground structures.  It is the applicant’s 
responsibility to ensure that all appropriate action is taken to avoid this occurring’. 

Essentially, the only modification to the Schedule of Conditions applied to the original 
approval was the reference to HMC’s Addendum report.  However to avoid any confusion, 
all of the Department’s original conditions have been replaced with the updated set of 
conditions. 
NSW Rural Fire Services 
The proposed modifications required referral to the NSW Rural Fire Services with regard to 
bushfire provisions for this type of development.  The RFS has issued a revised bush fire 
safety authority under section 100B of the Rural Fires Act 1997, subject to conditions of 
consent relating to: asset protection zones; water & utilities; access; evacuation & 
emergency management; design & construction; and landscaping.  The revised authority 
essentially makes reference to additional Appendices of Planning for Bushfire Protection 
2006.  The design and construction conditions have also been revised. 
For simplicity, the original RFS conditions have been replaced with the revised conditions as 
noted in the recommended conditions of consent. 
Public interest 
The provision of a retirement village within the local community is an important need, which 
upon completion will contain 225 self contained units.  The proposed development is 
considered to be of a high standard and would cater for a need within the community. 
The subject land has been identified for medium density residential purposes under the 
Tweed Local Environmental Plan 2000.  The proposed development is a permissible use 
within the zone and has been designed in accordance with the State Environmental 
Planning Policy (Housing for Seniors or People with a Disability) 2004. 
In summary, the proposal is not considered to be in conflict with the general public interest. 
OPTIONS: 
 
1. Approve the proposed modifications, subject to the recommended conditions of 

consent. 
 
2. Refuse the proposed modifications. 
 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Should the applicant be unsatisfied with Council’s determination an appeal may be lodged 
with the NSW Land & Environment Court. 
 
POLICY IMPLICATIONS: 
 
The proposed development has been entirely assessed on its merits and for that reason the 
development does not generate a policy implication for Council. 
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CONCLUSION: 
 
The proposed modifications comply with the requirements of SEPP (Housing for Seniors or 
People with a Disability) 2004 and meets Council's requirements.  
The proposed development is considered to be suitable for the site and has been designed 
with regard to the need for the future residents within the development as well as the 
surrounding environment.  The recommended conditions of consent will enable 
management of the site during the construction phase and through to the operation of the 
facility. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

To view any "non confidential" attachments listed below, access the meetings link on Council's website 
www.tweed.nsw.gov.au or visit Council's offices at Tweed Heads or Murwillumbah (from Friday the week 
before the meeting) or Council's libraries (from Monday the week of the meeting). 
 
Nil. 
 

 
 
 

http://www.tweed.nsw.gov.au/
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9 [PR-CM] Notice of Appeal of a Joint Regional Planning Panel (JRPP) 
Development Application DA09/0727 for Additions to Existing Manufactured 
Home Estate (Noble Lakeside Park) including 45 New Manufactured Home 
Sites, Construction of a Community Hall and F  

 
ORIGIN: 

Development Assessment 
 
 
FILE NO: DA09/0727 Pt3 
 
SUMMARY OF REPORT: 

At its meeting on 20 August 2010, the Joint Regional Planning Panel refused Development 
Application DA09/0727 including 45 new manufactured home sites construction of a 
community hall and facilities and extension of internal roads (JRPP) at Lot 193 DP 1014329, 
No. 34 Monarch Drive, Kingscliff. 
 
Council has been served notice of a Class 1 Appeal against the Joint Regional Planning 
Panels determination in the NSW Land and Environment Court.  A telephone direction’s 
hearing has been set down for 22 November 2010. 
 
The Legal Services Branch of the Department of Planning have provided the following 
advice: 
 

“In the Department’s view, the usual course for appeals against Panel determinations 
is that the Council has responsibility for these appeals (including financial 
responsibility).  However, we note that this appeal has been brought in the 
circumstances where the Council officer’s recommendation was wholly not adopted by 
the Panel.  (The Council recommendation for approval of the proposal subject to 
deferred commencement and other conditions, and the Panel refused the proposal 
subject to the reasons for refusal as detailed in minutes of the Panel’s 20 August 2010 
meeting). 
 
In these limited circumstances, the Department’s position is that the Panel ought to 
appear in the proceedings under s64 of the LEC Act to defend its determination.  The 
Council will still be a necessary party to the proceedings to provide assistance to the 
Court in relation to such matters as conditions, etc.  To the extent that the Council is 
required to participate in the proceedings, it will be entirely responsible for its own legal 
costs of the appeal.” 

 
From the above advice and further contact by email, it appears that the Department will co-
ordinate legal defence on behalf of the JRPP, and Council is expected to have a lesser role, 
primarily to provide directions on any proposed conditions of development consent.  The full 
extent of Council’s role in this matter has yet to be clarified.  It is expected that these details 
will be clarified at the upcoming telephone directions hearing. 
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The purpose of this report is to establish Council’s position on defending the Appeal to 
enable engagement of solicitors and consultants where needed. 
 
RECOMMENDATION: 

That Council in respect of the Joint Regional Planning Panel’s decision to refuse 
Development Application DA09/0727 including 45 new manufactured home sites 
construction of a community hall and facilities and extension of internal roads 
(JRPP application) at Lot 193 DP 1014329, No. 34 Monarch Drive, Kingscliff: 
 
1. Engages its solicitors to provide assistance to the Court only in a limited 

capacity in relation to such matters as conditions of consent; and 
 
2. Pursues the Department of Planning for associated legal costs incurred by 

Council. 
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REPORT: 

 
Council received a development application for an extension to an existing manufactured 
homes estate on Lot 193 DP1014329 at 39 Monarch Drive, Kingscliff. 
 
The extension allowed for 45 new manufactured homes on the northern side of the existing 
on-site lake.  The proposal included construction of a new community facilities building as 
well as an internal road and additional car parking.   
 
The main issues raised during the assessment of the application include the following: 
 

• Legal uncertainties in terms of existing use rights, canal estate development and 
applicable provisions;  

• Flooding and drainage impacts; 
• Geotechnical and landforming issues, particularly with proposed fill;  
• Ecological issues and impact on potential on-site Endangered Ecological 

Communities (EEC);  
• Impacts on amenity due to loss of open space, and  
• Issues associated with land use conflict and noise.   

 
The development application was notified and advertised for a period of 30 days from 25 
November 2009 to 29 December 2009.  The advertising period was extended until 14 
January 2010.  A total of approximately 50 submissions were received.  This includes two 
petitions, one with approximately 92 signatures and another with approximately 84 
signatures.   
 
Council officers assessed the proposal and considered that the applicant satisfactorily 
addressed most of the matters of concern, except for insufficient information in relation to 
drainage and on-site EEC.  In this regard, deferred commencement conditions were 
recommended to ensure that off-site compensatory habitat is nominated and Council 
drainage works are undertaken prior to commencement of the consent.  
 
The Joint Regional Planning Panel (JRPP) was the consent authority for the proposal due to 
value of works.  Despite the Council officer recommendation for deferred commencement, 
the JRPP resolved to refuse the application based on the following grounds.   
 

1. In accordance with Section 79(c) (1)(b) of the Environmental Planning and 
Assessment Act 1979 the proposed development is considered to have a 
detrimental impact on the natural and built environment and detrimental social 
and economic impacts in the locality as the development will result in: 

 
• Loss of visual amenity for existing residents in the development because of 

loss of vegetation and change of view to urban environment; 
• Loss of amenity for existing residents due to loss of access to the nature 

walk; 
• Loss of amenity for existing residents due to increased noise from the 

proposed residences affecting the open space on the southern side of the 
lake; 



Council Meeting held Tuesday 16 November 2010 
 
 

 
Page 102 

• Loss of visual amenity to adjoining properties due to the impact of the 
proposed fill, retaining walls and noise attenuation fencing; 

• The proposed community building will have a setback of only 20m to Tweed 
Coast Road and is therefore out of keeping with adjoining properties and 
other developments; 

• The impact of retaining walls. Council’s design specifications specify that 
the maximum height of retaining walls & batters is 2.4m. The application is 
not in accordance with Council’s specifications due to the excessive fill and 
height of retaining walls; 

• There is insufficient information to demonstrate that the development will not 
have a negative impact on flooding affecting neighbouring properties; and 

• The noise level impact assessment indicates noise from the adjacent 
trotting track will exceed background noise levels by 10dBa. 

 
2. Pursuant to Section 79C(1)(C) of the Environmental Planning and Assessment 

Act 1979 the site is not considered suitable for the proposed development for the 
following reasons: 
 
• The proposed development will have a negative impact on the natural 

environment as the site is of ecological significance as part of a regional 
wildlife corridor and in providing habitat for wading birds and other wetland 
species, a number of which are listed as threatened on the Schedules of the 
Threatened Species Conservation Act 1995 and all existing vegetation is 
proposed to be removed. 

• A geotechnical report addressing the potential impacts of the development 
has not been provided. It is uncertain if the site is suitable for the 
development. 

• The design of the internal road as a combined road and walkway will 
adversely affect the safety and amenity of all residents. 

• The development requires excessive fill and alteration to the natural landform 
and the proposed cantilevered buildings overshadowing the lake which 
demonstrates that the proposal is an overdevelopment of the site. 

 
Council has been served notice of a Class 1 Appeal against the Joint Regional Planning 
Panels determination in the NSW Land and Environment Court.  A telephone direction’s 
hearing has been set down for 22 November 2010. 
 
The Legal Services Branch of the Department of Planning have provided the following 
advice: 
 

“In the Department’s view, the usual course for appeals against Panel determinations 
is that the Council has responsibility for these appeals (including financial 
responsibility).  However, we note that this appeal has been brought in the 
circumstances where the Council officer’s recommendation was wholly not adopted by 
the Panel.  (The Council recommendation for approval of the proposal subject to 
deferred commencement and other conditions, and the Panel refused the proposal 
subject to the reasons for refusal as detailed in minutes of the Panel’s 20 August 2010 
meeting). 
 
In these limited circumstances, the Department’s position is that the Panel ought to 
appear in the proceedings under s64 of the LEC Act to defend its determination.  The 
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Council will still be a necessary party to the proceedings to provide assistance to the 
Court in relation to such matters as conditions, etc.  To the extent that the Council is 
required to participate in the proceedings, it will be entirely responsible for its own legal 
costs of the appeal.” 

 
From the above advice and further contact by email, it appears that the Department will co-
ordinate legal defence on behalf of the JRPP, and Council is expected to have a lesser role, 
primarily to provide directions on any proposed conditions of development consent.  The full 
extent of Council’s role in this matter has yet to be clarified.  It is expected that these details 
will be clarified at the upcoming telephone directions hearing. 
 
The purpose of this report is to establish Council’s position on defending the Appeal to 
enable engagement of solicitors and consultants where needed. 
 
OPTIONS: 
 
1. Defend the Appeal, through the engagement of consultants to be expert witnesses on 

behalf of Council. 
 
2. Engages solicitors to assist the Court only with the preparation of conditions of 

development consent. 
 
3. Refuse to take part in the Land and Environment Court proceedings. 
 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Council will be required to engage legal representation regarding the Appeal.  
 
As Council staff recommended approval for the application it will also be necessary to 
engage consultants to be expert witnesses on behalf of Council if it is resolved to defend the 
Appeal.  
 
Costs will be incurred as a result of the Appeal.  
 
POLICY IMPLICATIONS: 
 
Nil. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

To view any "non confidential" attachments listed below, access the meetings link on Council's website 
www.tweed.nsw.gov.au or visit Council's offices at Tweed Heads or Murwillumbah (from Friday the week 
before the meeting) or Council's libraries (from Monday the week of the meeting). 
 
Nil. 
 

 
 
 

http://www.tweed.nsw.gov.au/
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10 [PR-CM] Development Control Policy  
 
ORIGIN: 

Development Assessment 
 
 
 
SUMMARY OF REPORT: 

The Development Control Policy adopted by Council on 13 November 2007 (see 
attachment) has become redundant and is recommended to be rescinded. The Policy is a 
collection of nine items related to development assessment and planning. It is likely that the 
policies originated up to six years ago and have now become redundant due to changes in 
legislation, procedure and standard practice. 
 
RECOMMENDATION: 

That the Policy Document Development Control Version 1.1 adopted by Council 
on 13 November 2007 be rescinded. 
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REPORT: 

BACKGROUND: 
 
The Development Control policy document sets out requirements for the following items: 
 

• Development Application – Late Provision of Information 
 
• Development Application Fees- Council Works 
 
• Directional Signage for New Residential Estates 
 
• Headworks Policy 
 
• Hydraulic Filling of Land 
 
• Road Development Contribution- Multiple Occupancy Development 
 
• Rezoning submissions- Administrative Procedure 
 
• Strategic Planning- Illegal Actions within Environmental Protection Zones 
 
• Application Determination Policy 

 
Reasons for redundancy 
 
Development Application- Late Provision of Information 
 
The staff deadline for finalisation of reports is 13 days prior to the Council meeting date. The 
agenda is finalised eight days prior to the Council meeting date. Given the rigorous 
assessment that applications undergo prior to finalisation for the agenda it is unlikely that 
further information will be required at that stage in the process. Withdrawing applications 
from the agenda on the basis that information has been tendered by the applicant is not 
appropriate or efficient. The Environmental Planning and Assessment Act Regulations sets 
out the following procedure for amending or varying a development application: 
 

(1) A development application may be amended or varied by the applicant (but only 
with the agreement of the consent authority) at any time before the application is 
determined. 

 
(2) If an amendment or variation results in a change to the proposed development, 

the application to amend or vary the development application must have annexed 
to it written particulars sufficient to indicate the nature of the changed 
development. 

 
(3) If the development application is for:  

 
(a) development for which concurrence is required, as referred to in section 

79B of the Act, or 
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(b) integrated development, 
 

the consent authority must immediately forward a copy of the amended or varied 
application to the concurrence authority or approval body. 

 
There may be circumstances where it is or is not appropriate to withdraw applications from 
the agenda. Having a Policy that says the application will be withdrawn from the agenda 
whenever the applicant tenders late information is not conducive to efficient decision 
making. 
 
The Environmental Planning and Assessment Act has mechanisms to deal with 
dissatisfaction of applicants regarding decisions from the consent authority such as section 
96 amendments, section 82A Reviews or appeals to the NSW Land and Environment Court.  
 
Development Application Fees -Council Works 
 
The policy does not cover Part 5 applications, construction certificates or other ancillary fees 
such as advertising. Whilst there should be some policy position it would be better suited to 
an internal Executive Direction and carried out as a standard operating procedure that was 
more easily reviewable and adapted to changing circumstances. 
 
Directional Signage for New Residential Estates 
 
Use of road reserves for commercial real estate purposes is not an appropriate use of public 
land. Driver safety is also at risk with additional signage in the road reserve. There is no 
justifiable reason for this policy. 
 
Headworks Policies 
 
Parts of this Policy will be retained in a separate Water and Sewerage Policy however the 
deferment of headworks charges is recommended to be rescinded given it is not clear when 
deferment should be applied, the additional administration costs incurred by Council, the 
charges have to be underwritten by a Bank Guarantee anyway and the difficulties of tracking 
and monitoring of fee payment at diffuse points in the process.  
 
Requiring payment at subdivision certificate release or construction certificate release is the 
most efficient and reliable process for collection of contributions. 
 
Hydraulic Filling of Land 
 
The details of this policy would be included in the application for filling and covered by 
conditions of consent. A stand alone policy for this rare activity is superfluous. 
 
Road Development Contribution- Multiple Occupancy Development 
 
It is not appropriate to for Council to defer contributions for five years nor is it appropriate to 
secure contributions via a mortgage over the property. The S.94 plan for roads contains 
requirements for deferred payments and this is the only place that permits lawful payments 
and conditions for contributions. 
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Rezoning submissions- Administrative Procedure 
 
Part 3 of the NSW Environmental Planning and Assessment Act 1979 as amended sets out 
the process for rezonings in NSW. The Planning Reforms Unit has developed a procedural 
framework in line with the recent Department of Planning requirements such as the gateway 
process. The policy is superfluous to the current procedures.    
 
Strategic Planning- Illegal Actions within Environmental Protection zones 
 
As above. 
 
Application Determination Policy 
 
The process for lodgement, assessment and determination of a development application is 
set out in the NSW Environmental Planning and assessment Act and Regulation. The Policy 
is superfluous to the statutory requirements. In addition changes to the Regulations are 
proposed that will render the Policy out of date. 
 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Nil. 
 
POLICY IMPLICATIONS: 
 
The Policy document has become redundant and the items have been superseded by 
legislation or improved internal administration and practices. Elements of the Policy that 
should be retained are contained in other more appropriate procedural documents. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

To view any "non confidential" attachments listed below, access the meetings link on Council's website 
www.tweed.nsw.gov.au or visit Council's offices at Tweed Heads or Murwillumbah (from Friday the week 
before the meeting) or Council's libraries (from Monday the week of the meeting). 
 
1. Development Control Policy Version 1.1 (ECM 23601811) 
 

 
 
 

http://www.tweed.nsw.gov.au/


Council Meeting Date:  Tuesday 16 November 2010 
 
 

 
Page 109 

 

11 [PR-CM] Visitor Carparking at Lot 1 DP 525502 No. 4 Second Avenue, 
Tweed Heads  

 
ORIGIN: 

Development Assessment 
 
 
FILE NO: PF4980/130 Pt2 
 
SUMMARY OF REPORT: 

Council considered a report on 17 August 2010 regarding visitor carparking at Lot 1 DP 
525502, No. 4 Second Avenue, Tweed Heads.  The visitor carparking location for the units 
has been altered and complaints were received from some of the occupants of the units 
requesting Council take action for non compliance with the approvals for the site.  
 
RECOMMENDATION: 

That Council seeks advice from its Solicitors regarding options for appropriate 
action for the car parking issue at Lot 1 DP 525502 No. 4 Second Avenue, Tweed 
Heads (SP35133). 
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REPORT: 

Council considered a report on 17 August 2010 regarding visitor carparking at Lot 1DP 
525502, No. 4 Second Avenue, Tweed Heads.  The visitor carparking location for the units 
has been altered and complaints were received from some of the occupants of the units 
requesting Council take action for non compliance with the approvals for the site.  
 
Council resolved as follows: 
 

“RESOLVED that Council endorses the following actions in respect of Strata Plan 
35133, Lot 1 DP 525502, No. 4 Second Avenue, Tweed Heads: 
 
1. The owners of Strata Plan 35133 be advised that a Section 96 amended 

application is required to be submitted to Council for consideration of an alternate 
visitor parking arrangement or the visitor space is to be returned to the approved 
location parallel to Unit 2A; and 

 
2. The owners of Strata Plan 35133 be advised if neither of the above options is 

undertaken within sixty days of notification Council will consider legal action 
against the body corporate for non-compliance with Development Consent 
88/212 and Building Permit 1024/88.” 

 
The following response has been received from the strata managers on behalf of the 
owners: 
 

“With reference to the above letter dated 20 August 2010, the Owners Corporation 
have resolved that we forward the following response: 
 
The Owners Corporation cannot come to an agreement with regards to the 
requirements stated in the letter. 
 

At the Extraordinary General Meeting held 10 September 2010 the following 
motion was lost: 
 
2. THAT by ordinary resolution the owners corporation instructs the secretary 

to notify Council that the configuration of the common area will be returned 
to that shown on the approved plan as soon as possible but in any case, not 
later than 22 October 2010 in accordance with the requirements of Council’s 
letter of 20 August 2010.” 

 
MOTION LOST Lots 1, 2 & 5 NO Lots 3 & 4 YES” 

 
The body corporate has not agreed to comply with Council’s request accordingly it is 
recommended that legal advice be sought regarding the options available for Council action. 
 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Costs will be incurred for legal advice. 
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POLICY IMPLICATIONS: 
 
Nil. 
 
CONCLUSION: 
 
Legal advice is required to provide options for further Council action. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

To view any "non confidential" attachments listed below, access the meetings link on Council's website 
www.tweed.nsw.gov.au or visit Council's offices at Tweed Heads or Murwillumbah (from Friday the week 
before the meeting) or Council's libraries (from Monday the week of the meeting). 
 
1. 17 August 2010 Council report and resolution (ECM 23643382) 
 

 
 
 

http://www.tweed.nsw.gov.au/
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12 [PR-CM] Vegetation Removal Complaints  
 
ORIGIN: 

Development Assessment 
 
 
 
SUMMARY OF REPORT: 

Council resolved on 21 September 2010 that: 
 

“Council brings forward a report to consider adopting a reward system, similar to the 
reward for graffiti reports, for community members that report tree clearing incidents, 
where such a report results in a fine or prosecution.” 

 
The issue with vegetation removal is not the lack of vigilance by the community in alerting 
Council to possible breaches but the complexity of the legislation that relates to Native 
Vegetation, the roles that Council and the Department of Environment, Climate Change and 
Water (DECCW) have in administering the applicable legislation and the resource intensive 
nature of investigative and regulatory action. 
 
RECOMMENDATION: 

That Council does not support the proposal to reward community members who 
advise Council of vegetation removal that results in a prosecution. 



Council Meeting held Tuesday 16 November 2010 
 
 

 
Page 114 

 
REPORT: 

Council does not administer the Native Vegetation Act or the Threatened Species 
Conservation Act. DECCW are the responsible authority for these two Acts. Council’s role 
rests with the environmental planning instruments that apply to the Tweed being firstly the 
Local Environmental Plan that contains controls for vegetation in environmental protection 
zones and provisions for tree preservation orders and secondly State Environmental 
Planning Policies No.14 Coastal Wetlands and No. 26 Littoral Rainforests. 
 
Another mechanism under the NSW Environmental Planning and Assessment Act that 
Council has jurisdiction over is existing and continuing use rights. These rights are statutory 
provisions that can influence the legality of vegetation removal.   
 
The exemptions (Routine Agricultural Management Activities) under the Native Vegetation 
Act are broad and seem to be interpreted widely by DECCW.  
 
In light of the above the following procedure for responding to unauthorised vegetation 
removal complaints is in operation: 
 
• Person receiving call will first check whether any approvals exist in Proclaim for the 

site that may allow vegetation clearing or whether a Camphor management plan is 
registered in ECM. 

 
• If the site is within the area covered by either of Council’s Tree Preservation Order 

(TPO) areas the DAU Compliance Officer (DAUCO) will inspect the site and advise the 
person responsible to stop work if that person can be located alternatively contact will 
be made with the owner firstly by telephone if able and then in writing to stop work. 
Assistance from the DAU Town Planner – Ecologist (DAUTPE) may be sought by the 
DAUCO regarding biodiversity issues. 

 
• If the site is within an environmental protection zone (including SEPP 14 and SEPP26) 

the DAUCO will inspect the site and advise the person responsible to stop work if that 
person can be located alternatively contact will be made with the owner firstly by 
telephone if able and then in writing to stop work. Assistance from the DAU Town 
Planner – Ecologist (DAUTPE) may be sought by the DAUCO regarding biodiversity 
issues 

 
• If the site is not within the area covered by Council’s TPO or an Environmental 

Protection zone the DAUCO will inspect the site to determine if the work carried out 
requires development consent eg. earthworks, roads, drainage, existing use rights. If 
native vegetation has been removed the DAUCO will advise the Department of 
Environment, Climate Change and Water’s (DECCW) hotline for action under the 
Native Vegetation Act or the Threatened Species Conservation Act. 

 
• If the vegetation removal is for camphor laurel removal for the Condong Sugar Mill and 

the number of trees exceeds twenty the person responsible will be advised to stop 
work and submit a development application for works or be requested to produce a 
management plan approved by North Coast Weeds. 
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• Unauthorised clearing on Coastal Lot 500 will be carried out in accordance with the 
Executive Management Team decision of 21 November 2007 which is as follows- 

 
Management of unauthorised clearing on Coastal Lot 500 be carried out in the 
following manner: 
 
1. Natural Resource Management Unit as vegetation managers: 
 

(a) Monitor Lot 500 for unauthorised clearing and follow up any reported incidents 
(b) Liaise with Council’s Regulatory Services Unit to determine appropriate action 

 
2. Director Planning and Regulation be responsible for investigating and initiating 

prosecutions and other legal action as may be appropriate. 
 
3. Recreation Services Unit be engaged by the Natural Resource Management Unit to 

erect required screens or signage. 
 
4. Natural Resource Management Unit to make budget submissions to enable (2) and (3) 

above to be actioned. 
 
The key issue is resourcing vegetation removal complaints not the vigilance of the 
community to raise complaints. Resourcing and responding to complaints is not solely the 
responsibility of Council as DECCW administer two key statutes that regulate vegetation.  
 
Investigation of vegetation removal is resource intensive as the sites are usually remote, 
contacting owners or the person responsible for the work is mostly difficult, and untangling 
the applicable legislation that relates to the site and the work is highly technical and 
legalistic. In addition to this all of this investigation may result in Council not been the 
regulatory authority. 
 
It should also be noted that Council treats complaints confidentially and does not reveal the 
identity of the complainant publicly. Rewarding complainants may run counter to this 
procedure and discourage the bringing forward of information to Council by the public. It is 
assumed a reward system would need to be publicly accountable and therefore accessible 
by the public. 
 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
As discussed above there are significant legal, resource and financial issues regarding 
regulation activities including responding to vegetation removal complaints. 
 
POLICY IMPLICATIONS: 
 
Singling out rewards for vegetation removal complainants from other complainants for 
unauthorised or illegal activity is a preferential policy position that is difficult to clearly and 
broadly justify. 
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UNDER SEPARATE COVER/FURTHER INFORMATION: 

To view any "non confidential" attachments listed below, access the meetings link on Council's website 
www.tweed.nsw.gov.au (from 8.00pm Wednesday the week before the meeting) or visit Council's offices at 
Tweed Heads or Murwillumbah (from 8.00am Thursday the week before the meeting) or Council's libraries 
(from 10.00am Thursday the week of the meeting). 
 
Nil. 
 

 
 

http://www.tweed.nsw.gov.au/
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13 [PR-CM] Planning Reform Unit - Tweed Development Control Plan Section 
B23 - Hastings Point Locality Based Development Code  

 
ORIGIN: 

Planning Reforms 
 
 
FILE NO: GT1/DCP/B23 
 
SUMMARY OF REPORT: 

Preparation of the draft Tweed Development Control Plan, Section B23 - Hastings Point 
Locality Based Development Code began in April 2009.  The draft Plan has been the subject 
of an extensive, staged community consultation program and has been prepared for 
adoption following a review of public submissions received during the draft Plan’s public 
exhibition. 
 
The project team for the plan comprised of the consultant Ruker Urban Design and staff 
from the Planning Reform Unit (PRU).  Ruker was engaged in the capacity of an ‘extension 
officer’ to the PRU enabling the collaboration of ideas, skills and experiences through a co-
authoring process of the draft plan; this was designed to ensure that the plan was the work 
of the Council as much it was Ruker, and that any copyright or intellectual property rights 
would ultimately vest in the Council, rather than an external party. 
 
The issues raised through public submissions on the draft plan and an initial response from 
Council officers and the consultant was reported to the Council Meeting of 19 October 2010. 
An updated schedule of response to the public submissions is provided within the final Code 
document.  Further detail on specific, post-exhibition amendments made to the Plan is 
detailed in the body of this report. 
 
The report further highlights the response to concerns raised by the community through 
amendments to the draft Plan and provides a chronology of events in the production of the 
Plan and the community consultation processes. 
 
Ultimately, the report and the corresponding amended draft Plan recognises the unique 
qualities of the locality that distinguish it to other small coastal villages in the Tweed.  
Distilling the characteristics and developing them in line with the expectations of the local 
community, landowners, and residents in a document which projects a desired future 
character consistent with these expectations has been the overriding objective of the placed 
based planning process, which was greatly assisted by local community participation by way 
of feedback and input. 
 
The key post exhibition amendments which have been made to the document include: 
 

1. Removal of residential flat building type and reduction of the maximum number of 
storeys from 3 to 2 for residential developments in the South Hastings Point and 
Centre Precincts; 

2. Removal of requirement for trees in front and rear setbacks; 
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3. Variation of setbacks in Northern Entry and Peninsula Street Precinct (rear 
setback) and Creek Streets (north side front setback); 

4. Revising diagrams removing reference to indicative development footprints over 
Lot 156 and The Point; 

5. Additional resource material; 
6. Removal of duplication text, predominantly reproduced from DCP A1; 
7. General document revisions improving readability, maps and graphics. 

 
The consultant for this project is supportive of the final draft Code amendments. 
 
Based on the extent and nature of the amendments, and the extensive investigations 
underpinning these changes, the report concludes that a re-exhibition of the draft Plan is not 
warranted. 
 
This report recommends the adoption of the draft Tweed Development Control Plan, Section 
B23 - Hastings Point Locality Based Development Code. 
 
RECOMMENDATION: 

That Council: 
 
1. Receives and notes the amendments to the publicly exhibited Draft 

Tweed Development Control Plan, Section B23 - Hastings Point Locality 
Based Development Code, arising from the review of public consultation 
submissions. 

 
2. Adopts the exhibited Draft Tweed Development Control Plan, Section B23 

- Hastings Point Locality Based Development Code, as amended, and 
provided as an attachment to this report, and resolves to give public 
notice of the Plan’s adoption in accordance with Clause 21(2) of the 
Environmental Planning and Assessment Regulation 2000. 

 
3. That a notice be placed in the Tweed Link notifying Councils intention to 

repeal the Hastings Point Interim Development Controls within the Tweed 
Development Control Plan Section A1 – Residential & Tourist 
Development Code.  The publication of the notice of intention to take 
place 14 days before publication of the notice of repeal and 
commencement of Tweed Development Control Plan Section – B23 
Hastings Point Locality Based Development Code. 

 
4. Forwards a copy of the adopted Tweed Development Control Plan, 

Section B23 - Hastings Point Locality Based Development Code, to the 
Director-General of the NSW Department of Planning in accordance with 
Clause 25AB of the Environmental Planning and Assessment Regulation 
2000. 
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REPORT: 

Preparation of the draft Tweed Development Control Plan, Section B23 - Hastings Point 
Locality Based Development Code began in April 2009 and comprised of several public 
(community based) workshops, councillor workshops, general information sessions, site 
inspections, on-site meetings, and a statutory public exhibition.  A chronology of the key 
dates and activities associated with and leading to this project is provided at Attachment 3. 
 
The information gathered from the various consultations was collated and used to inform 
decisions leading to and in the preparation of the draft Plan.  The project team for the plan 
comprised of Ruker Urban Design and staff from the Planning Reform Unit (PRU).  Ruker 
was engaged in the capacity of an ‘extension officer’ to the PRU enabling the collaboration 
of ideas, skills and experiences through a coauthoring process of the draft plan.  The intent 
behind the designed team collaboration was to ensure that Council staff had at its disposal 
the best means of ensuring that contemporary industry practice, and a diverse range of 
views, skills and experiences were available to draw upon beyond that of the council and the 
community.  The appointment of Ruker was invaluable to the overall process as their role 
was multidisciplinary acting both in the capacity of expert urban design advisor, umpire and 
workshop facilitator. 
 
The overriding vision of the locality is to reinforce Hastings Point’s role as a low key holiday 
destination for temporary residents and visitors and a small coastal settlement for 
permanent residents where buildings are to reflect coastal architectural styles and the 
integrity of the natural landscape including Cudgera and Christies Creek, ocean beaches 
and headland is carefully managed. 
 
The methodology employed throughout the locality plan process included: 
 

• extensive community consultation including workshops, questionnaires and 
stakeholder meetings; 

• a comprehensive mapping and constraints overlay exercise to establish a 
baseline level of locality information and data including environmental protection 
areas and flooding; 

• a locality wide visual analysis to determine the defining view corridors within the 
locality; 

• identification of four precincts within the locality derived from existing built form 
character coupled with precinct specific environmental constraints, topographic 
and geographic features criteria; 

• the identification of the existing character within each of the precincts including 
built form and natural features; 

• the establishment of vision statements and desired future character for each of 
the precincts; 

• the formulation of precinct specific development controls which provides certainty 
to future development within them including appropriate building types, building 
heights, setbacks, floor space ratio and landscaping requirements. 

 
The key characteristics and exhibited development controls as they relate to the four 
identified precincts has been discussed below.  The four precincts include; Peninsula Street 
and the Northern Entry Precinct; Creek Street Precinct, The Centre Precinct; and South 
Hastings Point Precinct. 
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Peninsula Street and the Northern Entry Precinct 
 
The north hill component of this precinct has a number of existing residential flat buildings 
as well as a mix of single and two-storey dwellings and multi-unit dwellings.  The draft plan 
identified this part of the precinct as being suitable for small residential flat buildings with a 
height limit of 10 metre (3 storeys).   
 
The draft plan identified that future development will need to be setback from the dunes, 
step with the topography and screened by vegetation along the Tweed Coast Road.  The 
exhibited plan also established a 5.0 metre rear setback of the potential 3rd storey building 
element to reduce the visual bulk of future development when viewed from the beach, 
headland, bridge and Tweed Coast Road.  Houses, dual occupancies and townhouses are 
also appropriate forms of development within this precinct and would have an 8.0 metre 
building height limit. 
 
Lots around the bridge and estuary (western side of Peninsula Street) are predominantly 
double storey multi-unit dwellings.  Given the potential of future development to have a 
significant impact on views, character and natural amenity, the draft plan limited future 
development to houses, dual occupancies, villas and townhouses, which have an 8.0 metre 
building height limit. 
 
Creek Street Precinct (including Lot 156) 
 
Creek Street is a low scale, single and two-storey residential precinct.  The draft plan 
identified that future buildings must complement the low scale, well landscaped residential 
qualities which currently exist.  Appropriate building types identified by the draft plan include 
houses and dual occupancies only with a maximum 8.0 metre building height.   
 
Lot 156 has been identified as being part of the Creek Street Precinct.  The draft plan 
identified that any future development which may occur over this site would need to reflect 
the low scale residential character of Creek Street.  The draft plan therefore identified 
houses and dual occupancies, with a maximum 8.0 metre height limit, as the appropriate 
building types over Lot 156. 
 
The Centre Precinct 
 
In the Centre Precinct the draft plan identified opportunity for shop-top housing and 
expansion of retail uses of the existing shop site into the immediately adjoining lots,with a 
maximum height limit of 10.0m.  
 
Apart from the existing retail corner the balance of the precinct is predominantly low scale 
single and two storey dwellings and dual occupancies.  Given the proximity to the Cudgera 
Creek and the high visual and environmental sensitivity of this precinct, the draft plan 
identified houses, dual occupancies, villas and townhouses which will have an 8.0 metre 
building height limit as the predominant building type.  The draft plan also provided 
opportunity for Council to consider small residential flat buildings where key design and 
visual setting criteria combined with character objectives could be satisfied. 
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South Hastings Point Precinct 
 
South Hastings Point Precinct consists predominantly of single and two storey houses and 
dual occupancies.  Given the environmental constraints and coastal sensitivity of the 
precinct, and potential of future development to impact on views, as well as the inability of 
many of the allotments to adequately accommodate larger developments, development is 
limited to houses, dual occupancies, villas and townhouses, a maximum 8.0 metre building 
height limit. The exhibited draft plan also provided the opportunity for Council to consider 
small residential flat buildings where key design and visual setting criteria combined with 
character objectives could be satisfied. 
The post exhibition review of the Draft Code  has resulted in a series of amended 
development controls, which are further discussed in the next section of this report. 
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Public Exhibition 
 
The Draft Code was placed on public exhibition during the period 28 April 2010 to 2 July 
2010, and concluded with 113 submissions received.  During the exhibition period a special 
workshop was held for local landowners on 25 May 2010.  Submissions received during the 
public exhibition period covered a broad range of issues including: 
 
• Acid Sulfate Soils • Building height • Deep soil zones 

• Building Type • Building Materials • Camping 

• Beach and Dunal System • Buffers • Character 

• Cudgera Creek bridge • Car parking • Cudgera Creek 

• Cycle and foot paths • Caravan Park • Christies Creek 

• Development Approvals • Drainage • Eastern foreshore 

• Design Controls • Education Signage • Fill 

• Estuary • Foreshore • Flooding 

• FSR • Floodwater • Compliance 

• Property Value • Headland • Park facilities 

• Landscape • Littoral Rainforest • Precincts 

• Northern dunes • Sea level rise • The Point 

• Residential Flat Buildings • Setback • Visual Setting 

• Retail • Southern Planting • Service Station 

• Signage • Sewerage system • Traffic 

• Tree canopy height • Tidal wetlands • Wildlife Corridor 

• Vegetative Escarpment • Views • Water Quality 
 
Tabulation, collation and an initial response from the Council officers and the consultant to 
the public submissions were reported to Council at the Ordinary Meeting of 19 October 
2010. An updated schedule of response to the public submissions is provided within an 
attachment of the final draft Code document.   
Post Exhibition Amendments 
 
 
The Project Team, consisting of both Council officers and the consultant, Ruker Urban 
Design, worked together to review and respond to the public submissions on the draft Code. 
The consultant submitted a final draft Code document to Council on 30 September 2010, 
thereby finalising her main contracted services. 
 
Council officers have since conducted further, post-exhibition analysis of the issues raised 
by the public submissions, and have recommended a series of further amendments to the 
final draft Code. 
 
These further changes were communicated to the consultant, who acknowledged the 
rationale of these further investigations, and raised no objection to the final draft Code 
amendments. 
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Whilst the format of the document has been changed to be consistent with the layout of the 
recently adopted Pottsville Locality Based Development Code, the content of the document 
remains substantially unchanged, except for those amendments which include: 
 

1. Removal of residential flat building type and reduction in maximum number of 
storeys from 3 to 2 for residential developments in the South Hastings Point and 
Centre Precincts; 

2. Removal of requirement for trees in front and rear setbacks; 
3. Variation of setbacks in Peninsula and Creek Streets; 
4. Revising diagrams removing reference to indicative development footprints over 

Lot 156; 
5. Additional resource material; 
6. Removal of duplication text, predominantly reproduced from DCP A1; 
7. General document revisions improving readability, maps and graphics. 

 
Theses amendments are further discussed below and graphically represented in Figure 2 
which provides a summary of key post exhibition amendments to the Plan.  A detailed 
comparison of development controls between DCP A1 and the Hastings Point Locality 
Based Development Code is provided at Attachment 3.  
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FIGURE 2:  Summary of Key Post Exhibition Amendments 
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Variation to certain building type and height provisions in the South Hastings Point 
and Centre Precincts 
 
Under the definitions of coastal settlements within NSW North Coast Design Guidelines 
2008 and the Coastal Design Guidelines 2003, Hastings Point is a small coastal village 
which defines residential buildings as being typically low rise, one to two storeys in height 
with opportunity for a village centre (retail hub) to be 3 storeys in height commensurate with 
the limited level of retail, commercial and social infrastructure services.  Height limits and 
building typologies as identified within each of the Hastings Point Precincts have been 
applied consistent with these guiding documents. 
 
Following community responses expressing concern about the potential impact of increased 
residential densities, further design investigations were undertaken, which revealed that: 

• the majority of sites within both the South Hastings Point and Centre Precincts 
would have difficulty providing adequate basement car parking and car 
manoeuvring room within the setback defined building envelope (6 metre front, 
and 8 metre rear).  This was particularly evident on blocks which had relatively 
modest lot dimensions typically having a 20 metre street frontage and depths of 
as little as 36 metres. 

• the predominant existing building types within the South Hastings Point Precinct 
and Centre Precincts are single and two storey detached dwellings and dual 
occupancies, and that 

• the existing and desired future character as expressed by the residents of these 
precincts is consistent with the definitions in the NSW North Coast Design 
Guidelines 2008 and the Coastal Design Guidelines 2003. 

 
During public exhibition, and throughout the public consultation process, considerable 
concern was expressed about the potential adverse impact of 10 metre, 3 storey residential 
flat buildings (RFBs) development on the character of these precincts and Hastings Point 
generally, and as such, the Draft Code was amended post-exhibition to remove the 
provisions relating to RFBs from South Hastings Point and the Centre Precinct. 
 
Whilst it is possible that a range of RFB configurations may have resulted in a greater 
variety of housing options, it was considered that the cumulative impact of three-storey (10 
metre high) development and the potential for a significant change in the urban subdivision 
pattern through consolidation would ultimately undermine both the existing and future 
character of the precinct.  
 
The project team formed the view that the design provisions that were being developed to 
enable this building type were becoming increasingly complex and inflexible and that they 
would be difficult for the Council’s Development Assessment Unit to both regulate and 
implement.  The complexity of the controls and the limited area of their potential application 
was a positive indicator supporting the view that RFBs are generally not appropriate for the 
southern side of Hastings Point, south of Cudgera Creek Bridge.  
 
The removal of RFBs as a building type from both the South Hastings Point Precinct and 
Centre Precincts ensures redevelopment of these precincts will provide a better balance of 
single detached dwellings and low rise multi-dwelling housing types (townhouses) that will 
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maintain an adequate level of diversity while responding to concerns about protection of the 
natural environment, which is an essential feature of the character of the locality. 
 
As such the plan identifies appropriate building types within both the South Hastings Point 
and Centre Precincts being houses, dual occupancies and townhouses, with a maximum 8.0 
metre height limit. 
 
It is proposed to retain the proposed maximum 10 metre height limit for the retail/commercial 
properties of the Centre Precinct. 
 
Should a landowner wish to pursue an alternative development to that permitted under the 
Plan no less than two options are available.  This can occur as a result of a planning 
proposal, a combined development application and planning proposal, a development 
control plan amendment or a combination of one or more.  These processes increase the 
Council’s and the community’s ability to participate and direct an appropriate outcome and is 
seen as the better practice for managing larger developments. 
 
Removal of requirement for trees in front and rear setbacks 
 
Council has recently received advice relating to the potential liability it may face were it to 
apply specific requirements for the inclusion of trees within setbacks surrounding a 
development.  While it is considered highly desirable and consistent with the maintenance of 
the character of the locality, it is not advisable to maintain specific design control 
requirements which place Council at risk of litigation.  As such, all reference to provision of 
trees in front and rear setbacks have been remove from the Code.  This does not however 
preclude a landowner from planting trees by there own decision. 
 
This is consistent with Council’s resolution of 15 July 2008 in relation to Tweed DCP section 
A1, which stated: 
 

2. That the controls in Tweed DCP section A1 relating to the retention and planting 
of trees be suspended from application pending the final determination and 
adoption of the draft Tweed DCP A1 

 
It should be noted for reference that the DCP was adopted on 22 April 2008 and that 
resolution was actually aimed at providing direction on how the adopted plan should be 
implemented in respect of the tree clause.  It was based on community and industry concern 
that the planting or retention of trees in close proximity to a building could undermine or 
affect the structural integrity of a building. 
 
Variation of setbacks in Peninsula and Creek Streets 
 
Allotments located on the rear of the northern dune system off Tweed Coast Road and 
Peninsula Streets were, in the draft DCP, to apply a rear setback (that is the setback which 
faces the South Pacific Ocean) of 10 metres.  When coupled with a front setback of 10 
metres, it reduced the potential development envelope by 20 metres which, given the 
narrowness of some of those allotments was considered unreasonable.  As an alternative, a 
rear setback, that is the setback from the coastal reserve facing the ocean, is proposed at a 
minimum of 8 metres, consistent with the general setback for RFBs throughout the locality. 
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It is material to note that this rear setback may need to be co-ordinated with the any relevant 
adopted outcomes of the Tweed Coastal Hazards Lines DCP which is currently being 
drafted. 
 
Revised Lot 156 and ‘The Point’ Diagrams 
 
The draft exhibited document included as part of the Creek Street Precinct Plan a 
diagrammatic representation of building envelopes over the site known as Lot 156.  These 
illustrated building envelopes however were done without the benefit of a full site master 
plan or detailed consideration of the significant flooding and environmental constraints over 
the site.  For this reason, and in consideration of the current Part 3A application over the 
site, the building envelopes have been removed from the plan to avoid misrepresenting what 
may realistically be achieved over the site. 
 
As Lot 156 has been identified as part of the Creek Street Precinct, any future development 
would need to be carried out consistently with the stated objectives and development 
controls of that precinct plan.  The plan identifies that appropriate building types within this 
plan are houses and dual occupancies, with a maximum building height of 8.0 meters. 
 
Similarly, diagrammatic representations of South Hasting Point illustrate smaller 
development footprints over the Point site.  Given that ‘The Point’ is a relatively new 
development, the diagrams within the plan have now been revised to represent the existing 
building envelopes. 
 
Additional resource material 
 
Apart from the detailed built form and landscape design ideas provided, a comprehensive 
suite of native vegetation species representative of the vegetation communities in the 
locality have been proved to allow for the consideration of indigenous plant species as part 
of landscaping and revegetation plans. 
 
An additional section has been added which provides sample responses to the 
questionnaire forwarded to all landowners in the Hastings Point, along with a summary of 
responses to the public exhibition of the document.  These sample responses have 
previously been reported to Council and are now incorporated into the DCP to provide 
background to the development of the Plan.  
 
The Summary of responses to the public exhibition is substantially the same as the one 
reported to the Council Meeting of 19 October 2010, with the addition of comments relating 
to the removal of RFBs from the South Hastings Point and Centre Precincts, as discussed 
above. 
 
Removal of duplication, predominantly from DCP A1 
 
While comprehensive in its coverage of design controls, much of the information provided 
was a duplication of controls current in the Tweed DCP A1.  As such, and given the intention 
of this DCP to only refer to controls in addition to those in DCP A1, all duplication has been 
removed. This has made the document more concise and improved the ability to clearly 
identify where variations from the standard requirements of A1 occur. 
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General document revisions improving readability, maps and graphics  
 
Editorial corrections were undertaken to ensure that the intent of the document was as clear 
as possible and ambiguity or misunderstandings were minimised.  A number of maps were 
reformatted to improve presentation and ensure consistency with Council’s editorial 
requirements. 
 
A comparison of the development controls between each of the precincts and DCP A1 has 
been appended to this report at Attachment 2 – Document Structure and Comparison of 
Development Controls.   
 
Implementation of the Hastings Point Locality Based Development Code 
 
Implementation of the DCP involves several steps that both give effect to the DCP and 
facilitate amendments to the Tweed LEP. 
 
Following a Council resolution to adopt the Plan, notice of the resolution will need to be 
published; this is done through the Tweed Link and typically occurs within two weeks. 
 
In addition, because this new plan is intended to provide the locality specific development 
provisions for the Hastings Point locality, the ‘interim’ development controls incorporated into 
Tweed DCP Section A1 following Council’s resolution of 22 April 2008 will need to be 
repealed.  This will also occur through a public notice in the Tweed Link at the same time 
that the new DCP takes effect. 
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The ‘interim’ development controls, which were further amended following a Council 
resolution of 30 October 2008, are in the following terms: 
 

 
 
The new DCP was prepared in response to the Hastings Point “Review of height, FSR and 
Setback Controls,” prepared by Ruker and Associates and satisfies the requirements of that 
report by providing a comprehensive character and design analysis and suit of locality 
based development provisions.  Following adoption of the new DCP the interim provisions 
(Review Period) will have been satisfied and no longer necessary.   
 
As such the existing Hastings Point interim controls within the Tweed DCP A1 will need to 
be repealed.  In order to repeal these interim controls, Council will need to notify of its 
intention to repeal at least 14 days before publication of the notice of repeal.  The repeal of a 
development control plan is facilitated by public notice in a local newspaper (Tweed Link) 
and takes effect on the date of publication of the notice which will correspond with the 
commencement date of the Hastings Point Locality based Development Code. 
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Following those processes discussed above the DCP will take full effect and will provide the 
necessary development guidance on any new or existing development application lodged. 
 
The implementation of the new DCP will also facilitate changes to the Tweed LEP, which 
are likely to occur through the Draft Tweed LEP 2010 rather than as a separate planning 
proposal.  Those amendments would reflect the new locality specific provisions and would 
include: 
 

• Amendment to the ‘Height of Buildings Map’ to reflect the new building heights. 
• Amendment to the ‘Zoning Map’ to reflect any necessary changes in permissible 

land-use, including; 
o Minor extension of the existing commercial area. 
o Reclassification of Lot 156 from 2(e) Residential Tourism to low-density 

residential development. 
o Potential reclassification of some Residential 2(b) Medium Density and 2(c) 

Urban Expansion to low density residential (permitting villa & townhouses), 
south of Cudegera Creek Bridge and south-side of Creek Street. 

• Amendment to the ‘FSR Map’ to reflect FSR provisions across the study area. 
 
The amendments to the Tweed LEP are not required in order to give effect to any element 
of the DCP.  It is best practice that requires that the amendments be made so as to avoid 
any confusion or ambiguity arising between to the two planning documents. 
 
The Council’s Web-site will be updated accordingly to reflect the Council’s adoption of the 
new DCP and any subsequent amendments arising through the Tweed LEP. 
 
Conclusion 
 
The Hastings Point Locality Based Development Code has been drafted taking into account 
extensive community consultation, physical constraints analysis within the locality and 
design investigations into what can be realistically achieved within each of the defined 
precincts.  It has also been developed as collaboration between council staff, consultant 
Ruker Urban Design and the community.  It is based on current practice of urban planning 
and has taken into account relevant NSW Land and Environmental Court decisions and the 
provisions of the North Coast Urban Design Guidelines 2008 and the Coastal Design 
Guidelines for NSW 2003. 
 
Hastings Point possesses unique qualities which made it identifiably different to other small 
coastal villages in the Tweed.  Distilling these characteristics, and developing them in line 
with the expectations of the local community, landowners, and residents in a document 
which projects a desired future character consistent with these expectations has been the 
over-riding objective of this locality planning process.  This requires careful planning about 
what uses and building typologies are appropriate within given precincts which collectively 
contribute to the localities overall urban structure and character.   
 
The draft plan has taken all of these factors into account and has been design to foster 
Hastings Point as small coastal village whilst allowing opportunity for careful growth 
commensurate with its sensitive coastal location and limited level of retail and social 
infrastructure services available.  The co-ordinated nature of the document provides 
strategic direction to the ongoing management of precinct specific built form, the public 
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domain including the estuary, beach, headland and abundant  surrounding natural and 
environmental protection areas. 
 
Principally, the draft plan is about identifying key settlement principles which underpin the 
character of the locality and seeking to accommodate growth in a contemporary coastal 
format embedded within the built form controls.  The planning process has also reaffirmed 
the communities right to contribute to local planning is preserved and made easier by way of 
clear intentions and legible provisions, and to ensure that new development is not ahead of 
its time or incompatible with its context.  Future generations will have the ability to have their 
say about the development and direction of growth within the village as the Plan is 
scheduled for review every 5 years. 
 
Based on the issues raised in this report and those by way of the public submission the re-
exhibition of the draft Plan is not considered warranted.   
 
The most significant amendment is arguably the removal of the exceptional circumstances 
enabling provisions relating to part three-storey RFBs south of Cudgera Creek Bridge.  It is 
note worthy that a high percentage of the submissions raised concern with these provisions.  
The majority of those submissions were opposed to RFB development and particularly 
development over 8 metres in height.  The remainder of those submission objected on the 
basis that the provisions were too onerous and in effect would render RFB development 
unattainable or uneconomical.  There was seemingly a perception amongst those wanting to 
retain the current controls under the Tweed LEP that anything less would be unreasonable 
and unlawful. On the balance of the strong planning and environmental grounds identified in 
this report, the latter view is not supported. 
 
 
 
Based on the extent and nature of the amendments, and the extensive investigations 
underpinning these changes, the report concludes that a re-exhibition of the draft Plan is not 
warranted. 
 
In light of the above the draft Plan is considered suitable for adoption, as amended.  
 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Nil. 
 
POLICY IMPLICATIONS: 
 
Nil. 
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UNDER SEPARATE COVER/FURTHER INFORMATION: 

To view any "non confidential" attachments listed below, access the meetings link on Council's website 
www.tweed.nsw.gov.au (from 8.00pm Wednesday the week before the meeting) or visit Council's offices at 
Tweed Heads or Murwillumbah (from 8.00am Thursday the week before the meeting) or Council's libraries 
(from 10.00am Thursday the week of the meeting). 
 
1. Draft Tweed Development Control Plan, Section B23 - Hastings Point Locality Based 

Development Code: 
Part 1 - Introduction (ECM 23756257) 
Part 2 - Hastings Point in Context (ECM 23757259) 
Part 3 - Vision for Hastings Point (ECM 23757262)) 
Part 4 - Precinct Specific Strategies (ECM 23757263) 
Part 5 - Visual Settings (ECM 23757264) 
Part 6 - Building Type Controls (ECM 23757265) 
Part 7 - Appendices (ECM 23936749) 

2. Document Structure and Comparison of Development Controls (ECM 23754164) 
3. Chronology of Key project dates (ECM 23755171) 
 

 
 

http://www.tweed.nsw.gov.au/
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14 [PR-CM] Variations to Development Standards under State Environmental 
Planning Policy No. 1 - Development Standards  

 
ORIGIN: 

Director Planning and Regulation 
 
 
 
SUMMARY OF REPORT: 

In accordance with the Department of Planning's Planning Circular PS 08-014 issued on 14 
November 2008, the following information is provided with regards to development 
applications where a variation in standards under SEPP1 has been supported. 
 
RECOMMENDATION: 

That Council notes the October 2010 Variations to Development Standards 
under State Environmental Planning Policy No. 1 - Development Standards. 
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REPORT: 

On 14 November 2008 the Department of Planning issued Planning Circular PS 08-014 
relating to reporting on variations to development standards under State Environmental 
Planning Policy No. 1 (SEPP1). 
 
In accordance with that Planning Circular, no Development Applications have been 
supported where a variation in standards under SEPP1 has occurred. 
 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Nil. 
 
POLICY IMPLICATIONS: 
 
Nil. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

To view any "non confidential" attachments listed below, access the meetings link on Council's website 
www.tweed.nsw.gov.au (from 8.00pm Wednesday the week before the meeting) or visit Council's offices at 
Tweed Heads or Murwillumbah (from 8.00am Thursday the week before the meeting) or Council's libraries 
(from 10.00am Thursday the week of the meeting). 
 
Nil. 
 

 
 
 

http://www.tweed.nsw.gov.au/
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