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TITLE: [PD-PC] Development Application DA06/1275 for Manufacturing 
Sheds, Depot, Office and Storage at Lot 201 DP 1002166, Pottsville 
Road, Sleepy Hollow 

 
ORIGIN: 

Development Assessment 
 
FILE NO: DA06/1275 Pt1 
 
SUMMARY OF REPORT: 

Council is in receipt of a Development Application for utilisation of the subject site and its 
existing buildings for the purposes of manufacturing sheds, depot, office and storage.  
 
The business, which specialises in the design and fabrication of sugar cane harvesting 
and transportation bins and cattle feed mixing equipment, is best defined as “light 
industry” and “depot” in accordance with Tweed LEP 2000. To enable “light industry” to 
be permissible the provisions of Clause 8(2) of Tweed LEP 2000 must be satisfied. 
 
The proposed development has issues regarding permissibility, contamination, and 
suitability for the site given the rural character of the area. 
 
The proposed development attracted thirteen individual objections (including one from 
the Environmental Defenders Office). The objections were focused on the suitability of 
the site given its rural character and its impact given the proximity to other dwellings. 
 
Having regard to the objections received and an assessment against Clause 8(2) of the 
Tweed LEP 2000 the proposed business is not considered suitable for the location and 
therefore the proposed development is recommended for refusal. 
 
RECOMMENDATION: 

That Development Application DA06/1275 for a manufacturing sheds, depot, 
office and storage at Lot 201 DP 1002166, Pottsville Road Sleepy Hollow be 
refused for the following reasons: - 
 
1. Pursuant to Section 5 Objects of the Environmental Planning & 

Assessment Act 1979 (as amended), the proposed development can not 
be determined to satisfy sub section (a)(ii), the orderly and economic 
use and development of the land.  
 
It is Council’s view that the proposal has the ability to impact upon 
external properties; accordingly the proposal is not identified as 
satisfying the Objects of the Environmental Planning & Assessment Act 
1979. 
 

2. In accordance with Section 79C(1)(a)(i) of the Environmental Planning & 
Assessment Act 1979 (as amended) the proposed development is not 
considered to be compliant with Tweed LEP 2000.  
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It is Council’s view that the proposed development does not satisfy the 
provisions contained within Clause 8(2) of the Tweed LEP 2000. 
 

3. Pursuant to Section 79C (1) (c) of the Environmental Planning & 
Assessment Act 1979 (as amended) the proposed site is not considered 
suitable for the proposed development. 
 
It is Council’s view that use of rural land for the purposes of a light 
industry development is considered unacceptable for the site. 
 

4. In accordance with Section 79C (1) (e) of the Environmental Planning & 
Assessment Act 1979 (as amended) the proposed development is not 
considered to be in the publics interest.  
 
It is Council’s view that it is in the broader general public interest to 
enforce the standards contained within the Tweed LEP 2000 specifically 
as it relates to the objectives of the 1(a) rural zone. 
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REPORT: 

Applicant: Mr J McLean and Ms A McLean 
Owner: Roads & Traffic Authority of NSW 
Location: Lot 201 DP 1002166, Pottsville Road, Sleepy Hollow 
Zoning: 1(a) Rural 
Cost: $40,000 
 
BACKGROUND: 
 
The Subject Site 
 
The subject land is described as Lot 201 DP 1002166 Pottsville–Mooball Road, Sleepy 
Hollow and has a total area of 2.821 hectares. 
 
The land “straddles” Pottsville–Mooball Road, with a large triangular shaped parcel of 
land of approximately 2.811 hectares occurring on the western side of Pottsville-Mooball 
Road and a small irregular shaped parcel of approximately 100m2 located on the eastern 
side of Pottsville-Mooball Road  
 
The development would occur wholly on the larger parcel of land on the western side of 
Pottsville-Mooball Road. 
 
The land has frontage to Pottsville-Mooball Road of approximately 390m and the Pacific 
Highway of approximately 362m. With vehicular access from Pottsville Mooball Road 
only. 
 
Current improvements include two (2) galvanized iron sheds an attached cavity brick 
office building and associated amenities, located on a large fill pad area. Vehicular 
access to the site exists from Pottsville-Mooball Road. A car parking area exists to the 
east of the existing sheds. The site is fenced. Power and reticulated water are available 
to the site. 
 
The site is located in an area generally characterised as rural, although it is immediately 
adjoined by the Pacific Highway to the west and Pottsville-Mooball Road to the east.  
 
Adjoining land to the south is vacant rural land currently utilised for grazing.  
 
There are eight dwelling houses (and/or rural workers dwellings) within a 300m radius of 
the subject site. 
 
The Proposed Development 
 
Council is in receipt of a Development Application for utilisation of the subject site and its 
existing buildings for the purposes of manufacturing sheds, depot, office and storage. 
The applicant has indicated that the proposed use would replace a business that 
previously operated within Byron Shire.  
 
The development has two main components: 
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1. The manufacturing of agricultural equipment business specialises in the design and 
fabrication of sugar cane harvesting and transportation bins and cattle feed mixing 
equipment (defined as “light industry” and is a Clause 8(2) matter under Tweed LEP 
2000); 

 
2. The depot component would provide secure storage of plant and machinery, 

including earthmoving, construction and agricultural equipment. Maintenance of this 
equipment would also be carried out (defined as “depot” and is permissible in the 
rural zone). 

 
The proposed development is staged with Stage 1 utilising the existing buildings (with 
minor alterations) and Stage 2 involving further upgrades of site facilities. 
 
It is acknowledged that such use would involve electrical machinery that can constitute a 
noise source for adjoining residences. 
 
Site History 
 
The site is zoned rural 1(a) and has a known development history as follows: 
 
• On 31 May 1982 Council approved T4/1762 to enable use of the site for the 

establishment of a truck depot and vehicle maintenance area. Such a use (depot) is 
a permissible land use in the 1(a) zone; 

 
• In 1999 the ABI Group leased the land from the RTA for the purpose of a 

roadwork’s construction depot to facilitate construction of the Pacific Highway; 
 
The current applicant is now occupying the site to store all the equipment associated with 
the business. However, following noise complaints Council Officers inspected the 
premises and discovered that manufacturing works on a cane bin had commenced prior 
to the determination of this Development Application. Subsequently a $600 Penalty 
Infringement Notice (PIN) was issued on 26 March 2007, with the applicant advised that 
work is to cease immediately. 
 
Should the application be refused in accordance with the recommendation Council would 
need to pursue the validity of use of the site for storage given that the applicant has 
occupied the site. 
 
Public Submissions  
 
The proposed development attracted thirteen individual objections following exhibition of 
the application. The objections were focused on the suitability of the site given its rural 
character and its proximity to other dwellings. 
 
Conclusion 
 
Having regard to the site’s characteristics, the site history, the objections received 
following notification and an assessment against Clause 8(2) of the Tweed LEP 2000 the 
proposed business is not considered suitable for the location and therefore the proposed 
development is recommended for refusal. 
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SITE DIAGRAM: 
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DEVELOPMENT PLAN: 

 



 

   

7 of 25

 
CONSIDERATIONS UNDER SECTION 79C OF THE ENVIRONMENTAL PLANNING 
AND ASSESSMENT ACT 1979: 
 
(a) (i) The provisions of any environmental planning instrument 
 

Tweed Local Environmental Plan 2000 
 
Clause 8 & 11 of the Tweed LEP 2000 detail the permissibility of 
developments. 
 
The land is zoned Rural 1(a) under the provisions of the Clause 11 of Tweed 
LEP 2000. The objectives of the Rural 1(a) zone are as follows: 
 
Primary Objectives 
• To enable the ecologically sustainable development of land that is 

suitable primarily for agricultural and natural resource utilization 
purposes and associated development. 

• To protect rural character and amenity. 
 
Secondary Objectives 
• To enable other types of development that rely on the rural or natural 

values of the land such as agri- and eco-tourism. 
• To provide for development that is not suitable in or near urban areas. 
• To prevent the unnecessary fragmentation or development of land which 

may be needed for long-term urban expansion. 
• To provide non-urban breaks between settlements to give a physical and 

community identity to each settlement.  
 
For the purposes of the Tweed LEP 2000, the proposed storage and 
maintenance of machinery and equipment would be defined as a “depot”. A 
depot is permissible with consent in the Rural 1(a) zone. 
 
The manufacturing of agricultural equipment is best defined as “light industry” 
and is a Clause 8(2) matter under Tweed LEP 2000. 
 
Clause 8(2) states that: 
 
(2) The consent authority may grant consent to development specified in 

Item 3 of the Table to clause 11 only if the applicant demonstrates to the 
satisfaction of the consent authority that:  
 
(a) the development is necessary for any one of the following reasons:  

 
(i) it needs to be in the locality in which it is proposed to be 

carried out due to the nature, function or service catchment of 
the development,  

(ii) it meets an identified urgent community need,  
 
(iii) it comprises a major employment generator, and  
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(b) there is no other appropriate site on which the development is 
permitted with consent development (other than as advertised 
development) in reasonable proximity, and  

 
(c) the development will be generally consistent with the scale and 

character of existing and future lawful development in the 
immediate area, and  

 
(d) the development would be consistent with the aims of this plan and 

at least one of the objectives of the zone within which it is proposed 
to be located.  

 
The applicant has addressed Clause 8(2) as follows: 
 
Clause 8 (2)(a) 
 
The proposed agricultural equipment manufacturing business satisfies sub-
clause (i) for the following reasons: 

 
1. The use is part of a diversified small business, which also includes a 

“depot” for the storage and maintenance of plant, machinery and 
equipment. The “depot” is permissible with consent in the 1(a) zone and 
is also proposed as part of this application. 

 
The nature and function of the business is such that the two (2) separate 
land uses are intrinsically linked due to the reliance on, 
 
• The efficient and effective use of capital expensive equipment and 

machinery, which for prohibitive cost reasons, could not be 
replicated at separate sites for each land use activity. 

 
• The shared need for large land areas for storage purposes. 
 
• A shared market catchment. 
 
• The efficient sharing of multi-skilled labour resources. 
 
Further, the diversification of the business allows it to respond to the 
increasingly vulnerable and cyclical nature of the regional rural and 
agricultural economy. That is, the viability of the agricultural equipment 
manufacturing activity is directly related to the ability of the other 
business activity (depot) to sustain it, its staff and resources during 
periods of economic “downturn”. 

 
2. While cane bins are sold into areas such as Ballina, Kyogle and Grafton 

Shires, the use principally services a catchment from the Tweed Border 
to the southern Byron Shire. In this regard, the locality is central to the 
service catchment and in particular, this site is well located in terms of 
access to major road transport infrastructure. The business operator has 
attempted to identify sites in the locality for a number of years, out of 
need to improve accessibility to all areas of the service catchment and to 
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reduce road transport costs arising from the receipt and delivery of 
goods, materials and products. 
 
The use is also considered to satisfy sub-clause (iii) for the following 
reasons. 
 
1. The development is a major employment generator in terms of the 

total employment created through the manufacture and sale of 
cane transport bins. 
 
While the development would itself initially employ six (6) 
employees (full time equivalent) the development indirectly 
generates and sustains a large number of the jobs in local and 
regional sugar industry, which relies exclusively on cane bins for 
the harvesting and transport of cane. The applicant estimates that 
its market share of the new cane bin market in Tweed Shire is 
approximately 50%. It is currently also developing a new 
specification to handle “green cane” proposed for use in the 
production of electricity at the Condong Sugar Mill co-generation 
project. The Tweed Economic Development Corporation advises 
that the Tweed Sugar Cane Industry directly employs 
approximately 280 people, including farm labour, transport and 
milling (Tom Senti, TEDC, 20.10.06, pers comm). At approximately 
50% market share, the development contributes significantly to the 
generation of approximately 140 jobs. 

 
Council Assessment: 
 
These comments are not entirely concurred with. The applicant is relying upon 
the depot and the light industry use being intrinsic and states that this site 
suits the businesses needs. Whilst this may be true this does not exclude 
other sites where a depot and light industry could be undertaken together.  
 
In addition whilst the business has a wide catchment area the subject site is 
not the only option, as industrial estates in Murwillumbah would also be 
considered capable of accommodating the applicants catchment area.  
 
The applicant claims that indirectly this business contributes significantly to 
140 jobs. This statement has not been substantiated and is not considered to 
satisfy Clause 8(2)(a)(iii) 
 
The applicant’s arguments for satisfying Clause 8(2) (a) are not considered 
sufficient. 
 
Clause 8(2)(b) 
 
There is no other appropriate site on which the development is permitted with 
consent (other than as advertised development) in reasonable proximity. 
 
There is no other appropriate site within at least 10 kilometres radius on which 
the development would be permitted (other than advertised development). 
While the development would be permitted on land zoned 2(d) Village zone at 
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Mooball and Burringbar, there is no available land of sufficient size, nor 
adequately removed from existing residential development, that would be 
suitable. 
 
Similarly, areas of land zoned 2(c) Urban Expansion zone at Pottsville and 
surrounding areas are essentially residential estates to which various 
Development Control Plans and Strategies apply that would preclude this type 
of development. Moreover and in any event, the amenity impacts of a 
development of this nature would be unsuitable in these areas. 
 
The Council has identified the need for industrial land in the southern parts of 
the Shire at Pottsville; however, at this stage the rezoning and development of 
Industrial land at Pottsville is some years away. 
Assessment of areas beyond approximately 10 kilometres radius of the 
subject site is not considered “reasonable proximity” to the site, particularly 
given the locational attributes and centrality of the site in the context of its 
service catchment. 
 
Council Assessment: 
 
These comments are not entirely concurred with. The applicant is only relying 
upon a 10km radius for consideration. The business was previously operating 
from Byron Shire, to service from the northern parts of the Tweed border down 
to the southern parts of Byron Shire. To restrict a search to a 10km radius is 
misleading, as the industrial estates within Murwillumbah are 17km from the 
site and would be capable of accommodating this catchment. 
 
Whilst industrial land is required in the southern parts of the Shire this alone is 
not justification for the utilisation of rural land that is within the proximity of 
eight dwelling houses.  
 
The applicant’s arguments for satisfying Clause 8(2) (b) are not considered 
sufficient. 
 
Clause 8(2)(c) 
 
The development will be generally consistent with the scale and character of 
existing and future lawful development in the immediate area. 
 
The development would essentially rely on existing site improvements 
including existing workshop buildings, subject to minor alterations and 
additions. The size, design and appearance of these buildings is compatible 
with agricultural and rural buildings in the immediate area and nearby locality 
(refer Photoplate 5). 
 
The site until recently has been utilised as an RTA depot and has been used 
for open storage of plant, machinery and road construction materials. In this 
regard, the development would not significantly alter the existing built 
character of the locality. 
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The land also immediately adjoins the dual carriageway Pacific Highway, 
which includes an open truck and car parking rest area, less than 100 metres 
distance away, directly to the west of the site (refer Photoplate 6). 
 
The land is also located in close proximity (<500m) to other uses of a semi-
rural nature, including ‘Rainforest Secrets’ (formally Pioneer Plantation), as 
well as the former Sleepy Hollow Golf Course Club House building. 
 
Council Assessment: 
 
These comments are not entirely concurred with. The applicant is relying upon 
the Pacific Highway and other farm buildings to justify a proposed industrial 
use.  
 
The site has historically been used as a depot and this component of the 
application is considered acceptable, however, it is the manufacturing process 
that is considered unsuitable for the rural location.  
 
The character of this area is not considered suitable to accommodate the 
proposed light industry use.  
 
The applicant’s arguments for satisfying Clause 8(2) (c) are not considered 
sufficient. 
 
Clause 8(2)(d) 
 
The development would be consistent with the aims of this plan and at least 
one of the objectives of the zone within which it is proposed to be located. 
 
The development would be consistent with the aims of the TLEP 2000. In 
particular the development would: 
 
(i) Make beneficial use of existing infrastructure and developed land rather 

than undeveloped or vacant land and in so doing, avoids conflict with 
environmental and residential amenity values of other land. 

 
(ii) Positively contribute to sustainable economic development of the Shire 

through an integral role in the Tweed Sugar Cane Industry as well as the 
future supply of “green power” at the Condong Sugar Mill.  

 
The development would meet the following objectives of the Rural 1(a) zone: 
 
• “to enable the ecologically sustainable development of land that is suitable 

primarily for agricultural or natural resource utilization purposes and 
associated development ” (our emphasis). 

 
• “To protect rural character and amenity” in so far as the development would 

utilise land and infrastructure that already exists and has been utilised for 
similar purposes in the recent past, rather than other undeveloped rural or 
agricultural land. Further, due to the recent use of the land for similar 
purposes, the use would be consistent with expectations of amenity in the 
locality”. 
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• “to prevent the unnecessary fragmentation or development of land, which 

may be needed for long-term urban expansion”. 
 
Council Assessment: 
 
These comments are not entirely concurred with. The applicant is implying that 
this site would operate in an ancillary fashion to the rural pursuits for adjoining 
lands. 
 
The manufacturing of cane bins is a separate and independent operation to 
that of cane production. There is nothing preventing this business from 
successfully operating within an approved industrial estate as has been 
demonstrated by its previous location within Byron Bay Industrial Estate. 
 
Furthermore, the proposed development is not considered to protect the rural 
character and amenity but rather further hinder the residents in the immediate 
vicinity who have already been impacted by the Pacific Highway. This has 
been demonstrated by the complaints received to date about commencement 
without consent and the thirteen submissions opposing the development.  
 
The applicant’s arguments for satisfying Clause 8(2) (d) are not considered 
sufficient. 
 
Clause 8(2) has not been adequately satisfied and therefore the proposed 
development is recommended for refusal. 
 
Clause 15 of the TLEP requires Council to be satisfied that the subject land 
has the benefit of essential services prior to issuing consent. Suitable services 
are available to the site, and conditions can be imposed should Council 
determine to approve the development. 

Clause 16 of the TLEP requires development to be undertaken in accordance 
with a building height plan, which identifies the site as being limited to three 
storeys. The existing buildings comply with this criterion.  

Clause 22 of the Tweed LEP 2000 relates to development near designated 
roads. 
 
The Pottsville-Mooball Road is a Council designated road. It is proposed that 
the development site would be accessed via the existing driveway access 
from Pottsville-Mooball Road. 
 
The applicant has addressed the matters for consideration under sub-clause 
(4), as follows: 
 
• The development would (due to its similar nature to the recent prior use 

of the site as an RTA depot) generate a similar type of traffic, including 
employee motor vehicles, large rigid trucks and earthmoving equipment, 
however, the volume of traffic would be expected to lower than peak 
movements associated with the prior use (average of 1 reticulated 
vehicle per week and 1-2 small delivery vans per day). 
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• The location and design of the access is pre-existing and is suitable for 
the intended use. The access comprises a piped culvert crossing 
approximately 11.5 metres wide at the boundary, splaying to 
approximately 34 metres wide at the edge of the existing road pavement 
in Pottsville-Mooball Road. A car parking area exists to the south of the 
driveway entry (refer plans, Appendix A), however, vehicles entering the 
site can bypass the car park area via an internal road leading to the 
western side of the site.  

 
Some road shoulder widening on the southbound lane of Pottsville-
Mooball Road may be required. On this basis, but in any event, having 
regard to the low traffic volume, width of the driveway access, the ready 
availability of off street parking and on-site circulation and 
manoeuvrability, the development would not adversely impact on through 
traffic on Pottsville-Mooball Road. 

 
• There are no improvements, road widening or upgrading works proposed 

on Pottsville-Mooball road in the vicinity of the site (Paul Morgan, TSC, 
23.10.06, per comm.). In any event, the buildings are located a minimum 
of 20 metres from Pottsville-Mooball Road and would allow any possible 
future widening to occur. The site area and layout are such that the 
existing access and car parking area could be relocated in the future if 
necessary. 

 
• The nature of the development and the type of traffic likely to be 

generated necessitates access to a high standard road, rather than lower 
standard roads or local access roads with a quiet rural amenity. 

 
• The development would not be sensitive to road traffic noise. 
 
• The development would have a visual amenity consistent with the long 

term use of the site as an RTA works depot. Perimeter tree planting and 
rehabilitation by the RTA in the Pacific Highway corridor adjacent to the 
site provides a visual screen from areas to the west of the site. Similarly, 
existing perimeter vegetation on the Pottsville-Mooball Road frontage 
provides a screen from areas to the east. Proposed further perimeter 
tree planting along the Pottsville-Mooball Road frontage, landscape 
gardens in front (east) of the office building and shed, as well as repair 
and maintenance of the existing buildings, would in fact improve the 
visual amenity of the site. 

 
• No other practical access is available. 
 
• The development is not for commercial or retail development. 
 
Council Assessment 
 
These comments are generally concurred with however, the site will clearly be 
utilised for commercial gain. Further Council’s Development Engineer has 
provided that site access is suitable provided that the applicant provides the 
minimum Basic Right Turn BAR treatment for a right turn movement from 
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Pottsville-Mooball Road into the development in accordance with figure 6.37 
of Austroads 2005, Intersections at Grade.  
 
Clause 24 of the Tweed LEP 2000 specifies setback controls from designated 
roads for land in the Rural 1(a) zone. 
 
The required setbacks in this instance would be 30 metres for the “depot” and 
50 metres for the agricultural equipment manufacturing (light industry). 
 
The development would not achieve these setbacks. 
 
The applicant has lodged a SEPP 1 Objection to this standard as follows:  
This objection is prepared in respect of the standard contained in Clause 24 
(3) of the Tweed LEP 2000, relating to setbacks from Designated Roads. The 
specific provision(s) to which this objection relates is the minimum setbacks 
for development in the Rural 1(A) zone as follows: 
 
• Industries: 50 metres (including Light Industries) 
• Anything else: 30 metres (including depot) 

 
The objective of the Standard is as follows: 
 
• To control development along designated roads. 
 
The underlying aims of the objective are to: 
 
(i) Ensure that the long-term efficiency, safety and capacity of designated 

roads are not adversely impacted by development. 
 
(ii) Prevent or reduce the potential impact of traffic noise on development 

adjacent to designated roads. 
 
In this case, it is proposed that the nearest building associated with the 
development would be setback a minimum of approximately 24 metres from 
Pottsville-Mooball Road. 
 
In the circumstances of this case, the proposed setbacks would be 
satisfactory and compliance with the Standards contained in Clause 24(3) of 
the LEP are unreasonable and unnecessary for the following reasons. 
 
1. The development would utilise existing buildings on the site, with minor 

alterations and additions to permanent buildings located no closer to 
Pottsville-Mooball Road.  

 
2. The Tweed Shire Council advises that having regard to the current 

capacity of the road, the existing low traffic volumes utilising this section 
of the road, the good horizontal and vertical alignment of the road in the 
vicinity of the site and the forecast growth in traffic likely to use the road 
in the medium term, there are no plans to upgrade the road by way of 
realignment or widening of the road reserve and little likelihood that this 
would be necessary for the foreseeable future (Mr Paul Morgan, TSC, 
23.10.06 pers comm.). Even in the event that upgrading were required in 
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the future, a significant increase in the capacity of the road could be 
achieved by formation and pavement widening in the order of six (6) to 
eight (8) metres, with a concomitant increase in the road reserve of the 
same order. The proposed development would not impede or prevent 
future upgrading/widening of the road. 

 
3. The immediate past use of the site was as an RTA works depot. The 

proposed use is essentially the same or similar in character and would 
generate similar types of traffic, but at lower volumes than the RTA depot 
during its peak use throughout the construction of the Chinderah-Yelgun 
Pacific Highway upgrade. 
 
The development would be within the reasonable expectations in the 
locality for traffic generation from the site. 

 
4. The nominal capacity of the road is up to 2000 vehicles per day (vpd) 

(class D road). Recent Tweed Shire Council traffic count data (25.05.05) 
indicates an AADT volume of 1077 vpd in the vicinity of the site. The 
development would be expected to generate in the order of 16 vpd 
(AADT) and therefore be well within the capacity of the road. 
 
Furthermore, the proposed access to the site complies with Council’s 
rural access to property construction requirements, provides satisfactory 
width dimensions for heavy vehicle access and meets Austroads sight 
distance requirements. The development would be unlikely to 
compromise traffic safety and efficiency. 

 
5. The development is not of a type that would be sensitive to road traffic 

noise.  
 
Having regard to foregoing, the proposed setbacks would be satisfactory 
and no good planning purpose would be served by strict adherence to 
the standards contained in Clause 24(3). 

 
Council Assessment 
 
The above comments are generally concurred with and therefore the standard 
is considered unreasonable and unnecessary from a traffic perspective and 
subsequently the SEPP 1 is supported. 
 
Clause 34 of the TLEP relates to flood prone land.  The objective of this 
clause is to minimise future potential flood damage by ensuring that only 
appropriate compatible development occurs on flood liable land and to 
minimise any adverse effect of flooding on the community.   
 
Council’s Development Engineer has provided that:  
 

“The applicant indicates that the site will be affected by overbank 
flooding of a local un-named creek that passes through the northern part 
of the site. They advise that after local enquiry and assessment of debris 
marks associated with the major flooding event that occurred in the area 
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in June 2005 that flooding only affected the “lowest lying” unfilled parts of 
the subject property and did not affect the buildings on the site. 
 
This assessment is accepted and it is noted that the local flooding event 
in 2005 was estimated to be approximately equal to a 1 in 100 year flood 
event. In this regard it is considered that the development buildings will 
enjoy adequate immunity from flooding. 
 
DCP 5 requires commercial and industrial developments on flood liable 
land in rural areas to make adequate provision of flood free storage 
areas for stock and equipment susceptible to water damage.  
 
A condition will be imposed so that the development complies with the 
requirements of DCP 5 prior to the issue of the occupation certificate.” 

 
The proposed development is considered capable of meeting the provisions of 
Clause 34 subject to conditions being imposed should Council determine to 
approve the application.  
 
Clause 35 of the TLEP requires the applicant determine if Acid Sulfate Soils 
are present on the site and provide a management plan if that is the case.  
The site is affected by Acid Sulfate Soils, however, suitable conditions of 
consent can be provided should Council determine to approve the application.  
 
Clause 39 of the TLEP relates to the remediation of contaminated land. 
In this regard Council’s Environmental Health Officer has provided that 
should this application be approved it would first “need to have a 
statement from an accredited contamination site auditor which indicates 
that the site is suitable for the intended use.” 
 
North Coast Regional Environmental Plan 1988 
 
The following Clauses of the NCREP are relevant and are addressed below. 
 
Clause 12 – Impact on Agricultural Activities 
 
The site has been extensively modified by filling with gravel and the 
construction of sheds and associated buildings. The recent history of the use 
of the site is not for agricultural activities. In any event, the land is of marginal 
agricultural value, comprising of poorly drained low flats, extensive gravel fill 
and elevated rocky and vegetated land. 
 
Adjoining and surrounding land is utilized for grazing purposes. 
 
The development would not lead to a loss of prime crop and pasture land, or 
adversely impact upon nearby agricultural activities. 
 
State Environmental Planning Policies 
 
SEPP 55 Remediation of Land  
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The Tweed Council has been notified of a proposed Category 2 remediation 
under the provisions of the SEPP. 
 
Council’s Environmental Health Officer has provided the following comments: 
 

“Previous investigations into this site have detected arsenic 
contamination of soils. Council was notified in October of a proposal to 
remediate the site. Remediation works are not the subject of this 
application.  These works have been commenced, but are yet to be 
completed and validated. 
 
SEPP55 provides as follows: 
 
7 Contamination and remediation to be considered in 

determining development application 
 
(1) A consent authority must not consent to the carrying out of 

any development on land unless:  
 
(a) it has considered whether the land is contaminated, and 
 
(b) if the land is contaminated, it is satisfied that the land is 

suitable in its contaminated state (or will be suitable, 
after remediation) for the purpose for which the 
development is proposed to be carried out, and 

 
(c) if the land requires remediation to be made suitable for 

the purpose for which the development is proposed to be 
carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose. 

 
The SEE indicates that an EPA accredited auditor will monitor the 
remediation works and certify that the site is suitable for the proposed 
development.  The information submitted appears to satisfy SEPP 55 
Clause 7c.  It has been verbally suggested that an auditor may not be 
engaged.  It is recommended that Council require the site to be certified 
by an accredited auditor.  The applicant is requested to: 
 
• Confirm that an EPA accredited auditor will be certifying the 

remediation works at the site, and  
• Advise wether they wish a deferred commencement condition to be 

applied with respect to this matter, or whether the accreditation of 
the site will be provided prior to determination o the application? 

 
Based on this advice the applicant was asked for additional information. 
Council’s Environmental Health Officer has reviewed the additional 
information and provided that: 
 

“Several documents have now been received, including 
 



 

   

18 of 25

• A Remediation Action Plan and Site Validation for Proposed 
Industrial Site at Lot 201 DP 1002166 Pottsville Rd Sleepy Hollow, 
February 2007. 

• Two letters from Coffey Geotechnics to Barry McLean dated 10 
January 2007 and 22 February 2007.  

 
The letter dated 10 January 2007 specifically states that the Coffey 
documents do not constitute a Site Audit from an accredited 
contaminated site audit. 
 
The letter dated 22 February states the site is suitable for industrial use, 
but further states ‘Coffee considered it essential that the Site 
Management Plan (SMP) is incorporated into the operational 
management of the site.  Given the large volume of fill to the site other 
contamination may be encountered.  It is considered prudent that the 
SMP therefore includes a range of contaminants, rather than just 
arsenic.  Both on site staff and contractors visiting the site need to be 
aware of the SMP and risks involves particularly, with excavation within 
the site’.  
 
I have met with the Director of Environment & Community Services and 
discussed these comments. The applicant is requested to provide a 
statement from an accredited contamination site auditor which indicates 
that the site is suitable for the intended use.” 

 
Based on the above comments form Council’s Environmental Health officer 
should Council determine to approve this application the above additional 
information request would need to be satisfied first or alternatively a deferred 
commencement condition be imposed. Given the potential for unauthorised 
works to occur as a result of the business waiting to start it would be highly 
recommended that this matter be satisfied prior to final determination. 

 
(a) (ii) The Provisions of any Draft Environmental Planning Instruments 
 

Draft SEPP (Application of Development Standards) 2004 was exhibited 
between 10/05/2004 and 16/06/2004. Currently SEPP 1 provides local 
councils with flexibility in applying development standards. The Department, in 
consultation with councils and the community has undertaken a 
comprehensive review of how SEPP 1 has been used over the past 20 years. 
This review has led to a new draft policy that provides clearer and tighter 
criteria that development applicants must meet if they wish to vary from a 
development standard. The aim is to have the flexibility to achieve better 
planning outcomes. 
 
The Draft has not progressed further and is not considered to have any 
determining weight in relation to this matter. 
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(a) (iii) Development Control Plans (DCP’s) 
 

Development Control Plan No. 2 –Parking  
 
Off-street car parking shall be in accordance with DCP No. 2 for light industry 
calculated at a rate of 1 space/100m2.  The estimated GLA is 380m2 and 
therefore the required number of car parks is 4. 
 
The applicants have also submitted that the site may from time to time operate 
as a depot. Under DCP 2, 10% of the site must be allocated for parking, 
access lanes, unloading and loading. The applicants argue that only the 
compound area of 14000m2 should used as the development area. This is a 
reasonable argument and therefore 1400m2 should be allocated for parking, 
access, unloading and loading. 
 
The proposed new car parking as shown on drawing No. 001 dated 10/10/06 
could satisfactorily address parking requirements for the development. 
 
Development Control Plan No. 5 – Development of Flood Liable Land 
 
DCP 5 requires commercial and industrial developments on flood liable land in 
rural areas to make adequate provision of flood free storage areas for stock 
and equipment susceptible to water damage.  
 
As such, the proposed development is considered capable of compliance with 
DCP 5, subject to conditions of consent that would be applied should Council 
determine to approve this application. 

 
(a) (iv) Any Matters Prescribed by the Regulations 
 

There are no additional matters that affect this application. 
 
(b) The likely impacts of the development and the environmental impacts on 

both the natural and built environments and social and economic 
impacts in the locality 

 
Visual Impacts 

Filling with gravel and the construction of sheds and associated buildings has 
extensively modified the subject site. In addition the use of this site for storage 
of machinery and work parts and tools is considered unsightly. 
 
Should Council wish to determine this application the applicant should be 
responsible for screening the site from both the Pacific Highway and the 
Pottsville Mooball Road with mature vegetation. 
 
Noise 
 
Council’s Environmental Health Officer has reviewed the proposal and 
provided the following comments: 
 



 

   

20 of 25

“The SEE suggests that the development would not adversely impact the 
amenity of the area and is not dissimilar to the previous RTA depot.  The 
hours of operation are proposed to be: 
 

• 7am to 6pm Monday to Friday and 7am to 5pm Saturday, with no 
work on Sundays and public holidays. 

 
The report recommends the implementation of a management plan for the 
site. 
 
The assessing planner advises that so far there is one written complaint 
and many verbal enquiries.  She also understands that a public petition is 
being organised. 
 
In my experience the development has potential to impact local amenity.  
Whilst the freeway is adjacent, the district is generally a quiet rural area.  
Whilst the site was previously used for an RTA depot residents may have 
been more tolerant of those activities because they were for a limited time 
and they were for the provision of public infrastructure. 
 
The applicant is requested to provide a noise impact assessment from a 
suitably qualified person for consideration. 
 
It is noted that the SEE indicates that the storage of plant and machinery 
will be limited to 25.  Condition to be applied.  Given the proposed 
operating hours lighting is unlikely to impact amenity.  Condition to be 
applied.   
 
The SEE indicates that tree planting will be carried out along the 
Pottsville/Mooball Road frontage to reduce visual impacts.  No plans or 
details have been provided.  Suggest plans etc are obtained and 
conditions be applied given that prospect of objections.” 

 
As per the request for additional information the applicant supplied an 
amended Noise Impact Assessment. Council’s Environmental Health Officer 
has reviewed the revised assessment proposal and provided the following 
comments: 
 

“A Noise Level Impact Assessment, Craig Hill Acoustics, December 2006 
has now been received.  Several questions were raised with Craig Hill by 
Email and responses provided Having considered those comments the 
report is considered satisfactory and conditions can be applied.  Please 
note the last comment from Craig Hill Acoustics  – ‘I would imagine 
Council would require a compliance test on completion accompanied by 
a Noise Management Plan to ensure no noise nuisance occurs’. 
 
The following conditions are recommended: 
 
• The premise shall be designed, constructed and operated in 

accordance with the Noise Level Impact Assessment, Craig Hill 
Acoustics, December 2006. 
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• All manufacturing and maintenance activities to be conducted 
within the buildings.  The north building shall be used for 
manufacturing and the south building shall be used for 
maintenance of agricultural equipment.   

• Prior to the commencement of any maintenance or manufacturing 
processes those attenuation measures identified in the approved 
Noise Level Impact Assessment shall be completed to the 
satisfaction of Director Environment & Community Services. Prior to 
commencement of maintenance or manufacturing a compliance 
test shall be conducted by a suitably qualified person and a 
compliance report provided to Council. That report shall also be 
accompanied by a Noise Management Plan for the premise. 

• Hours of Operation shall be 7am to 6pm Monday to Friday and 7am 
to 5pm Saturday, with no work on Sundays and public holidays. 

• Deliveries shall be restricted to 7am to 5pm Monday to Friday.” 
 
Should Council determine to approve this application the above conditions 
would need to be imposed on any consent.  
 
Drainage 
 
Council’s Development Engineer has provided the following: 
 

"An existing gully/un-named creek is located to the north of the subject 
development. Overland flow from the site is discharged to this gully via 
several spoon drains that traverse the subject land and the table drain in 
Pottsville-Mooball Road. 
 
The applicant proposes to undertake a minor modification to the north-
south spoon drain by extending it in a southerly direction to intersect with 
the spoon drain running parallel to the southern fence line. The 
modification is minor in nature and will assist by diverting stormwater 
away from the existing southern building and proposed car park area. 

 
Roof water presently discharges to the natural surface and then drains 
via surface drains to the table drain in Pottsville-Mooball Road.  A 
condition will be required to pipe this roof water so that it discharges to 
the spoon drain." 
 

Should Council determine to approve this application suitable conditions of 
consent can be provided.  

 
(c) Suitability of the site for the development 
 

For the reasons detailed in the above report the proposed rural site is not 
considered suitable for an industrial type development.  

 
(d) Any submissions made in accordance with the Act or Regulations 
 

The development application was advertised and notified to surrounding 
properties for a period of two weeks, closing on 29 November 2006.  During 
this period thirteen written submissions were received (including one from the 
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Environmental Defenders Office). The issues raised in the submissions are 
addressed in the following table. 

Issue Comment Assessment 
Site Suitability Relocate them now to a heavy 

industrial area not in the scenic 
coastal Tweed Valley 

 They should be in industrial 
areas like the one planned for 
3km from Pottsville 

 The business was previously 
in an industrial park why 
relocate it to a nice rural area. 

 We moved into a rural area for 
peace and quiet ad although 
we expect progress we do not 
want to be sitting in the middle 
of an industrial estate. 

 It is out of character with the 
rural locality. 

 The site is located within a 
major flood path and should 
not be used for commercial 
and or industrial purposes. 

The above report addresses site 
suitability and concludes that the site 
is not suitable for the proposed 
development.  
 
These objections form part of the 
reasons for refusal. 

Noise The noise levels of electrical 
grinding for eleven hours a day 
is above acceptable levels in 
this rural area 

 Using machinery which is of 
the highest noise value in a 
non industrial area is 
unacceptable 

 Use of angle grinders , power 
hacksaws, redial drills, milling 
machines, lathes, electrical 
presses etc is unacceptable for 
a rural location/ 

The applicant has submitted several 
Noise Impact Assessments, which 
have all been reviewed by Council’s 
Environmental Health Officer. Based 
on those reports it is possible for the 
site to have acoustic attenuation to 
reduce the impact on neighbours.  
 
However, given the large site area 
there appears to be the opportunity 
for work to be undertaken outside 
any attenuated buildings and 
therefore concern in regard to noise 
is still expressed. 
 
One of the reasons for refusal is that 
the proposal has the ability to impact 
upon external properties. 

Traffic The amount of heavy vehicles 
on this road is dangerous 

 Heavy vehicle traffic creates 
problems for safety for children 
waiting for the school bus. 

 The DA is misleading as there 
is no direct access to the 
Pacific Highway and Pottsville 
Mooball Road would need to 
be used as the only access.  

 The extra traffic (25 vehicles) 
is unacceptable for the rural 
locality. 

Council’s Development Engineer 
has reviewed the proposed access 
and road network and has indicated 
that from an Engineering 
perspective the proposed 
development could be facilitated 
subject to minor alterations to allow 
for a specific turning bay outside the 
site. 
 
However, from an amenity 
perspective the impact of this 
development on the adjoining 
residences is considered 
unreasonable. 
 
Therefore, one of the reasons for 
refusal is that the proposal has the 
ability to impact upon external 
properties. 
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Issue Comment Assessment 
Aboriginal Relics There are aboriginal sites of 

historic interest along this 
section of coastline – the 
Tweed would do well to 
preserve it for the future of the 
country 

There are no known items of 
significance on the subject site. 
 
Notwithstanding should Council 
determine to approve this 
application standard conditions of 
consent would need to be imposed 
to ensure that if any artefact was 
discovered site works are to cease 
immediately. 

Precedent If one of these activities is 
allowed to operate it will set a 
precedence for further 
industrial operations 

 The applicant claims the use is 
permissible due to the 
precedent of the site but in the 
past it has just been a one 
man nursery operation and 
then temporarily used by the 
RTA. 

The proposed development could 
potentially set an unwarranted 
precedent for utilisation of rural land 
for industrial purposes. 
 
Therefore one of the reasons for 
refusal is that it is in the general 
public interest to enforce the 
standards contained within the 
Tweed LEP 2000 specifically as it 
relates to the objectives of the 1(a) 
rural zone. 

Permissibility The proposed business 
sounds more like a factory and 
industrial activity than a rural 
one. 

 The proposal is to develop an 
industrial facility on rural zoned 
land. 

 There is a non-compliance 
with the zone objectives. 

 The application does not 
adequately satisfy Clause 8(2) 

These objections form part of the 
reasons for recommending refusal of 
this application. 
 
Specifically the proposed 
development does not satisfy the 
provisions contained within Clause 
8(2) of the Tweed LEP 2000. 

Contamination The site is contaminated with 
arsenic 

Council’s Environmental Health 
Officer has reviewed the applicant’s 
statements in this regard and 
concluded that prior to any approval 
being granted this application would 
first “need to have a statement from 
an accredited contamination site 
auditor which indicates that the site 
is suitable for the intended use.” 

False Information The DA is misleading and 
incorrectly states the facts 

The application as submitted has 
been assessed against Council’s 
records. 
 
The DA as submitted has sufficient 
detail to enable a determination, 
however, based on this assessment 
the application is recommended for 
refusal. 

 The applicants Clause 8(2) 
Assessment are breathtaking 
nonsense.  

Council’s assessment has detailed 
the inadequacies with the applicants 
Clause 8(2) Assessment that forms 
the basis for the reasons for refusal. 

Setbacks The buildings do not comply 
with the setback criteria as 
detailed within tweed LEP 
2000. 

This aspect of the development has 
been assessed against SEPP1 and 
is considered acceptable on merit. 
Therefore this aspect does not form 
part of the reasons for refusal. 

Amenity We are both shift workers who The potential for this development to 
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Issue Comment Assessment 
need sleep during the day. 
Use of the site for industrial 
purposes would interfere with 
the noise levels in the area 
and require sound treatments 
to my house. 

impact on adjoining properties forms 
one of the reasons for refusal. 

Property Values This development would de-
value my property 

This is not a matter for consideration 
under Section 79C of the 
Environmental Planning & 
Assessment Act 1979. 

 
(e) Public interest 
 

The issues raised within the submissions are considered valid and contribute 
to the reasons for refusal. The proposed development could potentially set an 
unwarranted precedent for utilisation of rural land for industrial purposes and 
therefore it is in the public interest for this application to be refused.  

 
OPTIONS: 
 
1. Refuse this application in accordance with the recommendation for refusal; 
 
2. i) Determine to approve this development in principal; and 

ii) Request the applicant to provide a statement from an accredited 
contamination site auditor, which indicates that the site is suitable for the 
intended use; and 

iii) Delegate the authority to approve the application to the Director of Planning & 
Development subject to suitable conditions of consent. 

 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Should the applicant be unhappy with the determination they have the right to appeal the 
decision in the NSW Land & Environment Court. 
 
POLICY IMPLICATIONS: 
 
The proposed development could potentially set an unwarranted precedent for utilisation 
of rural land for industrial purposes. 
 
CONCLUSION: 
 
Having regard to the objections received following notification, an assessment against 
Clause 8(2) of the Tweed LEP 2000, the rural character of the area, and the proximity of 
the development to residential properties the proposed use is not considered suitable for 
the location and therefore the proposed development is recommended for refusal. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

To view any "non confidential" attachments listed below, access the meetings link on Council's website 
www.tweed.nsw.gov.au or visit Council's offices at Tweed Heads or Murwillumbah (from Friday the week 
before the meeting) or Council's libraries (from Monday the week of the meeting). 
 

http://www.tweed.nsw.gov.au/
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Nil. 
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NOTICE NO. DA06/1275 
 

TWEED SHIRE COUNCIL 
 

ENVIRONMENTAL PLANNING AND ASSESSMENT ACT, 1979 
 

NOTICE OF DETERMINATION OF A DEVELOPMENT APPLICATION 
 

 
To: Mr J McLean and Ms A McLean 

C/- Barry McLean 
PO Box 818 
MURWILLUMBAH  NSW  2484  

 
Pursuant to Section 81(1)(a) of the Act, notice is hereby given of the determination by the 
Tweed Shire Council of Development Application No. DA06/1275 relating to land described as:- 
 
Lot 201 DP 1002166 
Pottsville Road 
Sleepy Hollow   
 
to be developed in accordance with plans and details submitted for the purpose of – 
 
MANUFACTURING SHEDS, DEPOT, OFFICE AND STORAGE 
 
The Development Application has been determined by the granting of consent subject to the 
conditions described below:-  

GENERAL 
 
1. The development shall be completed in accordance with the Statement of Environmental 

Effects and Drawing Nos 1-29 prepared by Darren Gibson Planning and dated 10 October 
2006, except where varied by the conditions of this consent. 

[GEN0005] 

2. Notwithstanding the issue of this development consent, separate consent from Council 
under Section 138 of the Roads Act 1993, must be obtained prior to any works taking 
place on a public road including the construction of new driveway access (or modification 
of access).    Applications for consent under Section 138 must be submitted on Council's 
standard application form and be accompanied by the required attachments and 
prescribed fee. 

[GEN0045] 

3. The issue of this Development Consent does not certify compliance with the relevant 
provisions of the Building Code of Australia. 

[GEN0115] 

4. The development is to be carried out in accordance with Development Control Plan No. 16 
- Subdivisions Manual and Councils adopted Development Design and Construction 
Specifications. 

[GEN0125] 
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5. Approval is given subject to the location of, protection of, and/or any necessary 
modifications to any existing public utilities situated within or adjacent to the subject 
property. 

[GEN0135] 

6. The premises shall be designed, constructed and operated in accordance with the Noise 
Level Impact Assessment, Craig Hill Acoustics, December 2006. 

[GENNS01] 

7. This consent lapses on 1 May 2008 and the consent is to be surrendered by that date in 
accordance with Section 80A(5) of the Environmental Planning and Assessment Act 1979 
and Clause 97 of the Environmental Planning and Assessment Regulations 2000. 

[GENNS02] 

PRIOR TO ISSUE OF CONSTRUCTION CERTIFICATE 

8. In accordance with Section 109F(i) of the Environmental Planning and Assessment Act 
1979 (as amended), a construction certificate for SUBDIVISION WORKS OR BUILDING 
WORKS shall NOT be issued until any long service levy payable under Section 34 of the 
Building and Construction Industry Long Service Payments Act, 1986 (or where such levy 
is payable by instalments, the first instalment of the levy) has been paid.  Council is 
authorised to accept payment.  Where payment has been made elsewhere, proof of 
payment is to be provided. 

[PCC0285] 

9. Any carparking floodlighting shall not spill beyond the boundaries of the site.  Lighting shall 
comply with AS 4282 and other relevant Australian Standards.  A plan of the lighting shall 
be approved by the Principal Certifying Authority PRIOR to the issue of a Construction 
Certificate for building works. 

[PCC0055] 

10. The developer shall submit detailed engineering plans to the PCA for the parking spaces 
as shown on Drawing No. 001 dated 10/10/05 including parking for the disabled in 
accordance with DCP2, AS 2890 and Austroads Part 11. 
Full design detail of the proposed parking and articulated vehicle manoeuvring areas 
including integrated landscaping shall be submitted to and approved by the Principal 
Certifying Authority prior to the issue of a construction certificate. 

[PCC0065] 

11. Any works to be carried out within the adjoining road reserve is subject to a Section 138 
application and approval being issued by Tweed Shire Council as the road authority. 
Application for these works and receipt of approval is to be obtained prior to the issue of a 
construction certificate for building works within the development site. 

[PCC0075] 

12. All imported fill material shall be from an approved source.  Prior to the issue of a 
construction certificate details of the source of fill, documentary evidence that the fill 
material is free of any contaminants and haul route shall be submitted to the satisfaction of 
the General Manager or his delegate. 

[PCC0465] 



3 

13. Council has no flood records nor ground levels in this rural locality.  The Construction 
Certificate application must provide historical evidence, by local enquiry, of the extent of 
flood affect on the property, if any, and provide a design flood level for the development. 

[PCC0695] 

14. Design detail shall be provided to address the flood compatibility of the proposed structure 
including the following specific matters: 
(a) Subject to the requirements of the local electricity supply authority, all electrical 

wiring, outlets, switches etc. should, to the maximum extent possible be located 
above the design flood level. All electrical wiring installed below the design flood level 
should to suitably treated to withstand continuous submergence in water. 

(b) Define adequate provision for the flood free storage for goods and equipment 
susceptible to water damage in accordance with Section A3 of Council's 
Consolidated DCP. 

[PCC0705] 

15. A traffic control plan in accordance with AS1742 and RTA publication "Traffic Control at 
Work Sites" Version 2 shall be prepared by an RTA accredited person shall be submitted 
to the Principal Certifying Authority prior to issue of the Section 138 approval.  Safe public 
access shall be provided at all times. 

[PCC0865] 

16. Application shall be made to Tweed Shire Council under Section 138 of the Roads Act 
1993 for any works within the road reserve. 

[PCC0885] 

17. Application shall be made to Tweed Shire Council under Section 138 of the Roads Act 
1993 for works pursuant to this consent located within the road reserve.  Application shall 
include engineering plans and specifications for the following required works: - 
(a) The applicant shall provide a Basic Right Turn BAR treatment for a right turn 

movement from Pottsville-Mooball Road into the development in accordance with 
figure 6.37 of Austroads 2005, intersection at Grade. 

The above mentioned engineering plan submission must include copies of compliance 
certificates relied upon and details relevant to but not limited to the following: - 
• Road works/furnishings 
• Stormwater drainage 
• Water and sewerage works 
• Sediment and erosion control plans 
• Location of all services/conduits 
• Traffic control plan 

[PCC0895] 

18. Waste material (soil, concrete, timber, masonry, steel and the like) generated by the 
development shall be disposed of in accordance with a Waste Management Plan which 
shall be submitted to and approved by the Principal Certifying Authority PRIOR to the 
issue of a construction certificate.   
The Plan shall specify how the waste is to be treated and/or where the waste is to be 
disposed of. 

[PCC1065] 
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19. All roof waters are to be disposed of through properly jointed pipes to the spoon drain 
located to the west of the existing buildings.  All PVC pipes to have adequate cover and 
installed in accordance with the provisions of AS/NZ3500.3.2.  Note:  A detailed 
stormwater and drainage plan is to be submitted to and approved by the PCA prior to 
commencement of building works. 

[PCC1115] 

20. A construction certificate application for works that involve any of the following:- 
• connection of a private stormwater drain to a public stormwater drain 

• installation of stormwater quality control devices 

• erosion and sediment control works 

will not be approved until prior separate approval to do so has been granted by Council 
under section 68 of the Local Government Act 1993. 

Applications for these works must be submitted on Council's standard s68 stormwater 
drainage application form accompanied by the required attachments and the prescribed 
fee. 

[PCC1145] 

21. Erosion and Sediment Control shall be provided in accordance with the following: 
(a) The Construction Certificate Application for building works must include a detailed 

erosion and sediment control plan prepared in accordance with Section D7.07 of 
Development Design Specification D7 - Stormwater Quality. 

(b) Construction phase erosion and sediment control shall be designed, constructed and 
operated in accordance with Tweed Shire Council Development Design Specification 
D7 - Stormwater Quality and its Annexure A - "Code of Practice for Soil and Water 
Management on Construction Works". 

[PCC1155] 

22. In accordance with Section 68 of the Local Government Act, 1993, any premises 
proposing to discharge into Councils sewerage system a waste water other than domestic 
sewage, shall submit to Council a completed application for a Trade Waste Licence.  This 
application is to be approved by Tweed Shire Council PRIOR to the issuing of a 
Construction Certificate to discharge to Councils sewerage system. 

[PCC1255] 

23. Section 94 Contributions 
Payment of the following contributions pursuant to Section 94 of the Act and the relevant 
Section 94 Plan.   

Pursuant to Clause 146 of the Environmental Planning and Assessment Regulations, 
2000, a Construction Certificate shall NOT be issued by a Certifying Authority unless all 
Section 94 Contributions have been paid and the Certifying Authority has sighted Council's 
"Contribution Sheet" signed by an authorised officer of Council.  
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A CURRENT COPY OF THE CONTRIBUTION FEE SHEET ATTACHED TO THIS 
CONSENT MUST BE PROVIDED AT THE TIME OF PAYMENT. 

These charges will remain fixed for a period of 12 months from the date of this consent 
and thereafter in accordance with the rates applicable in the current version/edition of the 
relevant Section 94 Plan current at the time of the payment.  

A copy of the Section 94 contribution plans may be inspected at the Civic and Cultural 
Centres, Tumbulgum Road, Murwillumbah and Brett Street, Tweed Heads.  

 Stage 1 

(a) Tweed Road Contribution Plan: $7,777 
S94 Plan No. 4 (Version 4.0) 

Sector8a_4 
[PCC0215] 

24. A certificate of compliance (CC) under Sections 305, 306 and 307 of the Water 
Management Act 2000 is to be obtained from Council to verify that the necessary 
requirements for the supply of water and sewerage to the development have been made 
with the Tweed Shire Council. 
Pursuant to Clause 146 of the Environmental Planning and Assessment Regulations, 
2000, a Construction Certificate shall NOT be issued by a Certifying Authority unless all 
Section 64 Contributions have been paid and the Certifying Authority has sighted Council's 
"Contribution Sheet" and a "Certificate of Compliance" signed by an authorised officer of 
Council. 

Annexed hereto is an information sheet indicating the procedure to follow to obtain a 
Certificate of Compliance: 

Stage 1 

Water DSP6: 0.05781 ET @ $4598 $266 

Stage 2 

Water DSP6: 0.00948 ET @ $4598 $44 

These charges to remain fixed for a period of twelve (12) months from the date of this 
consent and thereafter in accordance with the rates applicable in Council's adopted Fees 
and Charges current at the time of payment. 

A CURRENT COPY OF THE CONTRIBUTION FEE SHEET ATTACHED TO THIS 
CONSENT MUST BE PROVIDED AT THE TIME OF PAYMENT. 

Note:  The Environmental Planning and Assessment Act, 1979 (as amended) makes no 
provision for works under the Water Management Act 2000 to be certified by an Accredited 
Certifier. 

[PCC0265] 

PRIOR TO COMMENCEMENT OF WORK 

25. The erection of a building in accordance with a development consent must not be 
commenced until: 
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(a) a construction certificate for the building work has been issued by the consent 
authority, the council (if the council is not the consent authority) or an accredited 
certifier, and 

(b) the person having the benefit of the development consent has: 
(i) appointed a principal certifying authority for the building work, and 
(ii) notified the principal certifying authority that the person will carry out the 

building work as an owner-builder, if that is the case, and 
(c) the principal certifying authority has, no later than 2 days before the building work 

commences: 
(i) notified the consent authority and the council (if the council is not the consent 

authority) of his or her appointment, and 
(ii) notified the person having the benefit of the development consent of any critical 

stage inspections and other inspections that are to be carried out in respect of 
the building work, and 

(d) the person having the benefit of the development consent, if not carrying out the work 
as an owner-building, has: 
(i) appointed a principal contractor for the building work who must be the holder of 

a contractor licence if any residential work is involved, and 
(ii) notified the principal certifying authority of any such appointment, and 
(iii) unless that person is the principal contractor, notified the principal contractor of 

any critical stage inspection and other inspections that are to be carried out in 
respect of the building work. 

[PCW0215] 

26. Prior to work commencing, a "Notice of Commencement of Building or Subdivision Work 
and Appointment of Principal Certifying Authority" shall be submitted to Council at least 2 
days prior to work commencing. 

[PCW0225] 

27. Where prescribed by the provisions of the Environmental Planning and Assessment 
Amendment (Quality of Construction) Act 2003, a sign must be erected in a prominent 
position on any site on which building work, subdivision work or demolition work is being 
carried out: 
(a) showing the name, address and telephone number of the principal certifying authority 

for the work, and  

(b) showing the name of the principal contractor (if any) for any building work and a 
telephone number on which that person may be contacted outside working hours, 
and 

(c) stating that unauthorised entry to the site is prohibited. 

Any such sign is to be maintained while the building work, subdivision work or demolition 
work is being carried out, but must be removed when the work has been completed. 

[PCW0255] 
28. The proponent shall locate and identify all existing underground services prior to 

commencing works and ensure there shall be no conflict between the proposed 
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development and existing infrastructure including areas external to the development site 
where works are proposed. 

[PCW0005] 

29. Written approval for any application under Section 138 of the Roads Act 1993 is required 
prior to commencing works within the road reserve. 

[PCW0705] 

30. Prior to commencement of work on the site all erosion and sedimentation control 
measures are to be installed and operational including the provision of a "shake down" 
area where required to the satisfaction of the Principal Certifying Authority.  
Please note that this sign is to remain in position for the duration of the project. 

[PCW0985] 

31. The proponent shall notify Councils Engineering & Operations Division of intention to 
commence drawing water in accordance with the requirements of the approval to draw 
water. 

[PCW1045] 

32. Any alteration to the existing on-site sewage management facilities must be approved to 
the satisfaction of the General Manager or his delegate. 

[PCW1125] 

33. It is the responsibility of the contractor to identify and locate all underground utility services 
prior to commencing works. 

[PCW1165] 

DURING CONSTRUCTION 

34. Construction site work including the entering and leaving of vehicles is limited to the 
following hours, unless otherwise permitted by Council: - 
Monday to Saturday from 7.00am to 7.00pm 

No work to be carried out on Sundays or Public Holidays 

The proponent is responsible to instruct and control subcontractors regarding hours of 
work. 

[DUR0205] 

35. All building work (other than work relating to the erection of a temporary building) must be 
carried out in accordance with the requirements of the Building Code of Australia (as in 
force on the date the application for the relevant construction certificate was made). 

[DUR0375] 

36. The Principal Certifying Authority is to be given a minimum of 48 hours notice prior to any 
critical stage inspection or any other inspection nominated by the Principal Certifying 
Authority via the notice under Section 81A of the Environmental Planning and Assessment 
Act 1979.   

[DUR0405] 

37. It is the responsibility of the applicant to restrict public access to the building site, building 
works or materials or equipment on the site when building work is not in progress or the 
site is otherwise unoccupied in accordance with WorkCover 2000 Regulations.  

[DUR0415] 
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38. All materials used in the building must comply with the smoke developed and spread of 
flame indices specified in Specification C1.10 of the Building Code of Australia. 
Note: Many materials including some timbers such as western red cedar do not 
comply and it is the applicants responsibility to ensure that all materials to be used are 
within the criteria specified. 

[DUR1275] 

39. Exits are to be provided so that no point on the floor of the building shall be more than 20 
metres from: 
(a) an exit; or 
(b) a point from which travel in different directions to two exits is available in which case 

the maximum distance to one of those exits shall not exceed 40 metres. 
[DUR1285] 

40. Exit signs which comply with Part E4.5 of the Building Code of Australia and are designed 
in accordance with Part E4.8 of the Building Code of Australia and are to be installed.  
Mounting heights shall be in accordance with AS2293.1. 

[DUR1295] 

41. Emergency lighting to comply with Part E4.2 of the Building Code of Australia shall be 
provided.  Details of the system to be used and a certificate from the electrical engineer to 
certify that the system will comply with all relevant requirements of Part E4.4 of the 
Building Code of Australia and AS 2293.1 are to be submitted to the PCA prior to 
installation. 

[DUR1305] 

42. Doors forming exits, paths of travel to exits and parts of exits shall comply with the relevant 
provisions of D2.19 and D2.20 of the Building Code of Australia. 

[DUR1315] 

43. Access to the building for people with disabilities shall be provided and constructed in 
accordance with the requirements of Section D of the Building Code of Australia. Particular 
attention is to be given to the deemed-to-satisfy provisions of Part D-3 and their 
requirement to comply with AS1428. 

[DUR1685] 

44. Where access for people with disabilities is required to be provided to a building, sanitary 
facilities for the use of the disabled must also be provided in accordance with the 
provisions Part F-2 of the Building Code of Australia. 

[DUR1705] 

45. Council is to be given 24 hours notice for any of the following inspections prior to the next 
stage of construction: 
(a) internal drainage, prior to slab preparation; 
(b) water plumbing rough in, and/or stackwork prior to the erection of brick work or any 

wall sheeting; 
(c) external drainage prior to backfilling. 
(d) completion of work and prior to occupation of the building. 

[DUR2485] 
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46. Plumbing 
(a) A plumbing permit is to be obtained from Council prior to commencement of any 

plumbing and drainage work. 
(b) The whole of the plumbing and drainage work is to be completed in accordance with 

the requirements of the NSW Code of Practice for Plumbing and Drainage. 
[DUR2495] 

47. All new hot water installations shall deliver hot water at the outlet of sanitary fixtures used 
primarily for personal hygiene purposes at a temperature not exceeding:- 

* 43.50C for childhood centres, primary and secondary schools and nursing homes or 
similar facilities for aged, sick or disabled persons; and 

* 500C in all other classes of buildings.  

A certificate certifying compliance with the above is to be submitted by the licensed 
plumber on completion of works. 

[DUR2555] 

48. All proposed works to be undertaken are to be carried out in accordance with the 
conditions of development consent, approved construction certificate, Section 138 
approval, drawings and specifications. 

[DUR0005] 

49. During construction, all works required by other conditions or approved management plans 
or the like shall be installed and operated in accordance with those conditions or plans. 

[DUR0015] 

50. The provision of off street car parking generally in accordance with drawing No.001 dated 
10/10/06 including parking for the disabled where applicable.  The layout and construction 
standards to be in accordance with Development Control Plan No. 2 - Parking Controls, 
the Building Code of Australia and AS 2890. 

[DUR0085] 

51. All reasonable steps shall be taken to muffle and acoustically baffle all plant and 
equipment.  In the event of complaints from the neighbours, which Council deem to be 
reasonable, the noise from the construction site is not to exceed the following: 
A. Short Term Period - 4 weeks. 

L10 noise level measured over a period of not less than 15 minutes when the 
construction site is in operation, must not exceed the background level by more than 
20dB(A) at the boundary of the nearest likely affected residence. 

B. Long term period - the duration. 

L10 noise level measured over a period of not less than 15 minutes when the 
construction site is in operation, must not exceed the background level by more than 
15dB(A) at the boundary of the nearest affected residence. 

[DUR0215] 

52. All battered areas are to be topsoiled and grassed, or other suitable protection provided as 
soon as filling is placed adjacent to neighbouring properties. 

[DUR0805] 
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53. All fill and cut batters shall be obtained wholly within the subject land. 
[DUR0825] 

54. No soil, sand, gravel, clay or other material shall be disposed of off the site without the 
prior written approval of Tweed Shire Council. 

[DUR0985] 

55. The surrounding road carriageways are to be kept clean of any material carried onto the 
roadway by construction vehicles.  Any work carried out by Council to remove material 
from the roadway will be at the Developers expense and any such costs are payable prior 
to the issue of a Subdivision Certificate/Occupation Certificate. 

[DUR0995] 

56. All work associated with this approval is to be carried out so as not to impact on the 
environment.  All necessary precautions, covering and protection shall be taken to 
minimise impact from: - 

• Noise, water or air pollution 

• Minimise impact from dust during filling operations and also from construction 
vehicles 

• No material is removed from the site by wind 
[DUR1005] 

57. All practicable measures must be taken to prevent and minimise harm to the environment 
as a result of the construction, operation and, where relevant, the decommissioning of the 
development. 

[DUR1025] 

58. Where the construction work is on or adjacent to public roads, parks or drainage reserves 
the development shall provide and maintain all warning signs, lights, barriers and fences in 
accordance with AS 1742.3-2202 (Manual of Uniform Traffic Control Devices).  The 
contractor or property owner shall be adequately insured against Public Risk Liability and 
shall be responsible for any claims arising from these works. 

[DUR1795] 

59. Before the commencement of the relevant stages of road construction, reports shall be 
submitted to Council from a Registered NATA Consultant demonstrating. 
(a) That the pavement has been designed and constructed in accordance with Tweed 

Shire Councils adopted Construction and Design Specification, D2. 
(b) That the pavement materials to be used comply with the specifications tabled in 

Tweed Shire Councils adopted Design and Construction Specifications, C242-C245, 
C247, C248 and C255. 

[DUR1805] 

60. During the relevant stages of road construction, reports shall be submitted to the PCA by a 
Registered NATA Geotechnical firm demonstrating. 
(a) That the pavement layers have been compacted in accordance with Councils 

adopted Design and Construction Specifications. 



11 

(b) That pavement testing has been completed in accordance with Table 8.1 of AS 3798 
including the provision of a core profile for the full depth of the pavement. 

[DUR1825] 

61. The proponent must not undertake any work within the public road reserve without giving 
Council's Engineering & Operations Division forty eight (48) hours notice of proposed 
commencement.  Failure to comply with this condition may result in a stop work notice 
being issued and/or rejection of the works undertaken. 

[DUR1845] 

62. Any damage caused to public infrastructure (roads, footpaths, water and sewer mains, 
power and telephone services etc) during construction of the development shall be 
repaired in accordance with Councils adopted Design and Construction Specifications. 

[DUR1875] 

63. The proponent shall comply with all requirements tabled within any approval issued under 
Section 138 of the Roads Act. 

[DUR1885] 

64. The written consent of the registered proprietors of adjoining land, where the said works 
encroach thereon is to be submitted to Council prior to works commencing. 

[DUR2005] 

65. The works are to be completed in accordance with Councils Development Control Plans 
and Design & Construction Specifications, including variations to the approved drawings 
as may be required due to insufficient detail shown on the drawings or to ensure that 
Council policy and/or good engineering practices are achieved. 

[DUR2025] 

66. The builder must provide an adequate trade waste service to ensure that all waste material 
is contained, and removed from the site for the period of construction. 

[DUR2185] 

67. Appropriate arrangements to the satisfaction of Council's General Manager or his delegate 
shall be provided for the storage and removal of garbage and other waste materials. 

[DUR2205] 

68. Hazardous or industrial waste must be stored and disposed of in a manner to minimise its 
impact on the environment including appropriate segregation for storage and separate 
disposal by a waste transporter licensed by the EPA. 

[DUR2215] 

69. All roofwaters are to be disposed of through properly jointed pipes to the spoon drain 
located to the west of the existing buildings.  All PVC pipes to have adequate cover and 
installed in accordance with the provisions of AS/NZS3500.3.2.  Note - All roofwater must 
be connected to an inter allotment drainage system where applicable. 

[DUR2335] 
70. Regular inspections shall be carried out by the Supervising Engineer on site to ensure that 

adequate erosion control measures are in place and in good condition both during and 
after construction. 

[DUR2375] 

71. Appropriate measures are to be put in place during the construction period to prevent the 
transport of sediment from the site.  Should any material be transported onto the road or 
any spills occur it is to be cleaned up prior to cessation of same days work and/or 
commencement of any rain event. 
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[DUR2405] 
72. Vehicles leaving the premises shall be sufficiently free from dirt, aggregate or other 

materials such that materials are not transported onto public roads. 
[DUR2415] 

73. The site shall not be dewatered, unless written approval to carry out dewatering operations 
is received from the General Manager or his delegate. 

[DUR2425] 
74. All waters that are to be discharged from the site shall a pH between 6.5 and 8.5 and 

suspended solids not greater than 50mg/kg.  The contractor shall nominate a person 
responsible for monitoring of the quality of such discharge waters on a daily basis and the 
results recorded.  Such results shall be made available to Council's Environmental Health 
Officer(s) upon request. 

[DUR2435] 
75. All water drawn from Councils reticulated system shall be via a Tweed Shire Council 

metered standpipe.  The location o the hydrant shall be nominated by Tweed Shire 
Council and all water shall be only used for the purposes nominated by the applicant for 
the duration of the construction activities. 

[DUR2575] 
76. Acid sulfate soils shall not be exposed or disturbed. Materials one (1) metre or greater 

below the natrual ground level shall not be exposed or disturbed. 
[DURNS01] 

PRIOR TO ISSUE OF OCCUPATION CERTIFICATE 

77. A person must not commence occupation or use of the whole or any part of a new building 
or structure (within the meaning of Section 109H(4)) unless an occupation certificate has 
been issued in relation to the building or part (maximum 25 penalty units). 

[POC0205] 

78. The building is not to be occupied or a final occupation certificate issued until a fire safety 
certificate has been issued for the building to the effect that each required essential fire 
safety measure has been designed and installed in accordance with the relevant 
standards. 

[POC0225] 

79. All existing essential fire safety measures are to be certified by a qualified person to the 
effect that each of the fire safety measures has been assessed and were found to be 
performing to a standard not less than that to which it was originally designed. 

[POC0525] 

80. Prior to the occupation of any building and prior to the issue of any occupation certificate a 
final inspection report is to be obtained from Council to verify the satisfactory installation of 
all plumbing and drainage and the on-site sewage management facility. 

[POC1035] 
81. Prior to issue of an occupation certificate, all works/actions/inspections etc required at that 

stage by other conditions or approved management plans or the like shall be completed in 
accordance with those conditions or plans. 

[POC0005] 

82. Prior to the issue of an Occupation Certificate a defect liability bond (in cash or unlimited 
time Bank Guarantee) shall be lodged with Council. 
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The bond shall be based on 5% of the value of the works approved under Section 138 of 
the Roads Act (minimum $1,000.00) which will be held by Council for a period of 6 months 
from the date on which the Occupation Certificate is issued.  It is the responsibility of the 
proponent to apply for refund following the remedying of any defects arising within the 6 
month period. 

[POC0165] 

83. Work as executed plans are to be provided to Council in accordance with Councils 
adopted Development Design and Construction Specification. 
Note:  Where works are carried out by Council on behalf of the developer it is the 
responsibility of the DEVELOPER to prepare and submit works-as-executed plans. 

[POC0765] 

USE 

84. The use to be conducted so as not to cause disruption to the amenity of the locality, 
particularly by way of the emission of noise, dust, fumes or the like. 

[USE0125] 

85. All activities associated with the occupancy of the building are to comply with the 
Protection of the Environment Operations Act, 1997. 

[USE0135] 

86. Activities occurring at the premises must be carried out in a manner that will minimise 
emissions of dust from the premises. 

[USE0145] 

87. Hours of operation of the business are restricted to between 7:00am and 6:00pm, Monday 
to Friday and 7:00am to 5:00pm on Saturday with no work on Sunday and public holidays 

[USE0185] 

88. Deliveries shall be restricted to 7:00am to 5:00pm Monday to Friday. 
[USENS05] 

89. Prior to the commencement of use, Development Consent No.T4/1762 is to be 
surrendered in accordance with Section 80A(5) of the Environmental Planning and 
Assessment Act 1979 and Clause 97 of the Environmental Planning and Assessment 
Regulations 2000. 

[USENS06] 

90. Prior to the commencement use, a Long-Term Site Management Plan relating to site 
contamination is to be prepared in accordance with the recommendations in Section 13.0 
of the "Remedial Action Plan and Site Validation" report prepared by Graham Lancaster 
and Lee O'Conner of Southern Cross University and dated February 2007. The plan is to 
be approved by the General Manager or his delegate. 

[USENS07] 

91. All external artificial lighting shall be shielded where required to the satisfaction of Councils 
General Manager or his delegate to ensure that the spill of light or glare from such lighting 
does not create a nuisance to any adjoining or neighbouring premises. 

[USE0205] 

92. Upon receipt of a noise compliant that Council deems to be reasonable, the 
operator/owner is to submit to Council a Noise Impact Study (NIS) carried out by a suitably 
qualified and practicing acoustic consultant. The NIS is to be submitted to the satisfaction 
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of the General Manager or his delegate. It is to include recommendations for noise 
attenuation. The operator/owner is to implement the recommendations of the NIS within a 
timeframe specified by Council's authorised officer 

[USE0245] 

93. Any vehicles that remain on site for periods in excess of five (5) minutes are required to 
switch off their engines. 

[USE0255] 

94. All hazardous and/or dangerous goods shall be stored in accordance with requirements of 
WorkCover NSW and not exposed to any flood waters. 

[USE1035] 

95. The disposal of all wash water, oil, grease or other pollutants from the business shall be 
disposed of to the satisfaction of Council's General Manager or his delegate. 

[USE1055] 

96. A maximum of twenty-five (25) articles of plant and machinery (trucks or the like) shall be 
stored at the premises at any one time. 

[USENS01] 

97. Any spray painting shall be carried out within a Workcover approved booth. Spray painting 
shall not be carried out without the booth having been inspected and approved by 
WorkCover. 

[USENS02] 

98. All manufacturing and maintenance activities to be conducted within the buildings. The 
north building shall be used for maintenance of agricultural equipment. 

[USENS03] 

99. Prior to the commencement of any maintenance or manufacturing processes, those 
attenuation measures identified in the approved Noise Level Impact Assessment shall be 
completed to the satisfaction of Council's Director of Environment and Community 
Services. Prior to commencement of maintenance or manufacturing a compliance test 
shall be conducted by a suitably qualified person and a compliance report provided to 
Council. That report shall also be accompanied by a Noise Management Plan for the 
premises. The Noise Management Plan is to be approved by the General Manager or his 
delegate. 

[USENS04] 

 
 
 
The reasons for the imposition of conditions are to minimise any adverse impact the 
development may cause and to give effect to the objectives of the Environmental Planning and 
Assessment Act, 1979. 
 
 
The application was determined on: 1 May 2007 
The consent to operate from: 1 May 2007 
The consent to lapse on 1 May 2008 unless commenced prior to that date. 
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RIGHT OF APPEAL 

If you are dissatisfied with this decision Section 97 of the Environmental Planning and 
Assessment Act, 1979 gives you to right to appeal to the Land and Environment Court within 12 
months after the date on which you receive this notice. 
 
Signed on behalf of the Tweed Shire Council 

Noel Hodges, Director, Planning & Development 
1 May 2007 
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GermalMurager,
Twæd Shire Ceuncil,

r Attentisn: Ms- Galle

Subject DevelopmenÉ Application D 
^ 

06tI275 Steepy Hollow

Ðetr SL

- sqtdbT

(-ot aot Dp ræarb6
Potlsvi llø Soad
st¿eP\ l-lo (loñ

Thåtrk you fu yorn letter of 1 May 2007 conveying this decision and the righr of appeal.

fn this cantext we will need to lmow;-

l. \ffhetherthe Council itself specifically gave this approval or whetherthis u¡as
delegafed to the General Mauager. The Minutes use the term 'to determine-*
uihichpresurnabþ meåns "to mäke a ruling od'(approve/reject and/or s¿t
conditions), but they give no indication of the reasons for the approval-

lVlretùer the former approval of the site as a 'depot' was the main justification æ
Grpecedertt fcr approving ib use as a substantial industial complex, of which a
DWct is cnly a part.

rùfheiùer afactory manufacturing heavy industrial equçment forhaulage and cane
Cufting contractors can ba classified as 'ligùt' industrypermittëd as a secendar5r
æti,r¡lty in zone Rural I A

Wheûberthe approval is for afixed 12 mcnth term or flexible, given *re obsæure
condition in the Notice: 'The conseat to lapse on I May 2008 unless commenced
prior to that date'. What does this mean?

ìFheiher tlre alleged l¿ck of a convenient industial esfaÊe (with the implication
tùat a green Tweed rural amenity would indeed be suiÞble) was tested - both for
its accrnacy md for the land usage and precedent principles involved.

f am sure you will appreciate our need for this information to pursue any appeal, and
we would therefore be gratefut for your assistance.

Yauns Euly,

#*m^-7, 
^ronbehatf 

orthe residents of sÌeepyHonow.

2.

J.

4.

5.
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DEVELOPMENT APPLICATION DAO6/1275, SLEEPY HOLLOW .

Now that the dust has settled somewhat on the above matter, and I have found time to
study.the documents, I write to express my profound dismay at the way this matter appears to
have been handled.

ln brief, the application_was processed by Council's Planning Department in the usual way,
submítted to the Planning Committee recommending rejection- on numerous environmentâl
grounds, voted on by the Administrators then passed back to the General Manager for4etermination under certain conditions. ln the event, it was apparently determined, not-by the
,-eneral Manager, but by the Director of Planning, on terms inconsistént with the Administrätor's

directions.
pecific aspects, and I should appreciate your

Committee on April 17, 2007 gave a well-
ing rejection on numerous grounds. However

ptieî tnãt the subject of the aþplication, Lot 201
roval dating back to 1982 - for a truck depot
of this approval was parried; the reason now

d, of some 2O-or-so hectares, formerly owned

JW îf;3'iL;fl ,,lJr'lS,3,.Iå¿, fl 3:i3, I,n ?lo 3
1. lt is inconceivable that any priordev.elopment atically valid for the much smailei Lot

201, regardle ln other words, if any prior DA did notautomaticalfy Council, with any conditíons warranted
by the size, s
. This flawed statement about a valid prior approval was apparently fundamental in
.ersuading the Planning Committee not to endorse Council's reconidrendations to reject the
application, and to direct ân alternative approach. This vital question should clearly be re-exámined.

(2) Planning Committees, Councillors, etc., would surely expect that all Minutes submitted
to them would have the full endorsement of the r Coúncil'executives (General Manager,

ee meeting re Lot 201, it was revealed
osed to the recommendations in the Minute. ln

"J'liliq[""'H"li''å"ft l'J".H"i,ilL*"iIî":iXî

Significantly, .o.ne hears that, in the event, the case was determined, not by the General
Manager, as directed.by the Administrators, but by the Diroctor of Planning. This ¡írocedure was
apparently permitted in spite of the Directór's known opposition - to thê well-argued

C in spite of the Administrator's specific direction to
gation.

Committee meeting, might be forgiven for
of an ambush.

ould surely be established whether this vital
), why, and at whose behest. Also the precise
mendations" into the Minute, voted on by the

Administrators immediately after the Planning Committee hearing. Your findings'on this signiiicant



aspect would be appreciated.

(3) lt is apparent that DA06/1275 regarding Lot 201 was determined essentially on the
basis of the abovementioned 1982 precedent - which, as I have explained, is, in itself, a very
dubious precedent. DA0611275 was basically for a manufacturing facility, and storage of
earthmoving equipment in the off-season.

Even if the precedent of a truck-storage, etc, facility was valid for Lot 201, it could have been
of little use to the applicant unless it was expanded to embrace his proposed storage and servicing
of heavy (earthmoving) equipment, wth or without additional conditions. There seems to have
been no logic whatever in using the 1982 precedentto add the manufacturing of 12-tonne cane
tractors to any existing storage/maintenance rights, in order to impose conditions. This addition may,
in etfect, and for no valid reason whatever, establish a completely undesirable precedent for a rural
area, in a time of strong environmental consciousness and rehabilitation.

Clearly, if DA06/1275 had been rejected in accordance with the strong recommendation to
the Pfanning Committee, the applicant would have had to seriously look for an industrial site for
mandacturing cane transporter-tractors, etc., and Council could have applied appropriate conditions.

The argument about imposing conditions has limited cogency anyway, as all storage,
'eMcing, manufacturing and other facilities and activities are automatically subject all cunent State and
,'ederal statutes regarding noxious substances, emissions, OHS, hours of operation, and so on.

This aspect of the case should also be properly re-examined, as it will surely resufface if the
applicant presents a new DA before the DA06/1275 approval lapses on May 1,2008 .

I requested a copy of the formal document on which the application was subsequently
determined, as this presumably sets out the particular grounds on which the initial recommendations
for rejection were set aside, and the DA approved. This request was also parried, on the strange
grounds that, although the Planning Commlttee Minute, designed to set out the facts as well as to
resolve the case, was a public document, the decisive document was deemed to be a confidential
one.l

(4) There seems to be a gross inconsistency between (a) the directions of the
Administrators in relation to the Planning Committee Minute, (and confirmed in the otficial "Tweed
Link") and (b) the wording on page 14 of the letter to McLeans conveying consent .

The Minute, etc says that any approval is to be for a maximum of 12 months. The letter of
consent seems to say that the approval lapses after 12 months, but only if work (on the DA) has
not commenced meanwhile. ("The consent to lapse on 1 May 2008 unless commenced prior to
that date".) These two points are worlds apart. The wording of the letter on this point is decidedly in
the applicant's favour, and seems to be phrased to ensure that the approval would eventually'ìecome permanent.

I should appreciate your advice whether the terms of the letter of approval are, in fact,
deemed to be consistent with the directions of the Planning Committee and the Administrators.
Also what opportunities exist meanwhile for local residents to ensure that, after the 12-months
approval lapses, the site is only used for environmentally{riendly purposes.

I have studied the available documents carefully, and find no answers to my above
concerns. I trust that, in your role as Council's Governance Otficer, and prasumably concerned with
proper form and procedures, legal correctness, probity, transparency, and so on, you will look into
these 4 aspects, and advise me in relation to each of them. Alternatively could you please let me
know where I should address my concerns.

The outcome so far is a completely unjustified, and effective conversion of what was a
storage site in a rural area, into an industrial site. Meanwhile, designated industrial sites in the Shire
go begging. This has resulted in the further degradation of the Sleepy Hollow environment and a
serious diminution of its attractiveness to visitors to the region. One needs no reminder that these
visitors are now vital to the economic wellbeing of Murwillumbah and the Tweed.

I should also appreciate receiving a copy of the formal document on which the case was
determined, which I mention in item 3.

Sincerely,

George B Zegelin.
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73 Warwick Park Road,
Mooball. NSW. 2483.
August 3,2OO7.

Mr Neil Baldwin,
Governance Officer - Public Officer,
Tweed Shire Council.
BoxBl6, Murwillumbah, NSW. 2484.

- Fax (02) 6670 2429.

Greetings, ,..or Jpt op roo¿\\o 6 Po"rs., r;€- Gr>

DEVELOPMENT APPLICATION D40611275, SLEEFY HOLLOW ,

Many thanks for Your letter
reqarding the above. ln my letter I

deÏerminéo by the Directór ot Plan
than those contained in the Council

This document did not accompany your lett
a æpV, as soon as connenient.

Sincerely,

George
+\

*55tfff
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The General Manager
Tweed Shire Council
P.O. Box 816
Murwillumbah NSW 2484

Dear Sir

(or*<to'-t- ñors€
t¡{:4J4*

Doc. No. .......... t.h5.).1.9.1.....

RËc'D 2IAUG 2007

I{ARD COPY rl'race f]

18 August20OT

subiect: Development Application DA 06/1275 sleepy Hollow.

Attention: Manager Risk & Human Resources/ public officer.

With reference to the conditions imposed by Council on this Factory it
might be useful for you to have on record our concern at the
exceedingly loud noise emanating from the Factory between gam
and 1Oam on Tuesday, 14 August 07.

we live about half a kilometre in a direct line from the Factory and
have never before experienced such a high pitched & penetrâting
mechanical cuttingtype din in this rural area. ln fact, it was so
unusual that we drove especially to confirm that the Factory was the
source, noting at the same time a sort of dust pall above the roof line.

lf this acceptable to you we propose to record similar episodes if they
re-occur.

LH & MF Border
542 Pottsville Road
Sleepy Hollow 24Bz

?oßsJ,,¡¿ |.-4-o Su2Ê?'4 (*^''^J

lø¡ Xt DQ |c.oe t 6L



Tb GrnsalMmager,
Tweed Shire Ccuncil,
P.O. BOX 8tór
MURIIflILLUMBÁ,H NSW 2484

7 V/arwickParkRoa4
SLEEPY HOLLOU/ NSW

29-08,2t08

JohuJameson fuur¡.,moñ - r..otsÉ
u¡''-'-:4ab4*
T\I,EED SHIBE

Detr Sh

\Y'e would like to bring your attention to a noise problem coming from the Cane Bin
Mmufrcturing at Sleepy Hollow. We did put in an objection to the factory beins
allowed to openate. However they were given 12 mouÉhs to operate before it would be
æYiew€d-

On Tuesday 14ft August ,20A? the noise coming from the factary was quite horrifTc and
ihere was aiso some kind of emission coming out at the same time. I phoned the council
to ste if sorneone could come out, but after waiting for quite a length of time I was
disconneeted.

Then again on Wednesday 22d August, 200? ald again on Tuesday 28ù August, 2t0?,
fure r¡ras e:etrrsnrely loud banging coming from the factory. Please rote we me not
intwdËng to ¡¡¡rite to you each and every time we experience this kind of noise buÉ we
will csuinfy dacument each episode-

If is very un-settling when trying to have a rcst
(due to heattL conditiot) ard this infemal bang - bmg - batg just keeps gofug on.

Crn cr¡ucern is thaf once the twelve months are up, they witl be free to make as much
naise as they want on a daily basis.

Tlmking Yoa

V i.-.,-Ja11jz:rùv\-.....-- C.6tTì puat FJT

Lo* aol DP \æJlbb
Potfsv ¡ t(¿ eoaà, s\exe5il"\b'^r

ruì("û 30AUG 2007

I' I I u No. Ð,,f, aþ..1.1 a15..!
J)rrt:. Nt,. .,,!..9.ffi tSIß...

IlvL\CE
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DHr Siq

sfith refmmce tc the Development Application D40611275 Sleepy Hatlcw'
I would like to-express my conærn about the naise ccming from the factcry
on Tuæday 14ü.

I am abeauty therapist and it is very diffrcult to work with the dreadful noise
ftey urwe making last wæk.

I am hoping he is aot just keeping a low profile during his 'þobation"
p€riod and then intending to go on with this type of noise in the fuhre.

I respectfulty ask council to make note of this.incident.

Tfoe General Manager,
TrlffiGd Shire Council,
P.O. Box 816,
MURUfILLUMBAH 2484

Yor¡m sinmely,

/T€rri-Anne Slater
41 r#arwick Park Road,
SLEEPY HOLLOTV NSW 2483

,jr, IJ "ir_ 
_

i

20rH August, 2Ðû7

t + ¿ot ÐP too2t 6 ú

Pollsui Ite þo^/'
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Gayle Usher

02/0412008

From: Karen Border[kborder@qldnet.com.au]

Sent: Tuesday, '1 April 2008 8:09 PM

To: Corporate Email

Subject: DA Sleepy Hollow follow up

The General Manager

Tweed Shire Council
PO Box 816
Mun¿villumbah NSW 2484

02 April 2008

Attention: Manager Development Assessment
(Council letter 5 September 2007)

Reference: DevelopmentApplication DA06/127S. Sleepy Hollow.

b
Dear Sir

Local opposition to this DA - the manufacture of cane bins, food containers etc. - was
based on several concerns, mainly:

- the establishment in our rural setting of medium to heavy industry, as distinct from
the'light industry'permissible in this rural zone;

- with specific approval given in 1982 the site has been used for storage and
maintenance of the then owners' vehicles. There was no reference at all to
manufacturing in the 1982 approval, yet this was quoted as relevant to the above D.A.;

- the threat to a rural amenity through the precedent set for industrial expansion in
the area, even though facilities for industrial activities were available elsewhere;

- doubts about assurances in the DA on noise and dust pollution, traffic flows,
entrance and adjacent roadworks, & so on.

ln approving the DA, Council took these concerns into account. lt set strict conditions
and, importantly, limited the activity to 1 year, ending this month . (Tweed Link, 24
April2007)

This timetable gives us the opportunity to recall our continuing concerns, with the
following request.

The signage on the premises now in use combined with the firm's current entry on
Trailers in the Yellow Pages (p.928) clearly imply an ongoing activity there. We would
therefore appreciate your assurance that the timetable is to be observed, and that our



page2 of 2
l'

' community will be kept informed and involved if and when any var¡ations are sought to
the DA's terms and conditions, espec¡ally regarding termination.

We remain convinced that it is in the Shire's best interest to continue to protect its rural
attractions and pursuits from industrial intervention.

Yours faithfully

LH & MF Border

Sleepy Ridge
542 Pottsville Road
Mooball NSW 2489

0210412008
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73 Warwick Park Road,
Mooball, NSW. 2483.
April 2,2008.

Ø oo1

lli,e'Ð -2 APR 2009

Murwillumbah. NSW. Z4B4

Attention - Manager, Development Services.

Fax No. (02) 6670 2429.

Greetings,

earlier Development Consent T4llT62'(ot 1gg2) prior to the comm he
Çonsent_clearly moved to the "use" stage many months ago, I should ce
that the 1982 Consent has in fact beeñ surrendered, or a-nnulled (oi to
conform to this Condition.

ln connection with the above DA, it is noteJthat Condition 8g calls for the surrenä"-r 
"t an

Síncerely,

George B Zegeli

Éy.-æfl tJDt-L,otJ
t ooâ\ bb

RÐ
OP

02/04 '08 WED Lo:47 ITX/RX N0 82701
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General Manaqer.

f*1"! Shire iouhcil,
P O Box Bl6,
Murwillumbah. NSW. Z4g4

For Neil Baldwin - public Officer.
Fax No. (02) 6670 z41g.

Greetings,

73 Warwick Park Boad,
Mooball, NSW. Z4Bg.
April 5, 2008.

Objectors to the above Dev aboutADOUIfollowed e application to rnodify the
[:,1:".:: (ndsjez-specifiCÃipectWErE ASS

e application to modifu the
lPaoe 2 - Soecific Ashent

,^ _ - ,-;.-.-:-r¡,r, s' issues lrt¡or. vs rurr.¡lËr assts,ssEq .

4part from those concernsaireáâÍ ¡io'.P4r I' r{erI I lnose concerns already brou_ght to Council's notice by nearby resÍdents, I would
[ke-to place.on record that we hãve a nuñ¡ei;fËä;é;'';;iii#i;J;;'"1' ooinn ]n rhe hcqrr ^, **lsignificant concerns,mãnãIwli¡"ñ;åiii"i;J1".ù^#lä{"j_äËi¡üläi'È'ìgii'î'iil:?å:?'*=#Sl?eJl.'J"',!'"northe

Prornpt advice of any applicãtr:oñ t" ¡¡odüiñ"-iá|ir';i'öioi"/ìã?Ë'iiälË'3å"JËp,""iated.
Sincerely,

George B Zegelin

Fcyñsu F'¿ A/)

SuerJ't WLt'O,^)

l/oT 2,>\ DP lOo Zt L 6

Þhr

j.)

1\$$

04/04 '08 FRI 09:54 ITX/RX N0 82911



The General Manager

eat_1icr3 elJowln QØ,4lrq" .

' ('/

From: Karen Border [kborder@qldnet.com.au]

Sent: Monday,2 June 2008 9:39 AM .

To: Corporate Email

Subject: Attention: Denise Galle 596 Application DA06/1275.01 printed for rego by trish

lmportance: High

The General Manager
Tweed Shire Council
PO Box 816
Mun¡villumbah NSW
2484

542 Pottsville Road
Sleepy Hollow 2483

2 June 2008

Reference: 396 Application No. DA06/1275.01 - (o+ &o t Dp loo6¡ lbb

Attention: Den¡se Garte Pot[ sv ¡ l(e ?od '

Dear Sir

=løe4¡ t'lo(tou-l

Having read the DGP submission we return to the question, why did Council
impose a time limit on this project in the first place? Presumably:-

(i) to give the Applicant a reasonable period to set up the business as
proposed, including its important upgrading;

(ii) to test the constancy of community opposition, in the operational
circumstances.

On the first count, it is apparent that the Applicant has not made any effort to
upgrade the facility as proposed. Claiming the time frame unreasonable he
wants now to delete the upgrading altogether, thus rendering unnecessary the
strict conditions imposed by Council. One is left wondering whether the
upgrade was included just to buttress the DA itself, being dismissed now as
not integral.

What this boils down to is that the Applicant wants the removal of a time frame
not on the integrated development with its integral upgrading, but on a
substantially reduced activity with similar intent but a different character and
quality.

Page 1 of2

røacc []

02t06t2008



The Gcneral Manager Page 2 of2

This calls for a new DA, rather than an amendment or mod¡fication procedure.

Qn tl-re second count, the Applicant seems to think that good noise
management (with at least one significant exception) and neat parking spaces
should allay the concerns of the local community. This is wrong because
these issues - although pertinent - were never the core issues of the
opposition. These were the preservation of the rural zone amenity, the
avoidance of an unfortunate precedent, and the availability of appropriate
industrial sites elsewhere. These are matters of principle, which underpin
local objections and have lost none of their force and community concern.

It should be noted that the DGP submission makes no attempt to address the
nature and strength of the principles underlying community opposition.

ln these circumstances we maintain our original concerns and ask Council not
to remove its time frame imposed for the project.

Yours faithfully

LH & MF Border

L%Jís 4 Morðq(d

02 t06t2008
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General Manager,
Tweed Shire Council,
P O Box 816,
Munrvillumbah. NSW. 2484

73 Warwick Park Road,
Mooball, NSW. 2483.
June 2, 2008. L_sl: ++

Attention - Manager, Development Assessment.

Fax No. (02) 6670 2429. Dtú[tOfS. o I

Greetings,

ru:('r) -3 JU|'| 2008

BE APPLICATION FOR SECTION 96. MODIFICATION.
oEvELopuer\lr nppl_l

FOR ''STORAGE AND M
MANUFACTURE OF CANE TRAILERS. ETC.''

^ Thank you for your letter of 22 May advising of a 5g6 application to amend the above
Consent.

advice on the following :

oved plans were in fact undertaken during the
s such as site works (Condition 30), imported fill
ition 19), parking (Condition 10), roadworks
onditions 24 &31), and so on.

mendments cannot be reconciled with the terms

h of the construction work items undertaken were
Fet, particularly regarding Engineering and other Plans, and ultimately the issue of
Compliance/Constructìon Certif icatês.

nt Plan relating to site contamination (Condition

en provided against Conditions 13 & 14.
ertificate, allowing the project to move from the
e" phase, was issued.

Because of the short time frame allowed for considering this whole matter, your urgent
advice would be appreciated.

Sincerely,

a

George

Þ^citr-

L-+ Ðot Dp ìooâ lbb
Pottsv; ll¿ €d , S leeç.{ t{c lloñ

02/06 '08 MON 16:41 ITX/RX NO 88611
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Lol;tÐr CÉ toof tøfo

PV ru¡g PÐ lÇct9'1

ø oor

General Manager,
Tweed Shire Council,
P O Box 816,
Munivillumbah. NSW. 2484.

The reconstruction of existinq buildinos
0 "establishin g an agricu liu rã ãquip.Ë;

site modÍfications for the purpose of -
t$ç!u ri ng. b usi ness'' [pri nci pal ly cane-trai I ers],
r abhiÈe¡y, i n cl ud i ng earth m ovi ng, co n stru ctio ñ

the consent is to be surrendered by that date ¡n
mental Planning and Assessment Act 1g79 and

sment Regulations 2000"
Council, it had an obligation to ensure that it is
oes not negate Condition 7 , not can it have the

the Consent had lapsed.
site, a new Development Application,

course. poses to do would be the appropriate

^^^- jny consequences flowing from the applicants actÍons on the site in contravention of thezool L;onsent, some of which are mentioned bêlow, should be dealt with under that Consent.

Fax No. (02) 6670 2429.
Attention -

Greetings,

Manager, Development Asséssment.

lqll^oy,l-,g__expert advice, I must point out the following clause (Condítion 7) in Consent
DAQ6l1275:

The above DA was for:

Even if it were in order to consider a Section 96 application in relation to a lapsed Consent,
there are numerous compelling grounds for its rejection wti¡ón lwill now óuttiné ,

(1) the removal of the time
(3) the modification of the
letion of the provisions re a

me under the folfowing headings:

) Certification, Plans, etc.

commerciar acriviry, site drainage, earrins(,il|åliJifr,i::il1Î-3:å**li.iñ,li'¡!3!iì,"¡iijr""ll
Failureto surrendeílsazConseit.' -

(3) Visual pollution.
(4) Summäry.

(1)

and forthe "storage and mãintenance df

RECFIvEÐ
1t iuhlmm

{
1

i
i

T, \''-{ [[: Ll lì i r i ¡rii
e0UNCllL
OOIPY TO

and agricultural equipment'.

'08 1YED 10:07 [TXIRX NO 8929]
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A Minute from Council's Planning Sqction submitted to a Planning Committee meetine on
17 April, 2.907 , stated that Council Consént T4fi762 of 1982 already ailoñed the usé ãt tfie êjtË ,

C 'to establish a truck depot and vehicle maintenance area".
However it failed to mentiôn a vital Condition (No. 2) of that Consent, namely:
" That only vehicles owned and used by the Ëusine'ss are maintaineä on thé premises"

tion 79C of the Environmental Planning and

nd

:Ë

(largely- because of the process followed)
, as well as my item(2) immediately below,
ect to the same rigorous analysis as a new
es I and 1'1 of Local Environmental plan

itself, not under delegation.
on should not be treated as a precedent in any

At this point two impo made.

^__.._ L1l'9!i._ argumentari L¡se of the site by the RTA/AB|
grqup ounng.ïreeway constr swn this use waé informal, and
had no otf icial sanctión. Loca t was seen as a tolerab¡e shòrt_

n of permitted activity.
s, could possibly allowfor
harvesters or mufti-gang
nsent.

in the Section g6 application, it has been
lowing page 2 {. The findings are astonishing,
ainage and road work.

esignPlans and other detail and for the approval
iiei óoã st r u ct i o n c e rt i f i c ate ;' å]n ätäi fi ãåibî åt

g Authority; under Condition B, long-service
was issued. Above all, if any construction

I as an Occupation Certificate was obligatory

rks have in fact been carried out, or
drainage, without complyíng with

cers, and discussion with the PCA
the "use" phase before an Occupation Certificate

^,^,_'.1:tg1lslin_g!y, 
the Applicant disingenuously, and with what one might consider verbal

slelgnÏ-o1-nand, now proposes dispensing with these overdue Construciion Certificate and
Occupation Certificates.

It seems that an important aim of the Section g6 application is to avoid oversight of
2

II/06 '08 WED 10:07 ITX/RX NO 89291
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con under the Consent, and to avoid paying fees, etc., for such things as theLon i9n 8J, Section 94 contributions (C2e)ãnd Certificates of Comlpliance,and ring Engíneering and other ptans.
breaches of such certification requirements relate to :

Parking & manoeuvring spaces - Condition 1d.
lmported fill- Condítioñ tZ
Site drainage - Condition 19.
Roadworks - Condition s Zl1 I 117 I 29.

. . A Long-Term Site Mana.gement Plan was also required to be lodged against Condition g0,
prior to commencement of "use'1

(See following page - 3 A - for detailed analysis of Section 96 proposals)

(a) Unauthorised Actlft. Council will recall that the applicantwas fined $600 by Council for
commencing activity on the site long before his DA was determined.

(U) Commerc¡alnctiv¡W. The Consent was based on the establishment of an "agricultural
business" (+ st

3ii3i'"* pase
om their Pottsv

activity. Details are:
Under ngricultural Mach . "New Secondhandunoer Agncuffiural Mach . "New and Secondhand Parts" & "A New Range of

Agricultural Eq uipmenf '

Under Hvdraulic Equipmen . "Truck Hoists, hoses & Fittings" & "Ext Range of
New Equipment".

The ap-plicant would have been well aware of this commerce prohibition, - the l9B2
Consent specifically says so. This shows a premeditated disregard for this basic rule.'

(c) Site-Drainage. Under Conditions 19 & 69, the applicant was to rectify deficiencies in
via an existing spoon drain on the Western side.

(into the table drain on the public road
of the buildings. Under Condition 19, this

stormwater and drainage plan and PCA approval . This
so seems to trigger a need for an approvalf rom Council.
in-earlv-l¿allzúõg (i.e. after the Cbhseni lápseo¡sãem

to be geared to this floodwater problem, and h
Northern drain, presumably without a Drainage

Conditioh 13 of thé Consent also cãlts

(O) Paßing- Condition 1 0 of the consent calls for Engineering Plans with full design detail for
all parking,Fnd for articulated vehicle manoeuvring areas, prior to the issue of a Construction
certíficate. Sp,ecial surfaces would no doubt be neõded toi irre manoeuvring, ma¡ntenanòéãñ¿
storage areas for he ¡rhich was included in the Coñsent.

Applicant's S a
provisions in Conditi ed
ls, without approved rth
the consent lapsed ) in the streetside parking area, suggest that modifications are now being carried
out.

6, under "Conditions 10 & 50", to dispense with thep parking, and manoeuvring areas for heavy equipment,a the basic requirement of a Construction Certificáte anda ated fees, etc.

II/06 '08 WED 10:07 ITX/RX NO 83291
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Code- C=ConditionNo. cert. = certificates. constr. = construction. PCA = Principal Certifying

sEBlaL coNprTroN(c) & |TEM

2. I C1. Southern (renovate)
3 | C1. Eastern (reconstruct)
4. I C1. New office block5. I C1. New amenity block6. I Ct. ttlew strongroom

B-UILDIÀLGS
1. I C1. Offíce

EARTHWORKS

9, I Ct g Roof water

PLANS & CERTS.
BE--qU]BED-

) Applicant's plans

) Nos 1-29
)
)
)
)

10.

7. I ç8. Long-Service Levy8. 1C26. Appointment PCA
Before Constr. Cert

Before commencing
Stormwater plan
Conskuction Cert.
DraÍnage plan

Control Plan
Fulf design detail
Construction Cert.
Source+route detail
Traffic Control Plan
Engineering Plans
Construction Cert.

. of Compliance

levels plan
Cert.

n detail Council

Construction Cert.

Before drawing

Before starting item.

On finishing item.

On finishing allworks

Yes

::'

Bond
$st o

? ---

11.
12.

13.
14.
15.

16.

17.
18.

19.

20.

22.

23.

24.

25.

C1 0. Parking+manoeuvring
Compliance.

C12. lmported fill
Cl5. Roadworks,
Czh 1 117 /29. Roadworks

Compliance
C2S.Section g4 coñtributi<

C82. Road Defect Bond
C24. Water+sewerage

C13114. Flood records.
Compliance.

ç1 3 I 14. Flood com patibility.
(earthmover storage)

Compliance

RTA delegate ---
Council lYes
PCA I ---
Council $7,777

SUNDRY.
21. I C31. Water notification.

Construction Certificate

Compliance Certificates

Occupation Certificate

C89. 1982 Consent

C7. 2007 Consent

Surrender before "use" phase. Council
(Use phase began May 2007)
Surrender on 1/5/2008 lCouncil

Council
Council
Council
PCA
PCA

Council
PCA
PCA
Council

Council
Council

PCA
PCA
PCA

PCA

Council

PCA

PCA

[After perusal of analysis, return to top 
" 

OT"OS - ltem 2 (B) Other Breaches of Consent]

SECTION 96
PROPOSAL

building
work
work
building

ete building
ete building

Delete Constr Cert.
Delete
Modify, no plan.
Delete Constr Cert.

drain, no plan.

Delete
Modify

Delete Constr Cert.
?
?

Major modification
Delete Constr Cert.
Delete Constr Cert.

& contrib'n
?

Delete

Unclear
Delete Constr Cert.
Unclear

Delete Constr Cert.

?

Delete Constr Cert.

Delete

Delete

Defer

Unclear

17/06 '08 WED 10:07 ITX/RX NO S9291
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[After perusal of Analysis - page 3A - return to to top of page 3 - item 2 (B) Other Breaches]

(e) l¡npqdedlill. Extensive earthworks and filling recently carried out on the site seem to
n callsforthe approvalof Council
e ue of a Construction Certificate.

3 
struction Certificate, and raises

(f) Boadwolks. Condition 17 requires that "The applicant shall provide a Basic Right Turn
BAR treatment for a right turn movementfrom Pottsville-Mooball Road, etc.". The proper widening
of the asphalt surface of the Pottsville-Mooball road will apparently also involve an'extênsion of thè
culvert over the roadside table drain at the site entrance. A preiequisite is an Engineering Pfan
which

nts re roadworks -

rks was surely linked to the arrival and departure of heavy vehicles involved
term use of the site for the "manufacture of agricultural equipment". They
so for the entry and exit of heavy earthmoving equipment being stored or

(Z) trattnere ¡s no lon ( and by inference, no
need Plan).

emantic manoeuvring. An Engineering Plan is obviously essential againstCond on 29, to ensure comþliance witn Sectîon 138 of the Roáds Act 1933.
ition 82 of the the Consent calls for the completion of these roadworks, and

the posting of a Defect Liability bond before the issue of an .

As I have pointed out above, all of this manoeuvring seems to be designed to disguise the
factthat, under the Consent, even the residual works on thõ project, ( that is, thË wörk not õroposed
f^ordeletion) clearly callfor Plans and Construction Certificates âs weilas an Occupation Certífícate,
So far, the applicant seems to have evaded obtaining these, and meeting the adsociated Council
fees, etc. and obviously wishes to continue to do so. lhese are serious brõaches.

(g) Operational Health . By 2007 the original f limsy main buildings constructed on
dilapidated, possibly as a consequence of the
s. There had also been significant vandalism of

ved. Their reconstruction seemed essential, and
nt-day OH & S and other working standards. The

1'1"t"""Jì:l''"iïå',:ï''TJ't"J

e proposed abandonment of the renovation and
n relation to , electrícity,
fety, and dis etc.
elf thatthe p renovated,

and also th.at, without renovation, they conformed to current ÖHS, and other regulations as well as
good practice.

h) faiture to surren¿er .

Condition 89 of the 2007 Consent ired the
-tt -

applicant to surrender the earlier 1982
Consent . According to page 3 of applícant's

ince May 2007". This confirms that the applicant
derthe tilSZ Consent, and Councilthen äbo had

not been done. Astonishingly, 12
force, the applicantstates on page
blg".

demands:rhis !lX%Hi3l,i""å"Ji'"iì;{H."Jåiiiionfl:''T#:ì{il'iJlimit mains valid".

LL/06 '08 WED 10:07 ITX/RX NO 89291
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I wrote to Council in the matter on 2nd April, and aga¡n on 7th May, 2008, say¡ng in
conclusion :

vocalobligation, notan option, and was binding
t September. lt is certainly not something which

r the event. lf I may say so, Council has been in
nruard basiccondition was met, andthe applicant

l. as_k that you ensure that Council does not persist with this untenable "opinion", [of deferring
surrenderl..and now takes the required steps to fulfil its obligations under Conditioñ 89 for thè
"surrender" of the 1982 Consent, a's from thé date the project ãntered the "use" phase, regardless
of a r 396 modification. ."

of o ffiiiilåî,3x:sJl3Ï,ffi'JuiL':,;ä:and The applicant himself fulfilled the
"conditio.n. precedenf' lo.t triggering the surrender/annulment, by entering the "use" stage
ímmediately on receipt of the consent, and in breach of many of its coríditions.

fi) faiture to surren¿e

matter, I wrote to Council on June 6, 2008,
according to Condition 7, and the applicant had
e Council bythat date. Also, if they had not done
ender of the Consent immediately, or effectively

A reply to this letter is pending.

(4) vtsuAl PoLLUTION.

er neglect. Based on the appearance of
by the applicant, this outcome was
our initial objections.

the Consent was to remove the only
'softening the visual appearance" f rom
lication.

al pollution outcome is possible in a Shire which
gly devotes ratepayer resources to environmental
m industry and residents. Nothing in the present

Section 96 application would overcome the probability of á continuing eyesore.

(5) S]JMMABY.
s breaches of the Consent terms, and multiple
ons of the Consent - with a resultant loss of

kyard in a prominent rural location. By his actions,
ited any entitlement to special consideration, and
rovement.

s anuary 2007, and if he onstruction work has be
be a travesty,_partlcqla¡ly having regard for the initialflawed approvalp on of the DA 0611275 Cónsent was agreed to. Total rejection bt tne

application ís strongly recommended.
Sincerely, 

,

5

George B Zegelin.

LI/o6 '08 WED 10:07 ITX/RX NO 89291
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General Manager,
Tweed Shire Council,
P O Box 816,
Munruillumbah. NSW. 2484

AttentÍon - Manager, Development Assessment.

Fax No. (02) 6670 2429.

Greetings,

Ø oor

73 Warwick Park Road,
Mooball, NSW. 2483.
June 6, 2008. 4

rìr.t'r) - 6 JUN

b$îq
2008

\SSl(ì\l:l) r,, @'t't€,9
¡ ¡ 1¡1¡; r'oi'\ af l\l \(;li Ll

Closer examinat¡on of this matter in the light of the applicant's Section 96 request reveals
astonishing facts.

out
pre
An

proposes that such conditions, and the statutory

08, all construction work on the site as well as
96 application.

he road reserve
er the Consent

lapsed,.and.obviously without the necessary approvals and certificates; these works continue.
It will be recalted that the applicant was fined $600 for operatiñg on the site before his DA

was approved.

I submit that these breaches of Consent DAO6/1275, coupled with the appticants previous
offence, are so serious and blatant that the Council should demand the immeicíiate suriender of
Consent DA06 1275.3gajnst Condition 89, together with cessation of all further ùorf-on inããite.
The question of penalties for these breacheó alõo arises.

.___^-lyll be ple_paring a Letter of Objection to the Section 96 application, outlining many other
þreaches ot the Consent, and other anomalíes.

BE APPLICATION FOR SE TION.
DEVELOPMENT APPLI

FOR "STaRAGE AND M

MANUFACTURE OF CAN

?.ltçc€ <D iL€æwt r¡Put¡¡^l - \.ér r,=,r OPræ¡.tUø

Sincerely,

George B

RËü:. -

- 6 JUN 200s

ïVvr,_*
coul\iciL
coPy TO

06/06 '08 FRI 13:07 ITX/RX NO 89061



P O Box 5028
South Murwillumbah.
NSW 2484

10th June, 2008 tof ao I Dp fooâ lbb
rweed shire council, PrVruL '. d>TSLLE^| t{4Lo Ñ

tu

P O Box 816
Murwillumbah. NSW 2484

Attention Denise Galle

ÞAol:

Dear Madam,

As owners of a beef cattle property know as "Brendan Park" Pottsville-
Mooball Road, Sleepy Hollow, we refer to Application DA06/1275.0L
961ê^, amendment to Development consent.

We believe the Applicants Mr J Mclean and Ms A Mclean have not
adhered to the regulations put on them by the council. A lot of the
regulations specified by Council have not been done in the past 12
months.

'We 
are very concerned about the drainage which has now been dug

and water runs into the main road drain which in turn runs through our
cattle property. As we are Cattle Care and MSA accredited by
Australia Meat Authority, it concerns us as this site was known to have
contaminated soil and now water runs off this site into the drain along
the road.

'We do not believe this business should be allowed to continue on the
present site and should be moved some 5 klm to the proposed
Industrial site situated in the Cudgera area.

Yours faithfully,

\\ \\\N$s

B.P.&MEOuinn
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Facsimi le Transmission
ENvRoNùßNTAL DnrrFrDnn's Or.FICE Lrn

ABN 72 002 t80 E64

1ft1 ñrolc$yorlh Sbeel, PO Box212, LismorÉ NSW2480.
Tel: 1300 369 79f Far: (02) 6621 3355

Ema il : edonsw@cdo.org.au Wa b¡l t¡: urrw. nrw.cdo.or¡,au

To:

Fax:

From:

Subject:

Mr Lindsay McGavin
Tweed Shire Council

6670 2429

Sue Higginson
Solicitor

Date: 12 June,2008

Pages: 3 (including lhis cover sheet)

Oríginals to follow: Nil

Submissiontosg6ModificationApplicationtoDA06/t2T5atSleepyHollow LÑ 4ã6++

¡' -?Our Ref: SH; CLSIS:32377

Your Ref: DA06ll275.0l DA06/1275

Dear Sir,

Please fìnd attached a bríef submission regarding the above s96 Modi

Regards,
Office Ltd

C,trsrorneÊs I Env i¡ø De.ç 6Ç{ L+d

Gcn.3c 7ge-lim

1z wtatuvic( K ?ol

R.¡-c'D l2JTJN ?0üB

+

This meseage is ¡ntended for tfie use of the eddressee only and may contain information which is
privileged or confidential. lf you have received this communication in enor please treãt ll es

confidential and notify us immediately by telephone. lf any part of lhis transmission is illegible or if you
have any queries, please telephone 1300 369 791. Thank you.

Sue Higginson

\z run

12/06 '08 THU 11:40 [TX/RX NO 89421
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ABN:72OO2E8OEÉI

EDO Northern Rivers 0?66?-26404 p-?

Environmental Defender's Office Ltd

Our Ref: SH: CLSIS:32377
Your Ref: DAOó/l 275.01 DAO6ll275

l2 June 2008

Mr Lindsay McGavin
Acting Manager Developrnent Assessment
Twccd Shirc Council
PO Box 8tó
MurwillumbahNSW 2484

By Facsimile only: 6610 248t

Offtce 1 Level 1

71 Moleewodh Street
PO Box 212

Lismore NSW 248û
Tel: 1300 369 791

Fax (61 2) 6621 3355

1i89 York Street
Syclney NSW 2000

Tel: (61 2) 9262 6989
Fax: (61 2) 92€26998

email: edonsw@edo,org,au
web : wnrvv. new,edo,org, au

Dear Sir,

596 Application D40611275.O1 Amendment to Developrnent Consent DA06/1275 for
Manufactur¡ng Premises, Sheds Depot, Office and Storage at Lot 201 DPl002l66
Pottsville - Mooball Road Sleepy Hollow

l. We act for lr,[r George Tngelin. who is a resident of Sleepy Hollow. $/e understand that
Council is ín receipt'of the above s96 application to modif, development cons€nt
DA06/1275 (the consent) whïch was granted on I May 2007 for manufucturing premises,

sheds depot, office and storage at Lot 201 DP1002166 Ponsville - Mooball Road, Slcepy
Hollow.

2. Mr Zegèlin has asked us to raise the following matters for your consideration.

Lapsing of Conseut

3. The Applicants are seeking to delete condition 7 ofthe consent which is a lapsing condition.
The application seeks to have no tirne lirnitation whatsoeyer imposed on the Development
Consent. Condition 7 sÈtes:

This consent lapses on I Moy 2008 and the consent is to be surrendered by thøt date in
sccordance with section 80A(5) of the Envirornnental Planning and Assessmenl Acl 1979
and clause 97 of the Environmental Planning snd Assessment Regulation 2000,

4. It is our view that Council does not have the requisite power to grant such an application.
Section 95(l ) of the Environmental Planning and Assessmen¡ Act I979 (EP&.A Act) slates:

(l) A development consent lapses 5 years after the dale from which it operates.

5. Clearly all development consents at law have a life span within which they are to be

commenced or else they will lapse.

12/06 '08 THU 11:40 ITX/RX NO 89421
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'We thank you for your attcntion to this brief submission.

Yours sincerely
Envlronmental Defender's Office (Northern Rivere) Ltd

Sue Hlgginson
Solicitor

Aah4r*rt 
'yíl. 

i^tÆt Ùgal ÊÀr. t*l,lhl4 i. artü.ãEl b.

0266226¡+04 p. 3

l,l lurrc ?-01)8 * Irqc ,2

EDO Northern Rivers

The consent, at cordition 7, has speciñed a lesser period within which the consent will lapse

to that provided in section 95(l) of the EP&A Act, ln accordance wilh the EP&A, Act if the

applicants wish an extension of time within whioh to commence the consent then they nrust

make an application for an extension of lapsing period for 1 year in accordance with s95A of
the EP&A Act which states:

(l) If in gmnting a development consent, Ihe consent aulhDrily reduces tlc ¡nriod afer
which the consent lapses to less than 5 Wars, the applicønt or any ollrer person entitled lo
act on ihe consent may apply to the consent authority, beþre tlæ perìod expircs, for an
extension of I year.

(2) Ihe consent authoriQt may grant the extension if sarisfied thal the applicant høs shown
good cause.

It would seem that the applicanls have not made a correcl application to Council before
I May 2008 a¡d have arguably lost any right to apply for the bcnefit of an extension of I
year to the lapsing period. lf Council is minded to consider the s96 application an application
for an extension of the lapsing period for I year, it has a legal obligation to be satisfied that
the applicants have shown good cause.

Taking the above matters into account, before purporting to grant any modification in
accordance with the applicant's request, Council rnay wish to ohain its own legal advice as

to whether it has the power to do so. ln our view, any such consent would be invalid and
works carried out in reliance on such consent would be illegal.

6.

7

L2/o6 '08 THU 11:40 ITX/RX NO 89421



Page I of1

MaryBeth Harrison

Lil, +Ab++From: Denise Galle

Sent: Monday, 16 June 2008 3:32 PM

To: Records Management Section

Subject: FW: Re Objection to DA 06/1275

Please register

From: JULIA FRANZOS [mailto:stones-throw@bigpond.com]
Sent: Monday, 16 June 2008 2:37 PM

To: Denise Galle
Subject: Re Objection to DA 06/1275

DAOT

157 Warwick Park Road
Mooball NSW 2483

Ms Denise Galle
Tweed Shire Council
Murwillumbah 2484

12th June 2008

REC'D 16 JUN 2008

,\ssrcNr:r) ro %..2?€..:..D
rr,inucot'v [/ r\r¡\cE f]

Gt eot Dp tæâl6b
Pottgv¡\t¿ Ro[ r S\ea.o'1 t-lotto"'J

RE: DA 0611275 Sleepy Hollow

I am objecting to the following application to turn this rural property into
a highly developed Machinery Storage and Maintenance of plant.

This will turn most likely turn into a sales shed for unwanted Machinery.
It is already an unsightly dumping ground for rusty looking agricultural and industrial machines.

This section of roadway Mooball /Pottsville Road
has enough traffic on it at the moment as a gateway to the Pacific Highway from the Mooball, Burringbar and
Crabbes Creek residents-

Please do not allow this non rural business in this area it will create a precedence.

Yours faithfully

Julia Franzos

1610612008
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73 Warwick Park Road,
Mooball, NSW. 2499.
July 8, 2008.

2484

Attention - Denise Galle, senior Town planner, Development services

Fax No. (02) 6670 2429.

Greetings,

George

{836,(lq \ Lor 2-o\ gProea-\\ô(, Poss^¡..r,b A.Ð

- -- , - , Ttgarding my f.eqq9st for the date of issue of the Occupation Gertif icate, which allowed theproject to move from the "construction" 
.[or ãévelóp'méntj-priai;-i;ìh;llrJå', phase, ( condition77) I presume vou coul I readily ouiã¡n it'¡iiror'ìñ'ã'Ëöä'àngaged by the appticant.

I look fonruard to having your earfy advice.

Sincerely,

RËÜËIVFÐ
- I JUL 200s

08/07 '08 TIIE II:27 ITX/RX No 91251
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Lo{ aot Dptooâ lb6
General Manager, Potfsu i [e ßd , S'ecVl

Tweed Shire Council, l-tolto..J
P O Box 816,
Munruillumbah. NSW. 2484

Attention - Mr. Neil Baldwin, Governance Officer.

Fax No. (02) 6670 2429.

Greetings,
Oecision-maXing P

Ø oor

73 Warwick Park Road,
Mooball, NSW. 2483.
June 2, 2008.

L^l: 4a b ++

G B ZEGELIN

a

Last year a Development Application was received and processed by Council and a
umerous grounds was submitted, apparently by

i4g Gommittee (comprising 2 Administrators ).
eforehand, and one of them addressed the

many instances to "Council Assessment", the
ry information needed by the Committee, and
Council executives concerned.

r of Planning revealed, to the astonishment of all
the recommendations for rejection. He argued

onduct his business on the site, and thatthe new

of Planning, under delegation.
6 application for modification of this 2007

at tbe¡rocess followed was flawed in two very
n the setting aside of the well-argued Planning
Ít did not meet any of the tests cálled for under
tests under Section 79C of the Environmental

t to conduct
n, in that

thelhen-appliean'!". 
owned-bY-

tThe 2007 application was for"the storage and maintenance of earthmovingequiom ,' I
equípment owned bv other partiq and the ,,rnanúae[Je 

of agricultural equiprnenf , rnainly cane
trailers.

rL:_ __ l[e zOQz.f PPlicant had,no 'trucks"; also trucks and earthmoving gear are entirely different
lhllg? Hespecialised in hydraulicequipment, which isasignificantpartolõane+raitermañufacture,
and also ln the maintenance and sale of hydraulic I umps, cylinders, etc for earthmoving equipment.

'l\\l:t.l)Sllllìl
l'll.l-\r,. Drc6
IJOC.\o ...\:

02/06 '08 UON 16:44 ITX/RX N0 88621
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Sincerely,

G B ZEGELIN Ø ooz

seless to the applicant.

ant was not disclosed to me either.)

I therefore urge that our concerns on these questions of prpcess be taken iñto account when
the abovementioned Section g6 request for "m
the removal, inter aliAof the 12 months tim
determined. ln essence, we ask that the Secti
Mínutes submitt
the Generaf Ma
directed that a 1

Also that, circumstances, thatthe DA06/127s consent not
be treated as a precedent now or in the future.

lshould appreciate a prompt assurance in the matter.

I will be lodging separately an objection to the Section 96 request for modification of the
2007 Consent.

In view of the need to examine many elements now involved in the Section 96 application,I also request that the p.eriod for inspe-ction of the application, and for the lodgément oi
submissions, be extended by two weeks, í.e. until June 26.

02/06 '08 MON 16:44 ITX/RX N0 88621
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t¡l:4ab 4 4

lif:('i) - 2 73 Warwick Park Road,
Mooball, NSW. 2483.

May 31, 2008.
General Manager,

Tweed Shire Council,
P O Box 816,
Murwillumbah. NSW. 2484. Fax No. (02) 6670 2429.

nttent¡on - Neil eal@icer
Greetings,

DEVELOPMENT APPLI

.. l9lø5+3
(Lot ,201 . DP 10021 66) RrtlSv r ll<- Qpo|J- ,

On May 7tn,2OO7 I faxed you in the following terms :

" I should appreciate your intervention in the following matter.

Under Condition 89 of the above Consent, a 1982 Consent (T417621was required to be
surrendered by the applicant (or equivalent steps for its annulment/irìvalidatíón by Cor-incil ?) priot
to tne entrv of tne ¿e . Sometime prior to September 2007 the
proj_ect had clearly_moved to the "use" phase, and the Condition should clearly have been invoked
by Council at that time.

ln a letter to Council on 2 April, I asked for an assurance that the 1g82 Consent had been
surrendered and was advised by the Manager, Development Assessment, : "lt is Council's
opini_on that this issue is best addressed and-investigateä upon receipt of thä (anticipated) 596
modification".

inion" of Council-

does not persist with this untenable "opinion", and now
tions under Condition 89 for the "surrender" of the 1gB2
ered the "use" phase, regardless of any intentions of the

0I/06 '08 SUN 22:28 tTXlRX NO 88501
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Fax No. (02) 6670 2429.

ø oo1

73 Warwick Park Road,
Mooball, NSW. 2483.

May 7,2008. J, AL(

f6-rrjJr r-v(- L\'

General Manager,
Tweed Shire Council,
P O Box 816,
Murwillumbah. NSW. 2484.

Atteltiqn-:-Neíl Beldwin. Gove icer

Greetings,

Under Condition E9 of the above Consent, a 1982 Consent ('1417621was required to be
surrendered by the applicant (or equivalent steps for its annulment/irìvdidatión by Corincil ?) pdol
Iolbe-entry*@jnto thg*'=r,lse" ohase. Sometime pr¡or to September 2007 the
pro¡ect had clearly-moved to the "use" phase, and the Condition should clearly have been invoked
by Gouncil at thattime.

ln a letter to Council on 2 April, I asked for an assurance that the 1982 Consent had been
surrendered and was advised by the Manager, Development Assessment, : "lt is Council's
opinion that this issue is best addressed and-investigateä upon receipt of the (anticipated) 596
modification".

nion" of Council.
n, not an option, and was binding on all
It is certainly not something which may
lf I may say so, Council has been in

rward basic Condition was met, and the applicant

not persist with this untenable uopinion" 
, and now

under Condition 89 for the "surrende/' of the 1982
the "use" phase, regardless of any intentions of the

{Lotz.:01*4EJ_A0ãÊ0)
I should appreciate your intervention in the following matter.

SÍncerely,

l.)
Irrr tn t7l''''''ut

1 trt,,,., ,,,,, o4P-k)ìJ}
I ,,.,,,.,, ,ru' - @ t\t \(it: tr

07/05 '08 WED 10:56 ITX/RX NO 85881



The General Manager
Tweed Shire Council
P O Box 816
Murwilumbah 2484

Dear Sir/Madam,

DAOE

Attention: Denise Galle, DevelopmentAssessment.

Section 96 Modification to DA Consent DN061275, Sleepy Hollow.

542 Pottsville Road
Sleepy Hollow 2483

14 September 2008

Lot aot DP þoa lbb
?otfsv; tl¿ Road ,ilÍiáÍ

/ tþ3)b18
On the basis of our letter to you of 30 May 2008 (copy attached) we would like to comment on
your letter DA06/1275,01 D40611275 of 3 Sept 08 which neighbours have brought to our
notice.

ln general, the DGP response to your questions is an attempt to assure Council that all is in
order at the manufacturing sheds - or soon will be. While obscure in parts, it confirms that
several health and safety requirements (sewerage, site management, soil inspection) are yet
to be satisfied, and that certain Council conditions no longer apply in cases where work
programmes are abandoned without explanation.

The applicant seems to be saying: because I am not proceeding with certain upgrading
plans promised in my original application, the associafed Consent Conditions no
longer apply, and therefore I am entitled to carry on the sarne óusrness, on a reduced
scale, indefinitely.

The logic of this is hard to find. What this means is that he has not only evaded compliance
but has also failed to present positive and well founded reasons to justify his request.

The current situation is unsatisfactory, even tenuous, for these reasons:-

(l) lt is now clear that the applicant has virtually ignored the conditions of Council
Consent, making only cosmetic'improvements' (paint work and parking spaces).

(ll) The specific time limit has been used as an excuse for inaction on several fronts, yet
the applicant wants it dropped so that he can go ahead with what is a radically reduced
operation. This is a new ball game, requiring a Council reappraisal of the enterprise
and relevant conditions.

(lll)lt is also evident that the business is not "light" but a medium-size industry outside the
compass of this rural zone. The size and weight of the manufactured products, and
storage and traffic capacity, attest to this.



(lV) Questions remain about the status and surrender of the Consents of 1982 and
2007 now that the factory is in use, and time has expired.

(V) Most importantly, nothing has happened in the meantime to allay the conc€rns of the
local community regard ing:

location - agricultural land is for primary production, and industrial
complexes are for industry;

precedent - the way has been opened for similar industrial applications which
could undermine the surrounding rural pursuits.

lf the applicant judged that his scaled-down manufacturing business would be more
appropriate to the location, and more acceptable to his neighbours, he is sadly mistaken.

Opposition is as firm as ever.

In sum, this is a case of inappropriate land use in a Shire noted for its concern to protect
and preserve its natural beauty, by establishing complexes specifically designed for industry
and designating regions for rural pursuit - in our case, cattle and cane, horticulture and
horses.

We therefore urge Council:

1. To reject the request in the light of evasions and breaches of compliance, and of the
failure to present a logical case to support the removal of the time limit;

2. To ensure that the incoming Councillors are fully briefed not only on the community's
ongoing concern about the intrusion of this factory on our quality rural landscape, but
also on the original rejection recommendation of Council planning officers.

ûq Sd\d^r

(LH & MF Border)



157 Warwick Park Road Mooball NS'W 2483

The General Manager
Tweed Shire Council
P O Box 816

Murwillumbah 2484

t*t âot D? looa lbb-iClsv¡tle 
(ood, Sþe?V il"([oøt

16 September 2008

Attention: DeniseGalle,DevelopmentAssessment.

S 96 Modification to DA Consent DL106I275, Sleepy Hollow.

Dear Sir/Madam,

I was of the understanding that this application had a time limit on it of one year and no final
outcome was made.

Furthermore the owner of the property has now changed his original application.

I canlot see why Council should change its time limitations on this factory's manufacturing of
bulky steel products simply because the owner has abandoned the plans to upgrade the business
which were part of his original application and intention.

I sympathize fully with the neighbouring farmers who see this secondary industry as the odd man
out in their land of produce, whose rightful place is in an industrial complex.

A slimmer factory is still the same enterprise, and downgrading it weakens, rather than supports
the case for retention.

Yours faithfully

Julia Franzos
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Mooball; NSW. 2ß3.
September 1 

A6

its Waruid< P.ark Fþad,

D^æ

Gerigral llanager,
Tu,€Ed $hhe Góuncil,
P O Box 816,
lrunt¡ügrüetr=.-{rl8w;.'- 248(¡:ì.' FÐ('No:. (0-Z)¡ffi1 O.'' 24?F,.

Atteiltign' Denþe GalÞ, SenlorTown Planner, Delelopnøü LLEID
Greetings,

EE APPLTCATTON FOR SE
DEVELOPMENT APPLI

Thank you for your letter of 3rd Septe
McLeans, also your fax of 1Oth Septernd'er
latter indicates thatthe McLean matèrialwas
the pr,oposed 596 modifications, not, as I had
myself and others concerned.

. lUV comments, after again viewing
particular attention to those -l make abó
CERTIFICATE, as thev expose verbal sl
Their statements aborít cohstruction wor
comments about OPERATTONAL HEALTH AN
you-

ln Council's own interests, and to fulfil
the site is certainly warranted. lt would indee
"Work-as-Executéd Plans' like those mentio
detail all work done on the existing sheds, (v
OPERATIONAL HEALTH & SAFETY commeàt

of June 11
system ha
ith Council
sed.

it which havet" 
'f;il"oH:i

Much of their argumentation. hinges on whether the wording of the consent calls for a
Construction Certificate-for non-building-work r"""¡r"a t" U" " i iorãituáii carrieO ôut

flllgtt_1P_"9i1¡_"-lPqPvals) -including fill, drainage, roadworks, parkingi and ciesign ftood levels. tt
nlnges aso on the¡r ancorect assertions thatvirtually no work has been õne.

able or onerous the
he project had been
immediately to the

consent.

Let me reiterate that in ourview the corre

ASSIC\-i:D TO

JI-'\RD COPY

L6/Og '08 TIJE 22:5O ITX/RX N0 96131
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I hope that steps ar€ teken to ensufo thatthe area
nce, wlth mor¡-nds,of spoil andiJengerous guüers
scattered willy-nilly, Elc and,thatlt recovers much

They may ba deemed to be pan of my formal
rnonths to address fny orcrles.

George B Zeg

PS While I am on the line may I suggest, for the longer-term :-
(1) The nature of Mclean5-defénce indicãtes that the structure and terminology of such

{v reflect Council's intentions.
onsents seem to need better monitoring and

concerned - commencement, Construction
, êtc. - to obviate such debacles in future.

ms to need sharpening up also :

he site being eventually used for
lnternational Harvester, Napier

GBZ.

2.

16/09 '08 TUE 22:50 ITX/RX NO 9613I
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sÍmilar

construct¡on and the related construction g, as the approved
did not procee.-d. With respect, let me say that if this is so, this conseÏt, and oth'ers with

is a farce.
5 (1) (a) Condition 30 refers to'lvork on

fu )thecane-trailer'manufacturingseaso-nv¡fruäUyoea*sin 4 "cane-trailers" built in 12 mon-ths, manufactuiing andm nery are hiqhlv intermittent - one visitor on a Julv 2008m nery are highly intermittent - one
weekday, advised us thatthere was no-one aváilable on the site to discuss a

Cornnæ:rb 9¡ $e þints' in, DPG Darren Gibson Planning letter of 15 August i
Re (l) & (41 OSSIÁE" Condition 24, by any logiõalhtarpretat¡oñ, Ooes not exempt the

apdicantfrorn obtqining a Certificata of ,Gompliance or payment of Section 64 Contribuüons, even
if no Coruffi¡dÍon Certificate Ls issued for whdþver reasön.

Re (?) W - someorie ¡s iokingll The report is dabd Frktay Jury 18 but

quest¡ons Posed (ín my þttel of 6 June) are geared only to building work, and to the need or
otherwise for a Construction Certificate; they r,ùere nol nór were the õueries in my leltqrto you of

re) are geared only to building work, and to the need or
; they were nol nor were the queries in my letter to you of
parently carr not a PCA, éhould8th July. They we,re geared to work appare,-ntly carr noi a pCA, éhould

have gûen some form of approval, and i¡¡h¡ch ciearly
He pretend.s also that all of the Conditions directly involved in

building construction and the related Construction o. as the aooroved

the te$s rere done on 19th. lt is not clear whether lhe mandacturing was

on a July

no work was in progress and,
¡s a particular matter and
monitoring stations wereI'lo w.orl( was.in.plogre.,ss and, most-significantly, (c) the three Craig-Hill monitoring stations were

located t¡p{ind from the site, ('\ruind blowing tówäids the highwaf'¡ further guarãnteeing low or
"Not audible" readings.

Re (3) SITE MANAGEMENT PLAN - no comment, except that it is overdue by 16
months !

Re (5) I ETf-ERS OF OBJECTIO . The applícant's comments pretend thatthe
quest¡ons

the site'not to building works only, and therefore applied to non-building work also.5 (1) (b) EltL - Condition 12. Having Ïegard for the aaiõn outlined in the original
arsenic-contaminated fill already on the site, and the
fill material shall be from an approved source."), the
ovalwas only needed for imported fill connected with

through testing, or in direct consultation with the
as to whether Gibsons have been correcily info
whether any dangerous fill has, after all, been ímported.

Council will be aware from other objector's that the síte is direcllr¡¡pstreanfrom an licensed
MSA (ex.port ?) cattle property. There are many c nxious to qet
rid of their arsenic-conlqqiFqd soit; this matter-is bt-DGÈ. --

5 (lXc) ÐBAIMGE= Conditions 19tzot?1. b'e timited to
building works at a]1. rtain spoon dra
deep gutter,.more th a spoon drain -
of ov€danclfle$¿, etc ateiy Ínto Shee
approvals. up aqainst the road culvert inlet.

5 (1 ctÏt¡oñ 10. This is notbuilding works,
but clearly was to be undertaken as part of the consent. Some work seems to have been done on
this, without the submision of Design betail, etc.

5 (1)(e) EQADitrOBKS.tonditions 2, 15, 16, 17. Under conditíon 17 (al the consent

EE

3.

L6/og '08 TUE 22:50 ITX/RX NO 96131
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:': -IÐâDd&'&'.'fl8dc.Bbht.Tu;,rr,BABbsead'onEngineering Ftans;-wf,ricfirrequiroúCouncil,approvat
urder an RTA (?),delegatbn. As tha prov¡s¡on is clearly related to manufasturins/storaoe
oPg?Flns,,not to building work, the appl¡q¡¡t has clearly been ln b¡each of his St*r¡to-ry

of.a
tþoqçet {tþough:üa.condlüon ls also undár 'Priortotha lssuê

Garlificatai; here_thc applc¡nt s6andons his úntenare Cõrsruæon Cartif¡caæ
lf1$a ireasonab|enees¡ of th'e1co¡rdltions was to be,quast¡onad it'shor¡kl naúe beeñ
attlpo¡bet, not 16 npnfis hter.

5:'(1[f) WATEF F, SEWEFAÊE- Conditions 24 & 31. Tho reculrd Certificate of

PresumablyMcLeansactedaS..owner.builde/'for
virtually all of the work obvíously carried out on the two sheds. This would ranqe from concrete floor
slabs (the floors, I believe, wére not previouslv concreieal. a Àu¡Átåni¡aloeonerete krert for rhe

with more fully befow.
5 (S) LONG-TERM SITE MAN Condition 90. This was due befarc-

use. that is, before embarking on manufacturing and storage. Applicant now says, 2 months after
due, that it will be provided "on completion" with no

onditions 13 & 14. Another untenable argument related
to "newbuildingworks"didnotcaltfor anychangein
th

No particular comment except that one might
assume that, before occupation and u.sg, tfe s_ite and all of its works would have to be formally
passgd 3s meeting current Operational Health & Safety rules affecting all users of these facilitiés,
constructed about 1 982.

CONSTRUCTION CERT Most of Mcleans argumentation revolves around the
estion, withthe assertionthat"Noconstructionwork
be entirelyfalse. I had visited the site on several
property and ag eing
s were largely op d for
enance. lagain v ago,

rt of Stage 1 of the development was to fUI[¿_
endose the 2 existing flimsy, half-open sheds, presumably to secure, against theft and vandalism,
the maJor items of fixed e.quipment to be installed for the proposed man
drill press, compressor, dr-oþ saw, hydraulic press, MIG i,rrelbei,-anO Go
fullv enclosed. alffi maiorstructural work- etc. The Southern shed has a large
gantry, and so on. The space between the otfice and the Southern shed also seems tô have beenru h the stage 1. pla¡. ln effect, the ónÚ-stãõJi buitding wõrl notal e newarñeniti'es building !i ' - -.--' -----

gantry, major reconstruction of the steöl frame
and perhaps the gantry, installation of industrial
weldirng, etc), ind¡v¡dual beds for lathes and o

Councilwill be well aware of th
has monitoring responsibilities. Also
S.gfety aspectS of þrojects, whether it
omer means.

and dealt

l+,

16/09 '08 TUE 22:50 ITX/RX NO 96131
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16/9/2008.

w¡t :i#JTJ9'::åå3å?ilqtÍ,,":,t"i#?:t?ffihe ed, because " no neú uu¡lO¡ng wori< wás
undertaken", also "No building has been undertaken that would necessl issUe of a
constructioncertificatenand"therehasbeennoconstructionworkcarriedout....¡hàtwoulOggngÍate
lhgequirement for a Compliance/Construction Certificate", that. If so, the obvious quest¡on is : lf
no Certificates or oversight were necessary, why was this major reconstruction of the two sheds
induded in the DA'?

_ ;s above) and elsewhere on the site (vide mycom ection" letter of June 11ih). Their glib references to re-è¡aOO¡ndnew Council ottióers,etõ.,ãie ðúreiv ñot-gJod è;"úõñäã uioüloleäu"é
Cou

5.
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Environmenhl Defgnder,s Office Ltd
$ur n¡f, cLSrS 3n77
rour.Ref: DA06/l2Ts

14 October 2009

lv{r Mike Rayner
treneral Manager
l'weed Shire C-ouncil

;ffi,Ír,i$tur¿locentre
Murwiltumbah NSW 24g4

By ra¡: 66702429

Dear Sir,

Offìce 1 Levet IZf Molesworth Streei
pO Box 2tP

Lismore NSW 24BO
Tet 1300 069 791

Fax: (61 A) 6621 3g5s

t/99 york Street
Sydney NSWZOOO

Tel: (6t 2) 9262 6989
Faxr (ôt z) 9Z6a 6998

.emaÍl: edonsw@ edo, org.au
r êb: wwwjnsw.edo.org,au

FlË,|i,,:"1';i"fg,î'i:':i',i,!!iï',1"",1:Jlïiffiil3n 
openarion Lor 20r Dproo2r66

I. Vy'e act for
¡ega¡dingthï:åXîiåT1""":åî:î"T]f,'nä,1o**t¡ 

who have insrructed us ro wrire to you2' we also refer Ûo ou¡ last letter to councir regarding this mafter dated 12 Juae 200g.3. 
-W:,*r instructed that the¡e is sron the relevant r¡t",-p.Åtä;-'ä:"T" confusion abour councii's handring ofthe exisring operation

4. we unders*o ,;::^::," 
']"lronm"nt cons€nr *d ü';;;;Ëigi *o¿incarion alpiication.

on t wtalá;äi. äåilrï:ii"#i#:,ï1"î;:#;i:*r was gran,"d ror the subject developrnenr
This cowen
qccordance
qnd ctause e7 of ,f#:,;r#

dition of
foraperi doperate

6. we are insrru 
onsent 

onent -' *åtl*å lot

r vr"v ãooîffiÏl"t"t¡l. :l;î äiinff"g prant has conrinued ro operate urabared since

I one day prior to the
ation. \Me are furt]rer

staffthat the rnafter is
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I 5 0ctober 2001) F¡age 1Sleepy Hollow

8. We are informed that Council may have obtained legal advice regarding the legality of such an

application and the parameters of Council's power in relation to the determination of the
application in the circumstances.

9. The only reasonable inference from the continued and unabated operation of the r:anufacturing
plant is that Council considers the operation of the plant lawful notwithstanding the condition of
consent referred to above.

10. Could you ple¡se confrrm whether the above inferencc is colrect and if so upon what b¡¡is
Council reliee for ¡uch opinion?

11. Could you also coufin whether Council obtrined legal ¡dvicc on the m¡tter and if ¡o
could it be provided to ur¡ r{t th¡t we a¡n properþ end aocuratcly advise the conceined
membcrs of thc cornrnunitJr ebout Councilts pmition?

12. We thank you for your attention to this rnalter and would appreciate your prompt response.

Should you wish to discuss fhe rnatter please do not hesitate to contact the writer on 6622 7381
or 0428 227 363.

Yours sincerely
Environmental Defender's Ofüce (NoÉlrern Rlvers) Ltd

Sue Higginson
AÆrincipal Solicitor

K
A^tq¿.pcûel úl¿cìût.J tatd ærÛa tÉ"t¡d/Âiis h .@iwtal lee
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