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Planning Committee Agenda  
Tweed Shire Council 

 

 
28 September 2005 
 
 
Dear  
 
NOTICE IS GIVEN that a Meeting of the Planning Committee will be held at the Council 
Chamber, Murwillumbah Civic and Cultural Centre on Wednesday 5 October 2005, 
commencing at 5.30pm. 
 
Submitted, 

 
Dr J Griffin 
General Manager 
 
AGENDA 
 
1. Confirmation of Minutes of the Planning Committee Meeting held XXX 
2. Apologies 
3. Disclosure of Interest 
4. Items to be Moved from Ordinary to Confidential - Confidential to Ordinary 
5. Access - Planning Matters 
6. Reports through the General Manager 

a. Reports from the Director Planning & Development 
b. Reports from the Director Governance & Corporate Services 
c. Reports from the Director Engineering & Operations 
d. Reports from the Director Environment & Community Services 

7. Confidential Matters - (exclude Press and Public) 
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ITEMS FOR CONSIDERATION OF THE COMMITTEE: 
 
ITEM  PRECIS   PAGE  

CONFIRMATION OF MINUTES  5 

Minutes of the Meeting of the Planning Committee held 7 September 2005  5 

REPORTS THROUGH GENERAL MANAGER  7 

REPORTS FROM DIRECTOR PLANNING & DEVELOPMENT  7 

1 [PD] Development Application DA05/0840 for a grazing of cattle and 
associated works at Lot 76 DP 755701, Lot 272 DP 755701, Lot 323 
DP 755701, Lot 326 DP 755701, Duranbah Road, Kings Forest  

 9 

2 [PD] DA04/0631 for the Demolition of Existing Structures & Erection 
of a 12 Storey Mixed Used Development Comprising 
Administration, Meeting & Function Rooms & 30 Residential Units 
at Lots 13, 14, 15 & 16 DP 224382, No. 11-17 Frances Street Tweed 
Heads  

 21 

3 [PD] Tweed Heads Master Plan - Funding Through Section 94   109 

4 [PD] Section 430 Investigation   119 

5 [PD] Request for Support for Development Concept to be Dealt with 
by the State Government Under Section 3(A) of the Planning and 
Environment Act - Lot 529 DP 1003396 Clothiers Creek Road, 
Clothiers Creek  

 125 

REPORTS FROM DIRECTOR ENGINEERING & OPERATIONS  129 

6 [EO] Subdivision Landforming Policy  129 
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CONFIRMATION OF MINUTES 

Minutes of the Meeting of the Planning Committee held 7 September 2005 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

1. Minutes of the Meeting of the Planning Committee held 7 September 2005 
(DW 1271238) 
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REPORTS THROUGH GENERAL MANAGER 

 

REPORTS FROM DIRECTOR PLANNING & DEVELOPMENT 

MATTERS FOR CONSIDERATION UNDER SECTION 79(C)(1) OF THE 
ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 1979 
 
The following are the matters Council is required to take into consideration under Section 
79(C)(1) of the Environmental Planning and Assessment Act 1979 in assessing a 
development application. 
 
MATTERS FOR CONSIDERATION 
 
1. In determining a development application, a consent authority shall take into 

consideration such of the following matters as are of relevance to the development 
the subject of that development application: 

 
(a) the provisions of 
 

(i) any environmental planning instrument; and 
(ii) any draft environmental planning instrument that is or has been 

placed on exhibition and details of which have been notified to the 
consent authority, and 

(iii) any development control plan, and 
(iv) any matters prescribed by the regulations, 

 
that apply to the land to which the development application relates, 

 
(b) the likely impacts of that development, including environmental impacts on 

both the natural and built environments, and social and economic impacts of 
the locality, 

 
(c) the suitability of the site for the development, 

 
(d) any submissions made in accordance with this Act or the regulations, 

 
(e) the public interest. 
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1 [PD] Development Application DA05/0840 for a grazing of cattle and 
associated works at Lot 76 DP 755701, Lot 272 DP 755701, Lot 323 DP 
755701, Lot 326 DP 755701, Duranbah Road, Kings Forest  

 
ORIGIN: 

Development Assessment 
 
FILE NO: DA05/0840 
 
SUMMARY OF REPORT: 

A development application has been received for grazing of 45 head of cattle over the 
abovementioned lots which is commonly referred to as the Cudgen Paddock and forms 
part of the area known as Kings Forest. A Class 1 application has been lodged with the 
Land and Environment Court for a deemed refusal. 
 
RECOMMENDATION: 

That: - 
 
1. Council defends the appeal on the basis that the Department of 

Environment  and Conservation join Council in the appeal and provide 
expert advice in relation to its statements about the impact on 
threatened species if the development was approved. 

 
2. Council reconsiders its position regarding this matter if the Department 

of Environment and Conservation do not support Council as set out 
above and has not advised Council of its support by 30 October 2005. 
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REPORT: 

Applicant: Project 28 Pty Ltd 
Owner: Project 28 Pty Ltd 
Location: Lot 76 DP 755701, Lot 272 DP 755701, Lot 323 DP 755701, Lot 326 DP 

755701 Duranbah Road, Kings Forest 
Zoning: 2(c) Urban Expansion, 6(b) Recreation & 7(a) Environmental 

Protection (Wetlands and Rainforest) 
Cost: $7,000 
 
BACKGROUND: 
 
Existing and or continuing use rights for grazing and forestry have been claimed for the 
majority of Kings Forest however the Cudgen Paddock land does not enjoy existing or 
continuing use rights for grazing. Grazing was abandoned on the subject site 
approximately five years ago.  
 
The owners intend to graze 450 head of cattle in the areas of Kings Forest that enjoy 
continuing use rights. 
 
Accordingly cattle grazing which is defined as agriculture under the Tweed LEP requires 
development consent from Council in the 2(c) and 6(b) zones. Grazing is not proposed 
within the part of the site zoned 7(a) for environmental protection purposes. 
 
Key Issues 
 
Zoning Provisions 
 
The 2(c) zone permits agriculture subject to satisfying the provisions of clause 8(2) of the 
LEP. Agriculture is permitted in the 6(b) zone subject to consent. Consent can only be 
granted in the 2(c) zone for agriculture if the applicant as demonstrated to the 
satisfaction of consent authority that - 
 

(a) the development is necessary for any one of the following reasons: 
 

(i) it needs to be in the locality in which it is proposed to be carried out due 
to the nature, function or service catchment of the development, 

 
(ii) it meets an identified urgent community need, 
 
(iii) it comprises a major employment generator, and 

 
(b) there is no other appropriate site on which the development is permitted with 

consent development (other than as advertised development) in reasonable 
proximity, and 

 
(c) the development will be generally consistent with the scale and character of 

existing and future lawful development in the immediate area, and 
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(d) the development would be consistent with the aims of this plan and at least 

one of the objectives of the zone within which it is proposed to be located. 
 
Council and the applicant have sought a barrister’s opinion regarding the provisions of 
the clause 8(2) relating to the proposal. Issues requiring clarification include the 
necessity of the development at this site and consistency with the aims of the LEP and 
one of the objectives for each. At the time of writing this report the legal advice had not 
been received.  
 
Draft LEP 
 
Council resolved in March 1998 to prepare a draft LEP (Amendment No.20) for the Kings 
Forest site. The resolution is as follows- 
 

"That Council: - 
 
1. Prepare a draft Local Environmental Plan for the part of the land subject of 

Tweed Local Environmental Plan 1987, Amendment No. 3 west of Cudgen 
Creek. 

 
2. The aim of the plan is to: - 
 

a. amend the provisions of Tweed Local Environmental Plan 1987, 
Amendment No. 3 as they relate to the subject land to reflect changes 
and standards over the last decade for urban design and environmental 
protection; 

 
b. ensure that uses planned for the subject land do not compromise the 

agricultural use of the land adjacent to zoned 1(b) Agricultural Protection 
and 1(a) Rural land; 

 
c. investigate the rezoning of land currently zoned 1(c) Rural Residential for 

more intensive urban/residential purposes; 
 
d. clarify uncertainties created by provisions of Tweed Local Environmental 

Plan, Amendment No. 3 (which deferred until the preparation of a DCP, 
the detailed mapping of land inappropriate for development because of 
its value for nature conservation) by zoning for environmental protection 
all land which: - 

 
i. supports predominantly native vegetation and is part of a parcel 5 

hectare in size or larger regardless of whether the parcel consists in 
part of land outside the area subject to the draft amendment; 

 
ii. supports predominantly native vegetation and is adjacent to 

Cudgen Creek; 
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iii. otherwise comes within the scope of Clause 14 and 29 of the North 
Coast Regional Environmental Plan. 

 
3. Notifies the Secretary of the Department of Urban Affairs and Planning under 

the provisions of Section 54 of the Environmental Planning and Assessment 
Act 1979 and informs the Secretary that in the opinion of the Council an LES 
is required. 

 
4. Informs the principal land owner, Narui Gold Coast Pty Ltd of Council's 

decision and invites the Company to: - 
 

a. contribute to the preparation of the LES: 
 
b. inform Council if the owner wishes to include in the proposed LEP 

amendment lands acquired by them since the gazettal of Tweed LEP 
Amendment No. 3". 

 
The draft LEP was exhibited (4 April to 11 May 2001) and the proposed zoning of the 
subject land is 2(c) and 7(a). The grazing areas are proposed only on the land proposed 
to be zoned 2(c). 
 
The draft LEP formed part of the subject matter for the Department of Local Government 
Enquiry undertaken by Mr Bulford. Following the Inquiry it was agreed by the current 
landowners and Council that a review of the draft LEP be undertaken. This review is 
currently nearing completion. 
 
Court Orders  
 
Council commenced proceedings against the previous owners in the Land and 
Environment Court for unauthorised planting and cultivation of Tea Trees and Orders 
were issued on 3 February 2004 stating that there are no continuing use rights for 
planting and cultivation of Tea Trees in the Cudgen Paddock. A second set of Orders 
were issued requiring the current owners to remediate the tea tree area provided the 
ownership dispute was resolved in their favour and there were no other legal 
impediments to the remediation works or the discretionary matters relating to the former 
owners were decided by the Court whichever occurs first. 
 
Council’s solicitors advise that neither the Court Orders nor the ownership dispute 
prevent Council from dealing with the development application. 
 
Threatened Species 
 
An 8 part test of significance has been submitted with the application. The test finds that 
threatened species exist within the proposed grazing areas however provided the 
mitigation measures are undertaken (eg. Fencing) the development is unlikely to have a 
significant impact on threatened species. 
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To determine if the development is likely to have a significant impact on threatened 
species a flora and fauna expert would need to be engaged to review the report 
submitted with the application. 
 
Department of Environment and Conservation 
 
The DEC have lodged a submission objecting to the proposal. The DEC have placed an 
Interim Protection Order overs lots 76, 272 and 326. The IPO is current until 1 December 
2005. The IPO prevents development or disturbance of the land other than watering, 
emergency maintenance of the existing water main and installation of 6 piezometers. 
 
Approval of the application is not prevented from being issued due to the IPO. 
 
The DEC contend that the development is likely to have a significant impact on 
threatened species and should not be approved. 
 
A copy of the DEC submission is attached. 
 
A letter has been sent to the DEC requesting that they join Council in the appeal and 
provide support to defend the appeal. A response had not been received at the time of 
writing this report. 
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SITE DIAGRAM: 
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CONSIDERATIONS UNDER SECTION 79C OF THE ENVIRONMENTAL PLANNING 
AND ASSESSMENT ACT 1979: 
 
(a) (i) The provisions of any environmental planning instrument 
 

Tweed Local Environmental Plan 2000  
 
Zoning-See above comments regarding zoning provisions. 
 
Clause 8(2)-The applicant’s arguments regarding the clause 8(2) matters are 
as follows- 
 

”a) The development is necessary for any one of the following reasons: 
 

i) It needs to be in the locality in which it is proposed to be 
carried out due to the nature, function or service catchment of 
the development. 

 
As reflected in the planning history at Section 1.3, the majority of the 
Cudgen Paddock has been identified for urban purposes since 1987 and 
zoned to permit urban development since 1989.  Prior to September 
2003 when Project 28 Pty Ltd purchased the Kings Forest property, it 
was owned by several different owners who, for various reasons, did not 
proceed with urban development. 
 
Subsequently, under the terms of a lease dated 23 June 2000, part of 
the Cudgen Paddock was to be used for the cultivation of lemon myrtle 
trees.  In February 2004 the Land and Environment Court held that there 
are no continuing use rights under Section 109 of the Environmental 
Planning and Assessment Act for the planting and cultivation of tea trees 
(ie. Lemon Myrtle trees).  The lease is the subject of current litigation 
between the lessee and Project 28 Pty Ltd. 
 
Clearly, the nature and function of the development necessitates that it 
be carried out on the subject land.  The Cudgen Paddock is one of the 
few areas within Kings Forest where existing/continuing use rights for 
grazing do not apply and given that it involves low capital investment and 
is an interim land use pending development of the site for urban 
purposes, it is submitted that it is consistent with the requirements of this 
subclause. 
 

b) There is no other appropriate site on which the development is permitted 
with consent development (other than as advertised development) in 
reasonable proximity. 

 

THIS IS PAGE NO 15 OF THE AGENDA OF THE TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING 
HELD WEDNESDAY 5 OCTOBER 2005   

 



TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING HELD WEDNESDAY 5 OCTOBER 2005 
 
 

 

With the exception of the Cudgen Paddock and the relatively small areas 
in the north eastern part of Kings Forest, the remainder of the property 
has existing and/or continuing use rights for grazing and forestry and is 
used for those purposes.  There is therefore no other appropriate site 
within the land owned by Project 28 Pty Ltd on which to carry out this 
interim grazing use. 
 

c) The development will be generally consistent with the scale and 
character of existing and future lawful development in the immediate 
area. 

 
The locality is generally rural in character and the land to the north and 
west is used for grazing and forestry.  Given the interim nature of the use 
and as only temporary improvements area required (eg. Fencing, 
drinking troughs, etc) it is submitted that the development is consistent 
with this subclause. 
 

d) The development would be consistent with the aims of this plan and at 
least one of the objectives of the zone within which it is proposed to be 
located. 

 
Clauses 4(a) and 4(d) of the Tweed Local Environmental Plan 2000 
provide that the plan aims to give effect to the Tweed 2000+ Strategic 
Plan and to encourage sustainable economic development.  The Tweed 
2000+ Strategic Plan includes Kings Forest as an urban release area 
and the use of the land as proposed on an interim basis is an economic 
land use which does not alienate the land from future urban development 
in accordance with the aims of the 2(c) zone. 
 
For these reasons it is considered that the proposal is consistent with the 
aims of the plan, the primary objective of the 2(c) zone and the 
secondary objective of the 6(b) zone and it is therefore submitted that 
this subclause is also satisfied. 
 
In summary, having regard to the above matters it is submitted that the 
development is consistent with the requirements of Clause 8(2) and 
therefore Council may grant consent in respect of the application." 

 
Clause 25 of the LEP applies which requires Council to consider the impact of 
development on land zoned 7(a).Whilst the grazing areas are not located 
within the 7(a) areas expert opinion is required to ascertain the impact of the 
proposal on the adjacent 7(a) areas. 
 
Clause 52 requires the DEC to be notified of proposed development. See 
previous comments regarding DEC. 
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North Coast Regional Environmental Plan 1988 
 
Clause 15 of the REP requires consideration of matters relating to wetlands or 
fishery habitat. The items listed mainly relate to fishery habitat protection and 
whilst the DEC state that the mitigation measures are insufficient the 
Department of Primary Industries which includes the former NSW Fisheries 
Department states that the proposal raises no obvious issues or implications 
for aquatic habitat protection. This issues would be required to be considered 
further by a flora and fauna expert. 
 
State Environmental Planning Policies 
 
Part of the subject land contain SEPP-14 Wetlands however the proposal 
does not include works within the Wetlands areas. The provisions of the SEPP 
are not triggered. 
 
The clause 8 matters of SEPP-71 Coastal Protection are applicable. The 
relevant matters relate to ecological issues which a flora and fauna expert will 
need to consider. 

 
(a) (ii) The Provisions of any Draft Environmental Planning Instruments 
 

Council is required to consider draft LEP’s when dealing with development 
applications. Judicial review has found that determinative weight is only given 
to a draft LEP if the making of the plan is certain and imminent.  Finalisation of 
draft LEP No.20 is neither certain or imminent given the review documentation 
has not been finalised at this point in time.  The development is proposed on 
the areas exhibited for 2(c) and is not proposed on the areas exhibited for 7(a) 
Environmental Protection. 

 
(a) (iii) Development Control Plans (DCPs) 
 

N/A 
 
(a) (iv) Any Matters Prescribed by the Regulations 
 

Part of the site is located within the Coastal zone. The proposal does not 
contravene the provisions of the Coastal Policy. 

 
(b) The likely impacts of the development and the environmental impacts on 

both the natural and built environments and social and economic 
impacts in the locality 

 
The key impact relates to threatened species. The proponents have proposed 
the following mitigation measures. 
 

• "Two rather than three grazing paddocks to be established - 
on the eastern and western halves of the site (refer Fig. 5). 
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• Reduced grazing to be undertaken in the western paddock.  
This area is known for habitat for threatened frogs (southwest) 
and Grass Owls (northwest).   

• A maximum of 45 cattle to be grazed on the site:  30 in the 
eastern Paddock and 15 in the western paddock.  This is 
based on effective grazing rates of 1 cow per 1 hectare on 
good pasture.  Cudgen Paddock is considered marginal 
grazing land, therefore the ideal grazing rate has been halved.  
This figure is reduced again in the western paddock to 
minimise impacts on threatened fauna. 

• Fencing to be erected around the perimeter of the Paddock 
and between the eastern and western paddock areas.  All 
drains and waterbodies are to be fenced.  Internal and 
external (where applicable) fencing to be installed so as to 
prevent impacts on waterbodies during construction (ie. star 
pickets and electric fence) and allow movement of Koalas (ie. 
greater than 250mm clearance). 

• The corridor proposed on existing constraints maps to be 
maintained down the centre of the Paddock (refer Fig. 5). 

• Effective erosion controls to be employed during fencing 
operations, if required, to prevent sedimentation of drains. 

• The fence lines are to be constructed at least 5m from drains 
or waterbodies. 

• Watering points to be installed at regular intervals to 
discourage use of the drains by cattle.  Watering points should 
be located away from areas where frogs have been recorded. 

• Water level in the dam, drains and wetlands should be 
monitored so as to determine the impacts of the use of water 
for cattle watering.  If levels become low, water should be 
imported for cattle use. 

• Pasture improvement to be limited to broadcast of pasture 
seed.  No clearing or slashing of native vegetation." 

 
The DEC argue that the measures proposed are not sufficient and the 
development will have a significant impact on threatened species. Expert 
opinion will be required to be obtained to determine this matter. 
 
There are no other significant adverse impacts. 
 

(c) Suitability of the site for the development 
 

If the threatened species and Clause 8(2) issues are resolved the site would 
be suitable for the proposal on a temporary basis. 
 
DIPNR have provided their terms and conditions for a licence under the Water 
Act. 
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(d) Any submissions made in accordance with the Act or Regulations 
 

The application was advertised and 9 submissions were received objecting to 
the proposal. The submissions are primarily focussed on the ecological values 
of the site and the impact on threatened species. The issues raised include – 
 

• Reinstatement of the IPO over the entire eastern part of Kings 
Forest should occur 

• Proposed amelioration measures won’t protect habitat from 
damage by cattle 

• A species impact statement should be required 
• Fragmentation of habitat 
• Pre-emptive of the Draft LEP process 
• Ecological value of the regenerating heath land 
• Uneconomical proposal 

 
NSW Department of Primary Industries 

 
The DPI have made the following comments - 

 
"Fisheries Issues 
 
The proposal as submitted appears to raise no obvious issues or 
implications for aquatic habitat protection. 
 
Agricultural Issues 
 
It is highly unusual and irregular for this Department to offer comment on 
a development application involving the grazing of cattle as such land 
use typically does not require consent and therefore no referral occurs or 
comment offered. 
 
In this special case, where cattle grazing requires consent, the proposal 
has been reviewed and the following comments are provided. 
 
i) The subject land has been mapped as class 5 agricultural land by 

NSW Agriculture as part of the agricultural land mapping of Tweed 
shire (1998); Class 5 land is land generally unsuitable for 
agriculture or at best suited only to light grazing. 

ii) The Soil Landscape Map and Report for Murwillumbah - Tweed 
Map sheet (Morand, 1996) has identified the subject land as being 
part of the Pottsville Soil Landscape; this landscape is considered 
generally not suitable for cultivation or grazing. 

iii) The cost of pasture improvement to sustain grazing pressure in this 
situation is likely to be uneconomical and the likelihood of being 
able to establish a productive pasture over the longer term highly 
questionable. 

iv) No details were apparent in the documentation with regard to all 
weather access to the site, cattle yard and loading ramp facilities 
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and management of stock movement between the two proposed 
paddocks. 

 
While a site inspection has not been undertaken prior to preparing this 
reply, the available information suggests that cattle grazing of the subject 
areas is at best expected to be limited to light grazing, opportunistic 
(subject to seasonal conditions) and not particularly profitable given the 
low carrying capacity expected relative to the potential costs to establish 
a productive pasture that may or may not be sustained due to site 
conditions". 

 
(e) Public interest 
 

It is in the public interest for Council to defend the Appeal with the assistance 
and support of the DEC given the unresolved nature of the ecological issues 
associated with the site. 

 
OPTIONS: 
 
1. Approve the application subject to appropriate conditions. 
 
2. Defend the appeal with the assistance of the DEC. 
 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Costs will be incurred as a result of the Appeal. 
 
POLICY IMPLICATIONS: 
 
The Appeal may have an effect on the Draft LEP. 
 
CONCLUSION: 
 
The key issue for the determination of the application relates to threatened species which 
will be resolved by the Court through evidence from relevant experts. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

1. Department of Environment and Conservation submission to the application (DW 
1252822) 
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2 [PD] DA04/0631 for the Demolition of Existing Structures & Erection of a 
12 Storey Mixed Used Development Comprising Administration, Meeting 
& Function Rooms & 30 Residential Units at Lots 13, 14, 15 & 16 DP 
224382, No. 11-17 Frances Street Tweed Heads  

 
ORIGIN: 

Development Assessment 
 
FILE NO: DA04/0631 Pt2 
 
SUMMARY OF REPORT: 

Council is in receipt of an application for a mixed-use development at the corner of 
Frances & Enid Street, Tweed Heads. The application seeks consent for demolition of 
the existing buildings on the site and the construction of a twelve storey mixed use 
building comprising ground floor administration, meeting, and function rooms in 
association with the nearby Roman Catholic Church and 30 two and three bedroom units 
with basement and at grade car parking providing on site parking for 60 vehicles. 
 
The land is zoned 2(b) Medium density residential under Tweed Local environmental 
Plan 2000 and is identified under Development Control Plan No.18 Tweed Heads as a 
high-density residential precinct.  
 
The application incorporates minor encroachments into the building envelope, will impact 
on some ocean and scenic views and has raised privacy concerns for some adjoining 
residences.  
 
Additionally, whilst the building height of 43m AHD complies with the nominated 50m 
AHD height limit for the site, the application seeks a variation to the number of 
permissible stories in accordance with the Tweed Heads Master Plan. The Master Plan 
stipulates that any building on this site should be limited in height to 10 stories. The 
subject application was lodged prior to the adoption of the Master Plan and was 
designed with 12 stories in accordance with the maximum height limit of 50m AHD. 
 
Despite these issues the application is considered to warrant a recommendation for 
approval on the architectural merits of the building in addition to the high-density nature 
of the area.  
 
The application attracted ten individual objections focusing on traffic implications, loss of 
privacy, loss of views and general loss of residential amenity. These issues are fully 
addressed in the following report. 
 
This application is only one of several applications that Council is either currently 
considering or has recently determined in this area. The subject area is going through a 
change in character as more of the smaller cottages are being replaced with high-rise 
development in accordance with the precinct objectives for this area.  
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Given the proximity of recent applications to one another, this application has considered 
the cumulative impact of these applications, on adjoining residences, throughout the 
assessment process. 
 
RECOMMENDATION: 

That: - 
 
1. Council utilises its assumed concurrence for Clause 51 – Tall Buildings 

of the North Coast Regional Environmental Plan in accordance with its 
delegation. 

 
2. Council supports the application and refers it to the Director Planning & 

Development to negotiate a contribution of $2,000 per unit under a 
voluntary agreement for public infrastructure identified in the Tweed 
Heads Master Plan.  

 
3. Approval for DA04/0631 for the demolition of existing structures and 

erection of a 12 storey mixed used development comprising 
administration, meeting and function rooms and 30 residential units at 
Lots 13, 14, 15 & 16 DP 224382, No. 11-17 Frances Street Tweed Heads 
be issued by the Director Planning & Development under Delegation in 
accordance with the following conditions: 
 
GENERAL 
 
1. The development shall be completed in accordance with the 

Statement of Environmental Effects and Plan No's: 
 

• 2002/DA/11 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 

• 2002/DA/12 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 

• 2002/DA/13 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 

• 2002/DA/14 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 

• 2002/DA/15 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 

• 2002/DA/16 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 

• 2002/DA/20 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 

• 2002/DA/21 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 

• 2002/DA/22 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 
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• 2002/DA/23 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 

• 2002/DA/23a prepared by Pat Twohill Designs Pty Ltd and 
dated Feb 2004; 

• 2002/DA/23b prepared by Pat Twohill Designs Pty Ltd and 
dated Feb 2004; 

• 2002/DA/23c prepared by Pat Twohill Designs Pty Ltd and 
dated Feb 2004; 

• 2002/DA/24 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 

• 2002/DA/25 prepared by Pat Twohill Designs Pty Ltd and dated 
Feb 2004; 

 
except where varied by these conditions. 

[GEN0010] 

 
2. Approval is given subject to the location of, protection of, and/or 

any necessary modifications to any existing public utilities situated 
within the subject property. 

[GEN0030] 

 
3. The development is to be carried out in accordance with 

Development Control Plan No 16 - Subdivisions Manual and 
Council's adopted Development Design & Construction 
Specifications. 

[GEN0040] 

 
4. Advertising structures/signs to be the subject of a separate 

development application, where statutorily required. 
[GEN0070] 

 
5. No retaining walls or similar structures are to be constructed over 

Council's sewer main. 
[GEN0090] 

 
6. The issue of this Development Consent does not certify compliance 

with the relevant provisions of the Building Code of Australia. 
[GEN0120] 

 
7. The erection of a building in accordance with a development 

consent must not be commenced until: 
 
(a) a construction certificate for the building work has been 

issued by the consent authority, the council (if the council is 
not the consent authority) or an accredited certifier, and 

 
(b) the person having the benefit of the development consent has: 

 
(i) appointed a principal certifying authority for the building 

work, and 
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(ii) notified the principal certifying authority that the person 
will carry out the building work as an owner-builder, if 
that is the case, and 

 
(b1) the principal certifying authority has, no later than 2 days 

before the building work commences: 
 
(i) notified the consent authority and the council (if the 

council is not the consent authority) of his or her 
appointment, and 

 
(ii) notified the person having the benefit of the development 

consent of any critical stage inspections and other 
inspections that are to be carried out in respect of the 
building work, and 

 
(b2) the person having the benefit of the development consent, if 

not carrying out the work as an owner-building, has: 
 
(i) appointed a principal contractor for the building work 

who must be the holder of a contractor licence if any 
residential work is involved, and 

 
(ii) notified the principal certifying authority of any such 

appointment, and 
 
(iii) unless that person is the principal contractor, notified the 

principal contractor of any critical stage inspection and 
other inspections that are to be carried out in respect of 
the building work. 

[GEN0150] 

 
8. All excavation works shall comply with the Acid Sulfate Soil 

Management Plan for Lot 13-16 DP 224382 Cnr Frances & Enid 
Streets, Tweed Heads NSW prepared by Blueland Engineers dated 
14 March 2005 (Ref No: 203064 V2). 

[GENNS01] 
 
9. The garbage collection point is to be built to the satisfaction of 

Council's Waste Management Co-ordinator and in accordance with 
the faxed Pat Twohill Plan dated 10 December 2004. 

[GENNS02] 
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10. Any use of a crane or other equipment that may exceed a top RL of 
49.5 metres AHD would intrude into the prescribed airspace of Gold 
Coast Airport, and therefore represent a "controlled activity" under 
the Airports (Protection of Airspace) Regulations. The proponent 
must obtain the approval of the Secretary, Department of Transport 
and Regional Services. An application for the Secretary's approval 
must be given to the airport lessee company (ie Gold Coast Airport 
Limited) at least 28 days before the intended commencement of the 
controlled activity. 

[GENNS03] 
 
PRIOR TO ISSUE OF CONSTRUCTION CERTIFICATE 
 
11. A detailed plan of landscaping is to be submitted and approved by 

Council's Director, Planning and Environment prior to the issue of a 
Construction Certificate.  All landscaping work is to be completed 
in accordance with the approved plans prior to any use or 
occupation of the building. 

[PCC0010] 

 
12. Any carparking floodlighting shall not spill beyond the boundaries 

of the site.  A plan of the lighting shall be approved by the Director 
Planning and Environment PRIOR to the issue of a Construction 
Certificate. 

[PCC0030] 

 
13. A traffic control plan that complies with the provisions of the RTA 

document "Traffic Control at Work Sites" Version 2 shall be 
prepared by a person who is qualified, authorised and has passed 
an RTA approved training course, and submitted to Council, prior 
to issue of the Construction Certificate.  All works are to comply 
with the Occupational Health and Safety Act and the RTA document 
and the approval particularly in respect to works on public roads.  
Safe public access shall be provided at all times. 

[PCC0040] 

 
14. Section 94 Contributions 

 
(i) Payment of the following contributions pursuant to Section 94 

of the Act and the relevant Section 94 Plan.   
 
Pursuant to Clause 146 of the Environmental Planning and 
Assessment Regulations, 2000, a Construction Certificate 
shall NOT be issued by a Certifying Authority unless all 
Section 94 Contributions have been paid and the Certifying 
Authority has sighted Council's "Contribution Sheet" signed 
by an authorised officer of Council. 
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These charges will remain fixed for a period of 12 months from 
the date of this consent and thereafter in accordance with the 
rates applicable in the current version/edition of the relevant 
Section 94 Plan current at the time of the payment. 
 
A copy of the Section 94 contribution plans may be inspected 
at the Civic and Cultural Centres, Tumbulgum Road, 
Murwillumbah and Brett Street, Tweed Heads. 
 
a. Open Space (Structured): $12,179 

S94 Plan No. 5 
 
b. Open Space (Casual):  $2,602 

S94 Plan No. 5 
 
c. Shirewide Library Facilities: $10,749 

S94 Plan No. 11 
 
d. Bus Shelters: $376 

S94 Plan No. 12 
 
e. Eviron Cemetery/Crematorium Facilities: $2,176 

S94 Plan No. 13 
 
f. Emergency Facilities (Surf Lifesaving) $3,252 

(REMSHIRE) 
S94 Plan No. 16 

 
g. Extensions to Council Administration Offices 

& Technical Support Facilities $24,129 
S94 Plan No. 18 

 
h. Cycleways $5,492 

S94 Plan No. 22 
 
i. Regional Open Space (Structured) $18,364 

S94 Plan No. 26 
 
j. Regional Open Space (Casual) $3,436 

S94 Plan No. 26 
[PCC0050/PSC0005] 

 
15. A certificate of compliance (CC) under Sections 305, 306 and 307 of 

the Water Management Act 2000 is to be obtained from Council to 
verify that the necessary requirements for the supply of water and 
sewerage to the development have been made with the Tweed Shire 
Council. 
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Pursuant to Clause 146 of the Environmental Planning and 
Assessment Regulations, 2000, a Construction Certificate shall 
NOT be issued by a Certifying Authority unless all Section 64 
Contributions have been paid and the Certifying Authority has 
sighted Council's "Contribution Sheet" and a "Certificate of 
Compliance" signed by an authorised officer of Council. 
 
Annexed hereto is an information sheet indicating the procedure to 
follow to obtain a Certificate of Compliance: 
 
Water DSP4: 14.229 ET @ $4230 $60,189 
Sewer Banora: 20.7932 ET @ $2634 $54,769 
 
These charges to remain fixed for a period of twelve (12) months 
from the date of this consent and thereafter in accordance with the 
rates applicable in Council's adopted Fees and Charges current at 
the time of payment. 
 
Note:  The Environmental Planning and Assessment Act, 1979 (as 
amended) makes no provision for works under the Water 
Management Act 2000 to be certified by an Accredited Certifier. 

[PCC0070/PSC0004] 

 
16. All fill is to be graded at a minimum of 1% so that it drains to the 

street or other approved permanent drainage system and where 
necessary, perimeter drainage is to be provided to ensure minimal 
impact on adjoining properties.  If filling is required, a plan of 
proposed drainage is to be submitted and approved by the PCA 
prior to the issue of a construction certificate. Drainage must be 
installed and operational prior to commencement of any building 
work. 
 
All fill and cut batters shall be obtained wholly within the subject 

land. 
[PCC0090] 

 
17. Notwithstanding the issue of this development consent, separate 

consent from Council under Section 138 of the Roads Act 1993, 
must be obtained prior to any works taking place on a public road 
including the construction of new driveway access (or modification 
of access).    Applications for consent under Section 138 must be 
submitted on Council's standard application form and be 
accompanied by the required attachments and prescribed fee. 

[PCC0190] 
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18. The Engineering Plans  shall include details of settling ponds and 
the method of discharging the return water from the site.  The 
design shall comply with the requirements of "Tweed Urban 
Stormwater Quality Management Plan" (adopted by Council 19 April 
2000) section 5.5.2 "Stormwater Objectives During the Construction 
Phase of New Development", Appendix E of the Plan "Tweed Shire 
Council Aus-Spec D7 - Stormwater Quality" and its Annexure A - 
"Code of Practice for Soil and Water Management on Construction 
Works". 

[PCC0220] 

 
19. Permanent Stormwater Quality Treatment 

 
(a) Permanent stormwater quality treatment shall comply with 

"Tweed Urban Stormwater Quality Management Plan" (adopted 
by Council 19 April 2000) section 5.5.3 "Stormwater Objectives 
During the Post Construction or Occupational Phase of 
Development" . New development is required to comply with 
table 5.4 of the plan and demonstrate compliance by modelling 
in accordance with section 5.5.4. Section 5.5.5 of the plan 
further advises that treatment that is in accordance with the 
"deemed to comply" provisions of Appendix E - Tweed Shire 
Council, Aus-Spec D7 - Stormwater Quality is deemed to 
comply with the objectives in 5.5.3. 

 
(b) Water sensitive design practices shall be adopted. Where it is 

practical, water quality features are to be designed into the 
land development site rather than rely on special end of pipe 
devices to strip pollutants and nutrients from stormwater prior 
to discharge. Typical water quality features that can designed 
into the site development include use of porous pavements, 
directing runoff over filter strips or grass swales in landscaped 
areas, utilising landscaping as an integral part of stormwater 
quality management, maximising use of infiltration and 
stormwater reuse (eg. Rainwater tanks). These features can be 
complemented by site management practices which minimise 
creation of stormwater pollutants and nutrients and provide for 
appropriate operation, cleaning and maintenance of water 
quality control devices.   

 
(c) The Construction Certificate Application must include a 

detailed stormwater management plan (SWMP) for the 
occupational or use stage of the development, prepared in 
accordance with Section D7.07 of Tweed Shire Council Aus-
Spec D7 - Stormwater Quality.    
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(d) Specific requirements: 
 
(i) Runoff from all driveway and carparking hardstand areas 

(ground level and undercover basement) shall be treated 
to remove oil and sediment pollutants prior to discharge 
to the public realm.   Treatment devices must be sized in 
accordance with Section D7.12 of Councils adopted 
Development Design and Construction Specification D& - 
Stormwater Quality, with full engineering details , 
including maintenance schedules, to be provided with 
s68 Stormwater Application for approval prior to the issue 
of a construction certificate. 

 
(ii) The dedicated car wash bay(s) must be graded to direct 

contaminated runoff to grassed filter areas and pervious 
landscaping to maximize pollutant removal and filtration.   
Car wash runoff must not be discharged to the public 
stormwater system. 

 
(iii) Surcharge flows from the rainwater storage / reuse tanks 

shall not be discharged to Councils drain west of the site.   
This surcharge pipe must be redirected to the Frances 
Street / Enid Street drainage system. 

[PCC0230] 

 
20. A construction certificate application for works that involve any of 

the following:- 
 

• connection of a private stormwater drain to a public stormwater 
drain 

• installation of stormwater quality control devices 
• erosion and sediment control works 
 
will not be approved until prior separate approval to do so has been 
granted by Council under section 68 of the Local Government Act 
1993. 
Applications for these works must be submitted on Council's 
standard s68 stormwater drainage application form accompanied 
by the required attachments and the prescribed fee. 

[PCC0240] 

 
21. A detailed site contamination report is to be provided which is 

prepared in strict accordance with the provisions of the NSW EPA's 
Contaminated Site "Guidelines for Consultants Reporting on 
Contaminated Sites" November 1997 and Council Contaminated 
Land Policy. 
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Note:- 
1. It is a requirement of these Guidelines that all contamination 

reports include a clear statement from the consultant as to the 
suitability or otherwise of the subject site for the proposed 
use, together with a statement detailing all limitations and 
constraints that are applicable in relation to the use of the site. 

2. Any contamination report that does not provide and follow the 
recommended report sections and information requirements 
as specified within the Guidelines will be returned on the basis 
of insufficient information provided. 

3. Other relevant or applicable EPA Guidelines are to be used as 
appropriate. 

[PCC0270] 

 
22. Any premises proposing to discharge into Councils sewerage 

system a waste water other than domestic sewage, shall submit to 
Council a completed application for a Trade Waste Licence.  This 
application is to be approved by Councils Manager Water and 
concurrence received from the Department of Land and Water 
Conservation, if required, PRIOR to the issuing of a Construction 
Certificate to discharge to Councils sewerage system. 

[PCC0280] 

 
23. Pursuant to Section 68 of the Local Government Act, 1993 to ensure 

there is no unacceptable discharge to Councils sewerage system 
an approved pre-treatment device (eg. Oil/grease traps, separators, 
etc) shall be installed to details approved prior to the issuing of a 
Construction Certificate.  The development will be required to meet 
discharge standards in accordance with Councils Trade Waste 
Policy. 

[PCC0290] 

 
24. Erosion and Sediment Control During the Construction Phase of 

Development 
 
(a) Construction phase stormwater quality treatment (erosion and 

sediment control) shall be designed and constructed in 
accordance with detailed engineering plans to be submitted 
and approved with the Construction Certificate. Erosion and 
sediment control shall be in accordance with the "Tweed 
Urban Stormwater Quality Management Plan" (adopted by 
Council 19 April 2000) section 5.5.2 "Stormwater Objectives 
During the Construction Phase of New Development". This 
section requires all new development to comply with Appendix 
E of the Plan "Tweed Shire Council Aus-Spec D7 - Stormwater 
Quality" and its Annexure A - "Code of Practice for Soil and 
Water Management on Construction Works". Erosion and 
sediment controls shall remain in place until final approval is 
given and the maintenance bond (if required) has been 
released. 
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(b) The Construction Certificate Application must include a 
detailed erosion and sediment control plan (ESCP) for the 
construction phase of development, prepared in accordance 
with Section D7.07 of Tweed Shire Council Aus-Spec D7 - 
Stormwater Quality. 

[PCC0320] 

 
25. The basement car parking is to be protected against the inflow of 

water from Francis Street for storm events up to the ARI 100 year 
storm event.   The basement pump out system must be designed 
and installed in accordance with section 9 of AS/NZS 3500.3.2 
(Stormwater Drainage - Acceptable  Solutions). 

[PCCNS01] 

 
26. Upgrading of the intersection of Francis and Enid Street is required 

as a result of this development. Works associated with the 
development include the realignment of the kerb return, pavement 
construction, relocation of the pedestrian crossing and splinter 
island, signage, relocation of utilities/drainage and footpath 
construction.  
 
Council requires a contribution of $18,345.00 prior to the issue of a 
construction certificate towards the works which shall be 
undertaken by Council as full intersection construction. 

[PCCNS01] 

 
27. Upgrading of the pedestrian crossing lighting to flood lights at the 

intersection of Francis and Enid Street is required as a result of this 
development. 
 
Council requires a contribution of $6,000 prior to the issue of a 
construction certificate towards the works which shall be 
undertaken by Council. 

[PCCNS02] 

PRIOR TO COMMENCEMENT OF WORK 
 
28. Please note that while the proposal, subject to the conditions of 

approval, may comply with the provisions of the Building Code of 
Australia for persons with disabilities your attention is drawn to the 
Disability Discrimination Act which may contain requirements in 
excess of those under the Building Code of Australia.  It is therefore 
recommended that these provisions be investigated prior to start of 
works to determine the necessity for them to be incorporated within 
the design. 

[PCW0010] 

 

THIS IS PAGE NO 31 OF THE AGENDA OF THE TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING 
HELD WEDNESDAY 5 OCTOBER 2005   

 



TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING HELD WEDNESDAY 5 OCTOBER 2005 
 
 

 

29. Work in accordance with a development consent must not be 
commenced until:- 
 
(a) a construction certificate for the work has been issued by: 

(i) the consent authority, or 
(ii) an accredited certifier, and 

(b) the person having the benefit of the development consent: 
(i) has appointed a principal certifying authority, and 
(ii) has notified the consent authority and the council (if the 

council is not the consent authority) of the appointment, 
and 

(c) the person having the benefit of the development consent has 
given at least 2 days' notice to the council of the person's 
intention to commence the work. 

[PCW0020] 

 
30. A temporary builder's toilet is to be provided prior to 

commencement of work at the rate of one (1) closet for every 
twenty (20) persons or part of twenty (20) persons employed at the 
site.  Each toilet provided must be:- 
 
(a) a standard flushing toilet connected to a public sewer, or 
(b) if that is not practicable, an accredited sewage management 

facility approved by the council, or 
(c) if that is not practicable, any other sewage management 

facility approved by the council. 
[PCW0060] 

 
31. Where prescribed by the provisions of the Environmental Planning 

and Assessment Amendment (Quality of Construction) Act 2003, a 
sign must be erected in a prominent position on any site on which 
building work, subdivision work or demolition work is being carried 
out: 
 
(a) showing the name, address and telephone number of the 

principal certifying authority for the work, and  
(b) showing the name of the principal contractor (if any) for any 

building work and a telephone number on which that 
person may be contacted outside working hours, and 

(c) stating that unauthorised entry to the site is prohibited. 
 
Any such sign is to be maintained while the building work, 
subdivision work or demolition work is being carried out, but must 
be removed when the work has been completed. 

[PCW0070] 
 
32. It is a condition of this approval that, if an excavation extends 

below the level of the base of the footings of a building on an 
adjoining allotment of land, the person causing the excavation to be 
made must comply with the following: 
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i. The person must, at the person's own expense: 

a. preserve and protect the building from damage; and 
b. if necessary, underpin and support the building in an 

approved manner. 
ii. The person must, at least 7 days before excavating below the 

level of the base of the footings of a building on an adjoining 
allotment of land, give notice of intention to do so to the owner 
of the adjoining allotment of land and furnish particulars to the 
owner of the proposed work. 

[PCW0080] 

 
33. Prior to work commencing, a "Notice of Commencement of Building 

or Subdivision Work and Appointment of Principal Certifying 
Authority" shall be submitted to Council at least 2 days prior to 
work commencing. 

[PCW0090] 

 
34. Sewer main within site is to be accurately located and the Principal 

Certifying Authority advised of its location and depth prior to start 
of any building works. 

[PCW0180] 

 
35. Prior to commencement of works all required sedimentation and 

siltation control measures are to be installed and operational to the 
satisfaction of the Principal Certifying Authority. 
 
Erosion and sediment control shall be in accordance with the 
"Tweed Urban Stormwater Quality Management Plan" (adopted by 
Council 19 April 2000) section 5.5.2 "Stormwater Objectives During 
the Construction Phase of New Development". This section 
requires all new development to comply with Appendix E of the 
Plan "Tweed Shire Council Aus-Spec D7 - Stormwater Quality" and 
its Annexure A - "Code of Practice for Soil and Water Management 
on Construction Works". Erosion and sediment controls shall 
remain in place until final approval is given and the maintenance 
bond has been released. 

[PCW0190] 

 
36. An application to connect to Council's sewer or carry out plumbing 

and drainage works, together with any prescribed fees including 
inspection fees, is to be submitted to and approved by Council 
prior to the commencement of any building works on the site. 

[PCW0210] 

 
37. Any business or premises proposing to discharge a pollutant 

discharge greater than or differing from domestic usage is to 
submit to Council an application for a Trade Waste Licence.  This 
application is to be approved by Council prior to any discharge to 
sewer being commenced. 

[PCW0220] 
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38. Prior to commencement of building works provide hydraulic 
drawings on the proposed sewer drainage systems including pipe 
sizes, details of materials and discharge temperatures. 

[PCW0230] 

 
39. Prior to commencement of work on the site all erosion and 

sedimentation control measures are to be installed and operational 
to the satisfaction of the Principal Certifying Authority. In addition 
to these measures an appropriate sign is to be clearly displayed on 
the most prominent position of the sediment fence or erosion 
control device which promotes awareness of the importance of the 
erosion and sediment controls provided. 
 
Please note that this sign is to remain in position for the duration of 
the project. 

[PCW0280] 

 
40. Prior to commencement of any demolition works, drainage is to be 

disconnected from Council's Sewerage reticulation at the building's 
connection point. This work is to be carried out by Council staff at 
developers cost as per Council's current Fees and Charges. 

[PCW0300] 
DURING CONSTRUCTION 
 
41. All building work (other than work relating to the erection of a 

temporary building) must be carried out in accordance with the 
requirements of the Building Code of Australia (as in force on the 
date the application for the relevant construction certificate or 
complying development certificate was made). 

[DUR0010] 

 
42. All engineering works required to be approved prior to the issue of 

a construction certificate are to be constructed in accordance with 
the approval. 

[DUR0020] 

 
43. Where the construction work is on or adjacent to public roads, 

parks or drainage reserves the development shall provide and 
maintain all warning signs, lights, barriers and fences in 
accordance with AS 1742.3-2202 (Manual of Uniform Traffic Control 
Devices).  The contractor or property owner shall be adequately 
insured against Public Risk Liability and shall be responsible for 
any claims arising from these works. 

[DUR0040] 

 
44. The provision of 60 off street car parking spaces, with the 11 

residential visitor spaces to be signposted and depicted on any 
subsequent strata application as common property areas.  The 
layout and construction standards to be in accordance with 
Development Control Plan No. 2 - Parking Controls. 

[DUR0050] 
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45. All retaining walls in excess of 1.2 metres in height must be 
certified by a Qualified Structural Engineer verifying the structural 
integrity of the retaining wall after construction. 

[DUR0060] 

 
46. Provision shall be made for the collection of builder's solid waste in 

accordance with the following requirements: 
 
a. A temporary builder's waste chute is to be erected to vertically 

convey builder's debris to a bulk container. 
b. The chute shall be located in a position approved by the 

Principal Certifying Authority. 
c. A canopy shall be provided to the chute outlet and container to 

reduce the spillage of materials and nuisance caused by dust. 
[DUR0070] 

 
47. The builder must provide an adequate trade waste service to ensure 

that all waste material is contained, and removed from the site for 
the period of construction. 

[DUR0080] 

 
48. A garbage storage area shall be provided in accordance with 

Council's "Code for Storage and Disposal of Garbage and Other 
Solid Waste". The proposed storage area shall be located so as not 
to restrict the sight lines of existing vehicles as detailed in AS2890.  

[DUR0090] 
 
49. Building materials used in the construction of the building are not 

to be deposited or stored on Council's footpath or road reserve, 
unless prior approval is obtained from Council. 

[DUR0130] 

 
50. The surrounding road carriageways are to be kept clean of any 

material carried onto the roadway by construction vehicles.  Any 
work carried out by Council to remove material from the roadway 
will be at the Developers expense and any such costs are payable 
prior to the issue of a Occupation Certificate. 

[DUR0150] 

 
51. All demolition work is to be carried out in accordance with the 

provisions of Australian Standard AS 2601 "The Demolition of 
Structures" and to the relevant requirements of the WorkCover 
Authority. 

[DUR0160] 

 
52. The principal certifying authority is to be given a minimum of 48 

hours notice prior to any critical stage inspection or any other 
inspection nominated by the principal certifying authority via the 
notice under Section 81A of the Environmental Planning and 
Assessment Act 1979.   

[DUR0170] 
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53. It is the responsibility of the applicant to restrict public access to 
the building site, building works or materials or equipment on the 
site when building work is not in progress or the site is otherwise 
unoccupied.  

[DUR0200] 

 
54. a. All excavations and backfilling associated with the erection or 

demolition of a building must be executed safely and in 
accordance with appropriate professional standards. 

 
b. All excavations associated with the erection or demolition of a 

building must be properly guarded and protected to prevent 
them from being dangerous to life or property. 

[DUR0210] 

 
55. If the work involved in the erection or demolition or a building: 

 
a. is likely to cause pedestrian or vehicular traffic in a public 

place to be obstructed or rendered inconvenient; or  
b. building involves the enclosure of a public place, 
 
a hoarding or fence in accordance with approval issued under S138 
of the Roads Act must be erected between the work site and the 
public place. 
 
If necessary, an awning is to be erected, sufficient to prevent any 
substance from, or in connection with, the work falling into the 
public place. 
 
The work site must be kept lit between sunset and sunrise if it is 
likely to be hazardous to persons in the public place. 
 
Any such hoarding, fence or awning is to be removed when the 
work has been completed. 

[DUR0220] 

 
56. Provision to be made for the designation of a durable and pervious 

car wash-down area/s.  The area/s must be identified for that 
specific purpose and be supplied with an adequate water supply for 
use within the area/s.  Any surface run-off from the area must not 
discharge directly to the stormwater system. 

[DUR0240] 

 
57. All fire service connections are to be compatible with those of the 

NSW Fire Brigade. 
[DUR0250] 

 
58. Prior to the application for a Occupation Certificate a Compliance 

Certificate or Certificates shall be obtained from Council OR an 
accredited certifier for the following:- 
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(i) Compliance Certificate - Water Reticulation 
(ii) Compliance Certificate - Sewerage Reticulation 
(iii) Compliance Certificate - Drainage 
 
Note: 
1. Where Council is requested to issue compliance certificates, 

applications for such certificates must be accompanied by 
documentary evidence from the Developers Supervising 
Consulting Engineer certifying that the specific work for which 
a certificate is sought has been completed in accordance with 
the terms of the development consent, the construction 
certificate, Council's adopted Development Design and 
Construction Specifications and good Engineering Practice. 

 
2. Where Council is requested to issue the construction 

certificate all compliance certificates and a Occupation 
Certificate, Council will carry out the following inspections as 
deemed necessary by Council based on the rates contained in 
Council's current Fees and Charges:- 
Water Reticulation, Sewer Reticulation, Drainage 
a. Excavation 
b. Bedding 
c. Laying/jointing 
d. Manholes/pits 
e. Backfilling 
f. Permanent erosion and sedimentation control measures 
g. Drainage channels 
h. Final inspection - on maintenance 
i. Off maintenance 
Council's role is limited to the above mandatory inspections 
and does NOT include supervision of the works, which is the 
responsibility of the Developers Supervising Consulting 
Engineer. 

 
3. The EP&A Act, 1979 (as amended) makes no provision for 

works under the Water Management Act 2000 to be certified by 
an "accredited certifier". 

[DUR0360] 

 
59. The owner or contractor must not undertake any work within the 

public road reserve without giving Council's Engineering & 
Operations Division forty eight (48) hours notice of proposed 
commencement.  Failure to comply with this condition may result in 
a stop work notice being issued and/or rejection of the works 
undertaken. 

[DUR0430] 
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60. Provision of adequate vehicular access in accordance with 
Council's "Access to Property" pamphlet.  Such to specifically 
include the following: 

[DUR0460] 

 
61. The provision of adequate vehicular access in accordance with 

Council's "Vehicular Access to Property Construction 
Specification" pamphlet, including the provision of an invert 
crossing at the kerb and gutter where required and paving of the 
driveway across the footpath to the front alignment to the 
satisfaction of the Director, Engineering Services.  Twenty four (24) 
hours notice is to be given to Council's Engineering Services 
Division before placement of concrete to enable formwork to be 
inspected.  Failure to do so may result in rejection of the vehicular 
access and its reconstruction.  Paving bricks are not acceptable 
unless laid on a 100mm thick concrete base. 
 
Such to specifically include the following: 
 
• The driveway is to be constructed 6 metres wide at the property 

boundary and 9 metres wide at the kerb line with a uniform taper 
if a splay is specified. 

• The proposed waste storage area shall be located so as not to 
restrict the minimum sight lines for pedestrian safety as detailed 
in as2890.1 - Off Street Carparking figure 3.3. 

• Where the kerb is to be removed for driveway laybacks, 
stormwater connections, pram ramps or any other reason, the 
kerb must be sawcut on each side of the work to enable a neat 
and tidy joint to be constructed. 

[DUR0470] 

 
62. A concrete ribbon footpath 1.2 metres wide and 100 millimetres 

thick is to be constructed on a compacted base along the entire 
frontage of the site to Enid Street.  The compacted base is to 
achieve 95% of maximum dry density determined in accordance 
with AS1289 5.4.1 for a minimum 100mm depth.  A full depth 
construction joint is to be provided at 6.0 metre intervals and 20 
millimetre deep groove joints provided every 1.5 metres, the 
balance area to be graded to the kerb and turfed.  The footpath is to 
have a 2.5% crossfall which must be attained at each side 
boundary.  This may result in work to be undertaken on the 
footpath at adjoining properties which must not exceed 1:14 and 
must be reinstated with turf.  The footpaving is to be located 800 
millimetres from the property boundary.  The concrete footpath 
gradient shall be parallel to the top of kerb for the full frontage of 
the site and maintained unvaried across the (any) driveway cross-
section.  An inspection of the formwork is to be arranged with 
Council's Engineering & Operations Division prior to concrete 
being placed. 

[DUR0520] 
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63. The concrete footpath is to be saw cut and removed to facilitate the 

construction of the concrete driveway access. 
[DUR0530] 

 
64. Regular inspections shall be carried out by the Supervising 

Engineer on site to ensure that adequate erosion control measures 
are in place and in good condition both during and after 
construction. 
 
Additional inspections are also required by the Supervising 
Engineer after each storm event to assess the adequacy of the 
erosion control measures, make good any erosion control devices 
and clean up any sediment that has left the site or is deposited on 
public land or in waterways. 
 
This inspection program is to be maintained until the maintenance 
bond is released or until Council is satisfied that the site is fully 
rehabilitated. 

[DUR0730] 

 
65. A Sewer manhole is present on this site.  This manhole is not to be 

covered with soil or other material or concealed below ground level. 
 
Should additional fill be proposed in the area of the sewer manhole 
Council's Engineering & Operations Division must be consulted and 
suitable arrangements made for the raising of the manhole to the 
satisfaction of Council's Manager Water. 

[DUR0840] 

 
66. Suitable covering and protection is to be provided to ensure that no 

material is removed from the site by wind, causing nuisance to 
neighbouring properties. 

[DUR0850] 

 
67. All work associated with this approval is to be carried out so as not 

to cause a nuisance to residents in the locality from noise, water or 
air pollution. 

[DUR0870] 

 
68. Construction site work including the entering and leaving of 

vehicles is to be restricted to between 7.00 am and 7.00 pm Monday 
to Saturday and no work on Sundays or public holidays. 

[DUR0900] 

 
69. All reasonable steps shall be taken to muffle and acoustically baffle 

all plant and equipment.  In the event of complaints from the 
neighbours, which Council deem to be reasonable, the noise from 
the construction site is not to exceed the following: 
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A. Short Term Period - 4 weeks. 
L10 noise level measured over a period of not less than 15 
minutes when the construction site is in operation, must not 
exceed the background level by more than 20dB(A) at the 
boundary of the nearest likely affected residence. 

 
B. Long term period - the duration. 

L10 noise level measured over a period of not less than 15 
minutes when the construction site is in operation, must not 
exceed the background level by more than 15dB(A) at the 
boundary of the nearest affected residence. 

[DUR0910] 

 
70. The use of vibratory compaction equipment (other than hand held 

devices) within 100m of any dwelling house is strictly prohibited. 
[DUR0920] 

 
71. Prior to and during construction provide a "shake down" area along 

the haul route located immediately before the intersection with the 
road reserve.  The "shake down" area is to be 10 metres long, 
minimum 3.0 metres wide, constructed of minimum 50mm diameter 
crushed rock; or other such device approved by the Director, 
Engineering & Operations. 

[DUR0930] 

 
72. The burning of builders waste on site by open fire is prohibited. 

[DUR0940] 

 
73. Any proposed cooling tower installation must also include details 

on the proposed means of back flow prevention to the water supply 
prior to installation. 

[DUR0970] 

 
74. Council is to be given 24 hours notice for any of the following 

inspections prior to the next stage of construction: 
 
a. internal drainage, prior to slab preparation; 
b. water plumbing rough in, and/or stackwork prior to the erection 

of brick work or any wall sheeting; 
c. external drainage prior to backfilling. 
d. completion of work and prior to occupation of the building. 

[DUR1020] 

 
75. A. A plumbing permit is to be obtained from Council prior to 

commencement of any plumbing and drainage work. 
 
B. The whole of the plumbing and drainage work is to be 

completed in accordance with the requirements of the NSW 
Code of Practice for Plumbing and Drainage. 

[DUR1030] 
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76. An isolation cock is to be provided to the water services for each 
unit in a readily accessible and identifiable position. 

[DUR1040] 

 
77. Where two (2) or more premises are connected by means of a 

single house service pipe, the owner of each premises must (unless 
all the premises are occupied by a single household or firm as a 
residence or place of business) ensure that a separate water meter, 
of a class and size approved by Council, is installed on each of 
those premises. 

[DUR1070] 

 
78. Dual flush water closet suites are to be installed in accordance with 

Local Government Water and Sewerage and Drainage Regulations 
1993. 

[DUR1090] 

 
79. Back flow prevention devices shall be installed wherever cross 

connection occurs or is likely to occur.  The type of device shall be 
determined in accordance with AS 3500.1 and shall be maintained 
in working order and inspected for operational function at intervals 
not exceeding 12 months in accordance with Section 4.7.2 of this 
Standard. 

[DUR1110] 

 
80. All new hot water installations shall deliver hot water at the outlet of 

sanitary fixtures used primarily for personal hygiene purposes at a 
temperature not exceeding:- 

 
* 43.50C for childhood centres, primary and secondary schools 

and nursing homes or similar facilities for aged, sick or 
disabled persons; and 

* 500C in all other classes of buildings.  
 
A certificate certifying compliance with the above is to be submitted 
by the licensed plumber on completion of works. 

[DUR1160] 

 
81. Pre-treatment devices must be serviced by a Council approved 

waste contractor.  The applicant will be required to enter into a 
service agreement with this waste contractor.  Pre-treatment device 
service frequency will be approved by Councils Manager Water. 

[DUR1170] 

 
82. A trade waste agreement will be issued and a permit number 

allocated once the device has been installed, inspected and Council 
has received a copy of the Waste Contractor's Service Agreement  

[DUR1190] 
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83. In the event that Council is not utilised as the inspection/Certifying 
authority, within seven (7) days of building works commencing on 
the site a Compliance Certificate in the prescribed form is to be 
submitted to Council together with the prescribed fee, by the 
nominated principal certifying authority to certify the following: 
 
i. All required erosion and sedimentation control devices have 

been installed and are operational. 
ii. Required toilet facilities have been provided on the site. 
iii. A sign has been erected on the site identifying: 
 

• Lot number 
• Builder 
• Phone number of builder or person responsible for site. 

iv. All conditions of consent required to be complied with prior to 
work commencing on the site have been satisfied. 

v. That the licensee has complied with the provisions of Section 
98(1)(b) of the Environmental Planning and Assessment 
Amendment Regulations 2000. 

[DUR1200] 

 
84. Any damage caused to public infrastructure (roads, footpaths, 

water and sewer mains, power and telephone services etc) during 
construction of the development shall be repaired to the 
satisfaction of the Director, Engineering & Operations prior to the 
issue of a Subdivision Certificate and/or prior to any use or 
occupation of the buildings. 

[DUR1210] 

 
85. Landscaping of the site shall be carried out in accordance with the 

submitted landscaping plans.  The landscaping to be completed 
prior to occupation of the building, to the satisfaction of the 
Director, Development Services. 

[DUR1230] 

 
86. No ground anchors supporting shoring are to be installed under 

Councils road reserve in Enid Street and Francis Street unless 
approval is issued by Tweed Shire Council under Section 138 of the 
Roads Act and appropriate fees paid 

[DURNS01] 

 
87. Any pumps used for the purpose of dewatering operations are to be 

electrically operated only. 
[DURNS02] 

 
88. All pumps used for dewatering operations are to be installed on the 

site in a location that will minimize any noise disturbance to 
neighbouring residential premises. Such location shall be to the 
satisfaction of Council's Director Environment & Community 
Services. 

[DURNS02] 
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89. Practical measures to the satisfaction of Council's Director 

Environment & Community Services are to be taken to acoustically 
shield all pumps used for dewatering operations. 

[DURNS02] 

 
90. Where any pumps used for dewatering operations are proposed to 

operate on a 24 hour basis then the owners of adjoining residential 
premises shall be notified accordingly. 

[DURNS02] 
 
91. Dust control measures and water quality monitoring shall be 

carried out in accordance with the Soil & Water Management Plan 
prepared by Blueland Engineers and dated 20 January 2004. 

[DURNS03] 
 
PRIOR TO ISSUE OF OCCUPATION CERTIFICATE 
 
92. In the event that Council is not utilised as the inspection/certifying 

authority, prior to occupation of the building a Compliance 
Certificate in the prescribed form is to be submitted to Council from 
the nominated principal certifying authority, together with the 
prescribed fee, to certify that all work has been completed in 
accordance with the approved plans and specifications and 
conditions of Consent. 

[POC0020] 

 
93. A person must not commence occupation or use of the whole or 

any part of a new building (within the meaning of Section 109H(4)) 
unless an occupation certificate has been issued in relation to the 
building or part (maximum 25 penalty units). 

[POC0030] 

 
94. The building is not to be occupied or a final occupation certificate 

issued until a fire safety certificate has been issued for the building 
to the effect that each required essential fire safety measure has 
been designed and installed in accordance with the relevant 
standards. 

[POC0050] 

 
95. Prior to occupation of the building or the issue of a Subdivision 

Certificate, all disused invert crossings are to be removed and 
replaced with kerb and gutter and all disused driveway across the 
footpath are to be removed and replaced with topsoil and turf to the 
satisfaction of the Director, Engineering & Operations. 

[POC0080] 

 
96. Work as executed plans are to be provided to Council detailing:- 

 
(i) all drainage lines, sewer lines and structures are wholly 

contained within the drainage easement created by the 
subdivision; 
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(ii) the plans accurately reflect the Work as Executed; 
(iii) plans are to show the two inspection points perpendicular to 

two side boundaries and a depth below natural surface to pipe 
culvert for each inspection shaft. 

 
Note:  Where works are carried out by Council on behalf of the 
developer it is the responsibility of the DEVELOPER to prepare and 
submit works-as-executed plans. 

[POC0120] 

 
97. Prior to the occupation or use of any building and prior to the issue 

of any occupation certificate, including an interim occupation 
certificate, a final inspection report is to be obtained from Council 
in relation to the plumbing and drainage works. 

[POC0170] 
 
98. The creation of easements for services, rights of carriageway and 

restrictions as to user as may be applicable under Section 88B of 
the Conveyancing Act including the following: 
 
i. Easements for sewer, water supply and drainage over ALL 

PUBLIC services on private property. 
 
Pursuant to Section 88BA of the Conveyancing Act (as amended) 
the Instrument creating the right of carriageway/easement to drain 
water shall make provision for maintenance of the right of 
carriageway/easement by the owners from time to time of the land 
benefited and burdened and are to share costs equally or 
proportionally on an equitable basis. 
 
Any Section 88B Instrument creating restrictions as to user, rights 
of carriageway or easements which benefit Council shall contain a 
provision enabling such restrictions, easements or rights of way to 
be revoked, varied or modified only with the consent of Council. 

[POCNS01] 

 
99. Prior to the issue of a Occupation Certificate, Council's standard 

"Asset Creation Form" shall be completed (including all quantities 
and unit rates) and submitted to Council. 

[POCNS01] 
 
100. The lots are to be consolidated into one (1) lot under one (1) title.  

The plan of consolidation shall be registered with the Lands Titles 
Office prior to issue of the occupation certificate. 

[POCNS01] 

 
101. Where new state survey marks and/or permanent marks are placed 

a copy of the locality sketch relating to the marks shall be 
submitted to Councils Surveyor within two months of the issue of 
the Occupation Certificate. 

[POCNS01] 
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102. Prior to the issue of an Occupation Certificate, a "satisfactory 
inspection report" issued by Council must be produced for s68h2 
permanent stormwater quality control devices. This inspection 
report must be obtained from Council prior to backfilling of any of 
the s68h2 approved devices. 

[POCNS01] 

 
USE 
 
103. The premises shall be suitably identified by Unit No. (where 

appropriate) and Street Number displayed in a prominent position 
on the facade of the building facing the primary street frontage, and 
is to be of sufficient size to be clearly identifiable from the street. 

[USE0040] 

 
104. All loading/unloading to take place within the boundary of the 

subject property. 
[USE0130] 

 
105. Owners of buildings served by plant involving the operation of 

"cooling towers", "evaporative condensers" or "tepid water 
systems" must submit to Council, half yearly, a report detailing the 
maintenance, cleansing and chemical treatment of such plant every 
three (3) months in accordance with Part 6 of the NSW Public 
Health Act. 

[USE0180] 

 
106. The LA10 noise level emitted from the premises shall not exceed 

the background noise level (LA90) in any Octave Band centre 
frequency (31.5 Hz - 8KHz inclusive) by more than 5dB(A) between 
7am and 12 midnight, at the boundary of any affected residence.  
Notwithstanding the above, noise from the premises shall not be 
audible within any habitable room in any residential premises 
between the hours of 12 midnight and 7am weekdays and 12 
midnight and 8am weekends. 

[USE0220] 

 
107. A backflow containment device will be installed adjacent to 

Councils water meter installation at the property boundary in 
accordance with AS3500.  The device is to be maintained in 
accordance with the provisions of AS3500 by the owner of the 
property at the owners expense. 

[USE0240] 
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108. All mechanical plant and machinery including any air handling 
equipment shall be acoustically shielded or otherwise treated to 
prevent the emission of loud and/or offensive noise caused by the 
operation of such plant or equipment causing a nuisance to the 
occupants of any neighbouring or adjacent residential premises. 
Any such required acoustic shielding or treatment shall be to the 
satisfaction of Council's Director Environment & Community 
Services. 

[USENS01] 

 
109. All artificial lighting including security lighting shall be shielded 

where necessary to prevent the spill of light causing a nuisance to 
any neighbouring residential premises. Any such shielding so 
provided shall be to the satisfaction of Council's Director 
Environment & Community Services. 

[USENS01] 

 
110. Any premise used for storage, preparation or sale of food are to 

comply with the relevant provisions of the Food Act 2003 Food 
safety Standards and AS 4674 - 2004. 

[USENS01] 

 
GENERAL TERMS OF APPROVAL UNDER SECTION 116 OF THE WATER 
ACT 1912 (Licence to commence sinking a bore to enlarge, deepen or 
alter a bore) 
 
General Conditions 
The purposes of these conditions are to - 
� define certain terms used in other conditions 
� specify the need to obtain a license, permit or authority before 

commencing any works 
� specify that, in most cases an approval will only be issued to the 

occupier of the lands where the works are to be located (as required by 
the Water Act) 

� require existing approvals to be cancelled or let lapse when a license is 
issued (if applicable) 

� require the safe construction and operation of all works 
� require the use of appropriate soil conservation measures 
� limit vegetation destruction or removal to the minimum necessary 
� require the separate authorisation of clearing under the NVC Act 
� allow conditions to be imposed for management of fuel (petroleum) 
� require the payment of fees on the issuing of an approval 
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In the following conditions relating to an approval under the Water Act 1912: 
“the Department” means the Department administering the Water Act 
1912; 
“approval” means a license, permit, authority or approval under that Act; 
“river” has the same meaning as in Section 5 of the Water Act 1912; 
“work” means any structure, earthwork, plant or equipment authorised 
under the approval to be granted, as defined in Section 5 and 105 of the 
Water Act 1912; 
“controlled work” means any earthwork, embankment or levee as defined 
in Section 165 of the Water Act 1912. 

 
• Before commencing any works or using any existing works for the 

purpose of Temporary Dewatering for Construction Purposes, an 
approval under Part 5 of the Water Act 1912 must be obtained from the 
Department. The application for the approval must contain sufficient 
information to show that the development is capable of meeting the 
objectives and outcomes specified in these conditions. 

 
• An approval will only be granted to the occupier of the lands where the 

works are located, unless otherwise allowed under the Water Act 1912. 
 
• When the Department grants an approval, it may require any existing 

approvals held by the applicant relating to the land subject to this 
consent to be surrendered or to let lapse. 

 
• All works subject to an approval shall be constructed, maintained and 

operated so as to ensure public safety and prevent possible damage to 
any public or private property. 

 
• All works involving soil or vegetation disturbance shall be undertaken 

with adequate measures to prevent soil erosion and the entry of 
sediments into any river, lake, waterbody, wetland or groundwater 
system. 

 
• The destruction of trees or native vegetation shall be restricted to the 

minimum necessary to complete the works. 
 
• All vegetation clearing must be authorised under the Native Vegetation 

Conservation Act 1997, if applicable. 
 
• The approval to be granted may specify any precautions considered 

necessary to prevent the pollution of surface water or groundwater by 
petroleum products or other hazardous materials used in the 
construction or operation of the works. 

 
• A license fee calculated in accordance with the Water Act 1912 must be 

paid before a license can be granted. 
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• Any license so issued, from the date of issue, will be subject to Annual 
Cost Recovery Water Management Charges as set by the Independent 
Pricing and Regulatory Tribunal. 

 
Conditions relating to water entitlements 
The purposes of these conditions are to  - 
� allow rules for water transfers to be applied 
� specify an annual entitlement (regulated and unregulated streams) 
� allow the placement of limitations  as to when water may be taken to 

ensure a flow remains for other users and the environment (unregulated 
streams) 

 
• A transfer of an entitlement shall be subject to the provisions of the 

Water Act 1912 the regulations made thereunder and the transfer rules 
applying at the time of application as determined by the Department 

 
• The authorised annual entitlement will not exceed 10 mega litres. 
 
• Extraction of water under the approval to be issued shall be subject to 

conditions with regard to availability of supply and such restrictions as 
are deemed necessary by the Department from time to time to ensure an 
adequate flow remains for other water users and the environment. 

 
Conditions for water use  
The purposes of these conditions are to  - 
� allow the department obtain an accurate measure of water use where 

necessary 
� specify the purpose(s) for which the water may be used 
� specify conditions to protect water quality and the environment 
� ensure proper management of tailwater drainage 
� ensure accessions to groundwater systems are restricted. 
 
• If and when required by the Department, suitable devices must be 

installed to accurately measure the quantity of water extracted or 
diverted by the works. 

 
• All water measuring equipment must be adequately maintained. It must 

be tested as and when required by the Department to ensure its 
accuracy. 

 
� The use of water shall be conditional on no tailwater drainage being 

discharged into or onto  - 
any adjoining public or crown road 
any crown land 
any river, creek or watercourse 
any groundwater aquifer 
any area of native vegetation 
any wetlands 
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Conditions for Bores and Wells 
See also “general conditions” and “conditions for water use” 
The purpose of these conditions are to  - 
• set a limited time for bore construction 
• allow DIPNR access for inspection and testing 
• specify procedures if saline or polluted water found 
• specify procedures if the bore is abandoned 
• require advice if water found 
• specify the volumetric allocation for each purpose of the entitlement 
• identify lands that may be irrigated 
• specify the volumetric allocation for the works purpose 
• allow DIPNR to alter the volumetric allocation at any time 
 
• Works for construction of bores must be completed within such period as 

specified by the Department. 
 
• Within 2 months after the works are completed the Department must be 

provided with an accurate plan of the location of the works and notified of 
the results of any pumping tests, water analysis and other details as are 
notified in the approval. 

 
• Officers of the Department or other authorised persons must be allowed 

full and free access to the works for the purpose of inspection and 
testing. 

 
• Water shall not be pumped from the works for any purpose other than 

dewatering for construction purposes. 
 
� The use of water shall be conditional on no tailwater drainage being 

discharged into or onto  - 
any adjoining public or crown road 
any crown land 
any river, creek or watercourse 
any groundwater aquifer 
any area of native vegetation 
any wetlands 

 
• The work shall be managed in accordance with the constraints set out in 

the “Soil and Water Management Plan” and “Acid Sulfate Soil 
Management Plan” produced by blueLAND engineers dated March 2005. 
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• The volume of groundwater extracted as authorised must not exceed 10 
mega litres. 

 
• The Department has the right to vary the volumetric allocation or the rate 

at which the allocation is taken in order to prevent the overuse of an 
aquifer. 

 
• The licence shall lapse within six (6) months of the date of issue of the 

licence. 
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REPORT: 

Applicant: Trustees of the Roman Catholic Church for the Diocese of Lismore 
Tweed Heads Parish 

Owner: Trustees of the Roman Catholic Church 
Location: Lots 13, 14, 15 & 16 DP 224382 No. 11-17 Frances Street, Tweed Heads 
Zoning: 2(b) Medium Density Residential 
Cost: $10,000,000 
 
BACKGROUND: 
 
Council is in receipt of a Development Application for a proposed multi-dwelling housing 
development containing 30 residential units as well as administration, meeting and 
function rooms for the Catholic parish.  The proposed development involves the erection 
of a 12-storey building comprising 11 levels of residential units and the ground floor 
being the commercial floor space.  The development is provided with a basement 
carparking area with 45 carparking spaces, storage areas, garage, garbage storage, 
irrigation tanks and lift and stairwells to the building.  The basement is accessed by a 
ramp off Frances Street.  From Enid Street, the proposed development at ground floor 
has a driveway entry which provides 15 vehicle carparking spaces and a car wash bay.  
The Enid Street entry is adjacent to Jack Chard Park, which is on the northern side of the 
subject land. 
 
The proposed development will result in the removal of a pre-school and church hall 
building, on the site.  The pre-school has been relocated to Council owned community 
land in Banora Point and the proposed re-development includes commercial floor space 
for the Catholic Church to undertake its' other administrative functions.  The proposed 
development includes a pedestrian access way connecting Frances Street with Jack 
Chard park to the north of the site.  The site is opposite the St Josephs Primary School 
and the St Josephs Catholic Church is located to the south of the site on Frances Street.  
Directly opposite the proposed development is a new Department of Housing complex.  
During the exhibition of the proposed development Council received 10 written 
submissions by way of objection and petitions with multiple signatures. Others issues 
raised with the proposed development are consistency with the Tweed Heads Master 
Plan as well as traffic impacts given the location of the development at the intersection of 
Frances and Enid Streets. 
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SITE DIAGRAM: 
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Development Plans 
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CONSIDERATIONS UNDER SECTION 79C OF THE ENVIRONMENTAL PLANNING 
AND ASSESSMENT ACT 1979: 
 
(a) (i) The provisions of any environmental planning instrument 
 

Tweed Local Environmental Plan 2000 
 
The subject land is zoned 2(b) Medium Density Residential under the Tweed 
Local Environmental Plan 2000.  The objectives of the 2(b) zone are: 
 
Primary Objective: 
 
• To provide for and encourage development for the purpose of medium 

density housing (and high density housing in proximity to the Tweed 
Heads sub-regional centre) that achieves good urban design outcomes. 
 

Secondary Objectives: 
 
• To allow for non-residential development which supports the residential 

use of the locality; 
• To allow for tourist accommodation that is compatible with the character 

of the surrounding locality; 
• To discourage the under-utilisation of land for residential purposes 

particularly close to the Tweed Heads sub-regional centre. 
 

The proposed development is partly defined as multi-dwelling housing under 
the Tweed Local Environmental Plan and is permissible with consent in the 
subject zone.   
 
The proposed development includes an administration and function meeting 
room facility at ground level which is associated with the St Josephs Catholic 
Church. The subject land has contained the commercial premises for the 
Catholic Church since the mid-1970's.  Commercial premises are prohibited 
within the 2(b) Residential zone however the subject land has an existing use 
right due to the continued use of the land for church administration duties.  
The proposed development intends to continue the commercial component 
and utilises the existing use right provisions of the Environmental Planning 
and Assessment Act.  The commercial component of the development is able 
to be considered by Council.  
 
The applicant has demonstrated that the proposed development achieves a 
good urban design outcome for the site and has submitted substantial design 
documentation under State Environmental Planning Policy No. 65 as well as 
under the planning controls provided in Council's Development Control Plan 
No. 18 for Tweed Heads.  The considerations contained within Tweed Local 
Environmental Plan 2000 have been satisfied and as such Council is able to 
favourably consider the proposal. 
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Clause 15 of the Tweed Local Environmental Plan relates to the provision of 
essential services to the site.  The subject land has access to water, sewer, 
electricity and telephone services.  The proposed development is able to be 
serviced by the existing connections to the subject land.  Council's engineers 
have assessed the proposal and confirmed that adequate services are 
available for the proposed development. 
 
Clause 16 of the Tweed Local Environmental Plan provides controls in relation 
to building heights.  The subject land is identified as having a maximum height 
of 50m AHD.  The proposed development reaches an RL of 43.014m AHD.  
Therefore the proposal is 7m below the existing height limitation under the 
Tweed Local Environmental Plan 2000.   
 
It is however noted that the Tweed Heads Master Plan has identified the 
subject site to have a building height limitation of 10 storeys.  While the 
proposal complies with the existing statutory height limits, it exceeds the 
height limits contained in the Tweed Heads Master Plan by two (2) storeys.   
Issues in relation to height and the impact of this in the general locality are 
further addressed in the following report. 
 
Clause 17 of the Tweed Local Environmental Plan requires a social impact 
assessment to be prepared where Council is of the view that significant social 
or economic impact may be generated.  The applicant has submitted a social 
economic impact report that has reviewed.   
 
The relocation of the pre-school to Banora Point raises a question as to 
whether there will be equivalent pre-school places and whether the loss of the 
community facility in central Tweed Heads to Banora Point is satisfactory.  
The local area may suffer a local shortage of pre-school placements. 
However, the pre-school has since been relocated and is fully operational at 
Banora Point. The short distance between the two localities will reduce any 
negative impact in terms of the services available to the community.  
 
Another issue raised is the issue of affordable housing and whether the 
proposed development will increase the average rental costs in that local area 
therefore reducing the proportion of affordable housing.  It is however noted 
that the subject land doesn't contain any existing housing and therefore any 
additional housing in the central business district is beneficial.  
 
Council's Social Planner raised some access issues including wheelchair 
access and slopes and the question of whether they are designed in 
accordance with the disabled access requirements. Council’s Building 
Surveyors have reviewed this application and determined that the application 
is capable of achieving compliance with the Building Code of Australia, and 
subsequently appropriate conditions of consent have been applied to this 
development.  
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Clause 33 of the TLEP requires Council to consider any current obstacle 
limitation surface plan or procedures for aircraft navigation services.  Council 
has received advice on the application from Ian Rigby Consulting who acts for 
the Gold Coast Airport Limited (GCAL) for the purposes of assessing matters 
of relevance under the legislative requirements administered by the 
Department of Transport and Regional Services.  The advice includes a 
condition of any approval, as stated below: 
 

"Any use of a crane or other equipment that may exceed a top RL of 
49.5 metres AHD would intrude into the prescribed airspace of Gold 
Coast Airport, and therefore represent a "controlled activity" under the 
Airports (Protection of Airspace) Regulations. The proponent must obtain 
the approval of the Secretary, Department of Transport and Regional 
Services. An application for the Secretary's approval must be given to 
the airport lessee company (ie Gold Coast Airport Limited) at least 28 
days before the intended commencement of the controlled activity." 

 
The recommended condition has been incorporated into the conditions of 
consent. 
 
Clause 35 of the Tweed Local Environmental Plan is applicable, as it requires 
the management of acid sulphate soils.  The subject development will include 
a dewatering requirement during the construction of the basement.  The 
proposed development has been lodged as integrated development and 
referred to the Department of Infrastructure, Planning and Natural Resources 
for the necessary permits.  Part of that requirement included the provision of a 
dewatering and acid sulphate soil management plan.  These aspects of the 
development have been assessed the proposal is considered to meet 
Council's requirements.  
 
There are no further clauses applicable under the Tweed Local Environmental 
Plan. 
 
North Coast Regional Environmental Plan 1988 
 
Clause 32(b) addresses the need for Council to assess developments in 
relation to the NSW Coastal Policy and the North Coast Design Guidelines.  
The proposed development isn't considered to be in conflict with the NSW 
Coastal Policy.  The North Coast Design Guidelines include general 
statements applicable to tall buildings.  These general requirements are 
further elaborated with requirements in Council's Development Control Plan 
No. 18 - Tweed Heads.  It is considered that in satisfying the requirements of 
DCP 18 the proposed development exceeds the requirements of the North 
Coast Design Guidelines.  The proposed development is not adjacent to any 
coastal reserves or foreshore reserves and is not considered to require further 
assessment in relation to the shadow impacts onto the coastal reserve 
system. 
 

THIS IS PAGE NO 85 OF THE AGENDA OF THE TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING 
HELD WEDNESDAY 5 OCTOBER 2005   

 



TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING HELD WEDNESDAY 5 OCTOBER 2005 
 
 

 

Clause 43 of the Regional Environmental Plan relates to urban density and 
the number of residential units being achieved in the re-development of land.  
The applicant has submitted that the proposed development achieves 
approximately 1 unit per 66.4m2 of the site.  The applicant has submitted that 
this density has been maximised without adversely affecting the 
environmental features of the site or surrounding land.  The application is 
submitted with erosion and sedimentation control plans and soil and water 
management plans to ensure environmental impacts are not generated by 
maximising the residential densities. 
 
Clause 51 of the North Coast Regional Environmental Plan relates to heights 
of buildings.  It requires the concurrence of the Director General of 
Department Infrastructure, Planning and Natural Resources for the erection of 
a building over 14m in height.  Council has the assumed concurrence from the 
Director General by way of the Gazettal of Tweed Local Environmental Plan 
2000, which contains a building height limitation on the site up to 50m AHD. 
 
Clause 51 states that in deciding whether to grant concurrence to an 
application the Director (or Council due to our assumed concurrence) shall 
take into consideration the likely regional implications of the development as 
regards its social, economic and visual effect and the effect, which it will or is 
likely to have on the amenity of the area.  
 
It is considered the proposal will not have an adverse social, economic or 
visual impact regionally, and in local terms, the proposal will not have an 
unreasonable adverse impact upon the amenity of the neighbourhood. The 
issues considered to conclude this involve overshadowing, privacy, loss of 
view, traffic impacts, bulk and scale and the objectives for the area. Each of 
these issues are assessed in detail in this report. 
 
The proposal is considered to be consistent with the provisions of the North 
Coast Regional Environmental Plan 1988. 
 
State Environmental Planning Policies 
 
State Environmental Planning Policy No. 55 - Remediation of Land 
 
Investigation into the historic uses of the site identified that the land was once 
part of the rail yard associated with the former Tweed Heads to Brisbane rail 
line.  The subject land has been redeveloped and used for Church purposes 
such as the hall and pre-school for over 30 years.  The applicant submitted a 
soil contamination investigation including pre-demolition testing for residue 
organ-chloride pesticides below the existing structures.  Council's 
Environmental Health Officer has assessed these reports and concludes that 
subject to the recommended conditions of consent specifically requiring 
compliance with the submitted Acid Sulphate Soils Management Plan no 
objection is raised regarding site contamination.  
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State Environmental Planning Policy No. 65 - Design Quality of Residential 
Flat Development 
 
The proposed development falls into a category which has required the design 
to be undertaken having regard to the design quality principles for residential 
flat development.  The applicant has submitted a complete site analysis which 
details the design response as part of the Development Application.  A 
verification statement has also been provided and the application has 
addressed all of the design quality principles as detailed below: 
 
Context 
 
"Good design responds and contributes to its' context.  Context can be 
defined as the key natural and built form in the area." 
 
The proposed development has been designed with regard to the 
geographical context in which it is located.  The design has been justified with 
review of the features in the area both natural and built.  The context for the 
development is based on its' location in relation to the Tweed Heads CBD and 
its presence in the St Josephs Catholic Church as well as school precinct.  
The site is located adjacent to the Enid and Frances Street intersection and 
this intersection also features Department of Housing units as well as the 
other Catholic developments.  The proposed building has been designed to 
address the actual street corner, manipulating the different floor plan levels, 
providing balconies and overlooking opportunities to activate that street 
corner. 
 
Scale 
 
"Good design provides an appropriate scale in terms of the building bulk and 
height that suits the scale of the street and surrounding buildings". 
 
The site analysis has identified that the subject land is close to a transition 
point under the Building Heights plan from the 15m AHD limit to the 12 storey 
limit.  The building therefore has a significant potential space impact in relation 
to the character of Frances Street.  Due to this the proposed design has 
incorporated a lot of façade treatment to articulate and enhance the visual 
impact, reduce large expanses of walls and ensure some mutual privacy 
between adjoining developments.  The ground floor of the development 
incorporates pedestrian access into the commercial uses on the ground floor 
level bringing it to a human scale. 
 
Built Form 
 
"Good design achieves an appropriate built form for the site and buildings 
purpose in terms of building alignments, proportions, building type and the 
manipulation of building elements." 
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The applicant has submitted that the building design achieves a built form that 
is consistent with the desired future character of the area as set out in DCP 
18.  The building alignments at ground level are consistent with neighbouring 
developments and conform with major building plane envelopes on the 
eastern and western sides.  The building envelopes encroached into on the 
northern and southern sides at the upper levels above 6 storeys.  The building 
envelope encroachments are further addressed in this report. 
 
Density 
 
"Good design has a density appropriate for the site and its' context in terms of 
floor space yields".  The subject site is located in a high density residential 
precinct under DCP 18 and the proposed development maximises the 
residential density in the area by providing apartments. 
 
Resource, Energy and Water 
 
"Good design makes efficient make efficient use of natural resources, energy 
and water throughout its' full lifecycle including construction". 
 
The proposed building has been designed to achieve solar access into the 
living areas.  The residential units have been orientated to capture natural 
light.  The construction method will ensure thermal mass and insulation to 
achieve the required energy ratings and the development application is 
accompanied by NatHERS certificates confirming the energy efficiency of the 
development. 
 
Landscape 
 
"Good design recognises that together landscape and buildings operate in an 
integrated and sustainable system resulting in greater aesthetic quality and 
amenity for both occupants and the adjoining public domain." 
 
Landscaping occurs at the ground level, in conjunction with the commercial 
nature of the development, and includes landscape planters at the 7th and 11th 
levels which soften the visual impact of the proposed development.  
 
Submitted landscaping plans indicate that the development will be suitably 
landscaped at ground level and on the podium with native trees and shrubs, to 
satisfy the provisions of DCP 18 and SEPP 65. Appropriate conditions of 
consent have been imposed to ensure that landscaping will be completed 
prior to occupation of the development.  

Amenity 
 
"Good design provides amenity through the physical spatial and 
environmental quality of the development". 
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The applicant has submitted that the proposed building contains appropriate 
room sizes and shapes, solar access, natural ventilation, visual and acoustic 
privacy, indoor and outdoor space and efficient layouts.  These features that 
are carried through the design have been promoted as providing good 
amenity. 
 
Safety and Security 
 
"Good design optimises safety and security both internal to the development 
and for the public domain." 
 
The applicant has submitted that the proposed development achieves safety 
and security for the public domain with windows and balconies providing 
natural surveillance.  This is to both the streetscape as well as to Jack Chard 
park in the north.  The proposed development is also provided with a security 
intercom system to the basement carparking area. 
 
Social Dimensions 
 
"Good design responds to the social contexts and needs of the local 
community in terms of lifestyles, affordability and access to social facilities." 
 
The applicant has submitted that the proposed building is located very close to 
the town centre and associated facilities, that the accommodation will provide 
an opportunity of housing closer to the central business district.  There is also 
the opportunity in this precinct to be involved in Parish activities. 
 
Aesthetics 
 
"Quality aesthetics require the appropriate composition of building elements, 
textures, materials and colours and reflect the use, internal design and 
structure of the development.  Aesthetics should respond to the environment 
and context particularly to desired elements of the existing streetscape or in 
precincts undergoing transition contribute to the desired future character of the 
area." 
 
The applicant has submitted that many of the design features of the proposed 
development increase the aesthetic quality of that particular corner.  The 
intersection of Enid and Frances Streets will be anchored by the proposed 
development which addresses both the streetscape and the park at the higher 
levels. Various materials and textures on the facades break up the 
appearance of the building and it maintains a slender visual appearance to the 
street.  A range of colours has been adopted in the design to minimise the 
bulk of appearance of the building. 
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State Environmental Planning Policy No. 71 - Coastal Protection 
 
The subject land is within the coastal zone and therefore SEPP 71 applies.  
The proposed development is not a state significant development type and is 
not located on environmentally sensitive coastal land.  Council is the consent 
authority for the proposed development.  The applicant has submitted an 
assessment of the proposal in relation to Clause 8 of SEPP 71 addressing 
conflicts that the proposal may have in relation to the coastal protection.  As 
the subject land is not adjacent to any coastal foreshores the development will 
not impact on public access. The proposed development does not 
overshadow any coastal reserves and is not located in any area where coastal 
processes such as erosion are occurring.  The subject land does not contain 
any native habitat areas and is not habitat for any protected flora or fauna.  It 
is considered that the proposed development is not in conflict with the 
provisions of SEPP 71. 

 
(a) (ii) The Provisions of any Draft Environmental Planning Instruments 
 

The proposed development is not inconsistent with any draft EPI. 
 
(a) (iii) Development Control Plans (DCPs) 
 

Development Control Plan No. 2 - Site Access and Parking 
 
The proposed development is for multi-dwelling housing which is to be 
provided at 1.5 spaces per unit.  With the proposal being for 30 residential 
units a total of 45 carparking spaces are required for the residential 
component of the development of which 12 are to be provided as visitor 
spaces.  The non-residential component of the development being the 
administration offices and meeting and function rooms for the Catholic parish 
also generate on-site carparking.  The administration offices are calculated at 
1 space per 40m2 therefore requiring a total of 3 spaces and the function 
meeting rooms are calculated at 1 space per 15m2 generating a total 
requirement of 9 spaces.  The commercial component of the development is 
entitled to the 80% reduction due to ESD principles, therefore the total 
development generates a need for 54 carparking spaces.  The applicant has 
proposed 45 spaces within the basement car park including 6 visitor spaces.  
An additional 15 spaces at ground level with six of these marked for visitors.  
The proposed development complies with the requirements of DCP 2.  At 
ground level bicycle carparking has been provided as well as a car wash bay.  
The proposed development is accessed from Frances Street by way of a ramp 
into the basement and Enid Street by way of a driveway into the at-grade 
carparking area.  Council's engineers have assessed the access to the 
development and have advised that each driveway shall be required to be 
splayed to 9m at the kerb line and ensure that no obstructions are located 
within the sight lines as defined in Council’s adopted standard.  
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Development Control Plan No. 5 - Development of Flood Liable Land 
 
The Tweed Heads Locality has an adopted design flood level of 2.65m AHD.  
The adopted minimum floor level for residential development is 2.95m AHD.  
The proposed development will result in a finished level over the site of 5.0m 
AHD and the ground floor units would be at an RL 5.1m AHD.  The proposed 
development is considered to comply with Council's requirements in relation to 
development of flood liable land. 
 
Development Control Plan No. 18 - Tweed Heads 
 
The subject land is located in a high density residential precinct being the 
western precinct within DCP 18.  The objectives of the high density precinct 
are: 
 
• Develop the Precincts primarily as high density residential areas which 

respect existing residential amenity; 
• Provide additional choice in housing accommodation to cater for an 

increase in variety of household types; 
• Facilitate an increased residential population in proximity of the sub-

regional centre of Tweed Heads to maximise economic and social 
benefits; 

• Promote the efficient use of residential land; and 
• Develop a streetscape that reflects the climate, topography and lifestyle 

of the locality. 
 

The applicant has submitted that the proposed development in its design is 
consistent with the objective for the high density precinct.  The Development 
Control Plan also includes a strategic requirement for high density residential 
precincts to be characterised by attractive landscaped streets and for 
applications to be submitted with a comprehensive landscape plan.  To 
achieve this strategic objective, the applicant has included in the design the 
following features: 
 
• The use of the entry ramp and stairs from Frances Street to direct 

visitors to the building entry; 
• Landscaping treatment of the podium to integrate the administration and 

meeting function room areas with the outside; 
• Planting and paving to provide appeal from the street; 
• Provision of terraces and sky gardens on levels 7 and 11 to create shade 

and improve amenity of the units on these levels as well as providing a 
greenscape element to the façade of the building. 
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Building Envelopes 
 
Development Control Plan No. 18 provides a building envelope of 72° from the 
property boundary.  The proposed development has been designed with 
regard to a site analysis and in undertaking the site analysis certain areas 
were specifically designed with greater setbacks to reduce identified impacts.  
The proposed development includes encroachments into the building 
envelope and these appear in the following two areas in the design. 
 
• Encroachment at levels 5 and 6 at the south-eastern corner of the 

building; 
• Encroachment from levels 7 to 12 on eastern and western elevations of 

the building; 
 

The building envelope provisions of DCP 18 are accompanied with the 
following objectives: 
 
• Ensure that building setbacks to property boundaries increase relative to 

any increase in building height; 
• Minimise the visual and physical impact and apparent bulk of tall 

buildings on adjoining developments and public streets and spaces; 
• Facilitate adequate sunlight access to and minimise shadow impact on 

adjoining properties and public streets and spaces; 
• Reduce ground level wind effects caused by tall buildings; 
• Facilitate the development of taller, narrow buildings which produce 

visual diversity and can preserve important view corridors. 
 

The applicant has provided a justification as to why the proposed development 
and its' building envelopes can be supported.  The following points have been 
submitted as part of their application: 
 
• The proposed setbacks increase on levels 7 and 11 so that the building 

becomes more slender at the high levels.  Encroachments primarily 
occur on the east/west elevations as a consequence of the narrow width 
of the site.  From this elevation the building height is greater than its' 
width which ensures a slender appearance. 

• The building has been designed to minimise the visual and physical 
impacts.  The 12 storey building is well proportioned and avoids bulk by 
being more articulated with increased setbacks at high levels.  Features 
such as generous balconies and landscaped sky terraces further 
enhance the visual appearance of the building.   
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The applicant has submitted that the encroachment into the building envelope 
is primarily located on the eastern and western elevations of the building 
which do not contribute to unreasonable overshadowing of the surrounding 
properties.  By limiting the building height to 12 storeys the shadow impact on 
adjoining properties and public streets and spaces has been minimised by 
maximising the development opportunities of the site.  The applicant has 
provided justification because the development has a substantial podium level 
which reduces the wind tunnelling effect of a tall building and has submitted 
that the building does not fall within a view corridor identified in DCP 18.  The 
above justification submitted by the applicant to support the building envelope 
encroachment is considered to have some merit given the lot shape with a 
narrow frontage and a deep lot depth.  The proposed development has 
achieved a slender appearance however the narrow width has made it difficult 
to achieve a design maximising the density without having some 
encroachments into the building envelope. 
 
Building Mass 
 
The applicant has submitted that the design has achieved the requirements of 
building mass under DCP 18, has no walls continuous or unbroken in length of 
more than 15 metres.  The articulation in the façade is particularly important in 
relation to the building and its impact on the public realm, there are variations 
within the building setback.  The design includes the use of metal screens and 
louvres and alternate textures to provide interest to the building.  It is 
contended that the proposed design achieves the building mass requirements. 
 
Energy Efficiency 
 
The proposed units have been designed with large openings to the north to 
capture north-easterly breezes as well as sunlight.  Units generally have a 
south facing window and this achieves cross ventilation.  The Development 
Application has been accompanied by a NatHERS Energy Rating Certificate 
which achieves the Council's requirements in terms of energy efficiency. 
 
Daylight Access 
 
The proposed design incorporates substantial glazed areas into each of the 
units thereby achieving access to natural light. 
 

THIS IS PAGE NO 93 OF THE AGENDA OF THE TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING 
HELD WEDNESDAY 5 OCTOBER 2005   

 



TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING HELD WEDNESDAY 5 OCTOBER 2005 
 
 

 

Wind Mitigation and Overshadowing 
 
DCP 18 requires that down draft be avoided in tall buildings and for this to be 
achieved that podiums be provided.  The proposal includes a podium at street 
level.  The proposal also includes deep balconies, privacy louvres and 
landscaped podiums to reduce down draft.  The effects of overshadowing 
have been assessed with a number of shadow diagrams submitted for the 
application.  The proposed development doesn't result in any unreasonable 
overshadowing of Jack Chard park which is on the northern side of the 
property.  The only period of time of shadowing of public space occurs 
between 6pm and 7pm in mid-summer and that is to Jack Chard park.  The 
application and its shadow diagrams demonstrate that most of the 
overshadowing impacts the public road and the Catholic church located 
opposite the site.  The Catholic church is not considered to be adversely 
impacted by the building shadow. 
 
Roof Lines 
 
The proposed design has achieved various roof lines.  There is a northern roof 
and a lower pitched roof over decks.  The use of parapets and various roof 
lines provides a visual crown to the building and is a design feature. 
 
Privacy 
 
The proposed development is afforded balconies which prevent overlooking 
between the units as they are offset.  Privacy within the actual development 
will be achieved by the methods of construction with concrete block walls 
dividing units as well as the floors preventing sound transmission.  The issue 
of loss of privacy between various tall buildings within this locality has been 
raised by submissions.  It is evident that from site inspections in the area that 
the various tall buildings in the locality that are afforded balconies and large 
glazed areas provide opportunity for overlooking and potentially loss of 
privacy.  This aspect of the development is further examined in this report. 
 
Security and Surveillance 
 
The proposed development has been designed with an orientation to the 
Church facilities which are on Frances and Enid Streets.  Pedestrian access to 
the site is pre-defined with an entry lobby.  Internal pathways and outdoor 
terrace area would be well lit.  The proposed development is to be fitted with 
an intercom system to enable communication between residents and visitors 
to the site.  The upper floor areas and their balconies provide opportunity for 
surveillance of Jack Chard park to the north.  It is considered that security and 
surveillance has been adopted in the proposed design. 
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Materials and Colours 
 
The applicant has submitted a colour schedule with the proposed 
development.  The building will essentially be constructed of concrete with a 
range of external finishes including: 
 
• Rendered masonry finishes to varying colours; 
• Glass; 
• Aluminium louvres; and 
• Elevated landscaping. 

 
The applicant has submitted that the building colours on the northern side are 
predominantly light tones to harmonise with the colours of the coastal 
environment.  The predominance of glazed balustrades will on this side will 
engender a feeling of lightness and transparency within the building façade.  
Graded tan colours are used on the east and western wings to reflect 
surrounding building colours and articulate the structure framing elements in 
darker greys to enhance definition.  It is considered that this will work in well 
with the existing newly completed re-development being the Department of 
Housing units at the corner of Frances and Enid Streets.  The southern façade 
is a combination of graded greys to reflect the sombre tone and nature of the 
street precinct adjacent to the church.  Lighter walls rise vertically on each end 
towards the east and west wrapping around to the northern elevation.  The 
south side is predominantly screened to provide privacy between the church 
and the proposed building thus engendering a translucent appearance to the 
southern façade.  The proposed development also includes a colourful 
decorative treatment which may provide some vibrancy to the façade of the 
development.  The proposed materials and colours are considered to be well 
considered and have been clearly selected given the neighbouring uses in the 
locality. 
 
Access and Parking 
 
The proposed development will be accessed from Frances Street to the 
basement car park and that crossover is located at the western end of the site 
at Frances Street and the second crossover is located at the northern end of 
the site on Enid Street and that provides access to ground level carparking.  
The off-street carparking provided complies with the requirements of 
Development Control Plan No. 2. 
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Open Space and Balconies 
 
Development Control Plan No. 18 requires landscaped open space at a rate of 
25m2 per dwelling and in this case that would equate to 750m2.  The 
landscaped ground level open space that has been submitted is 635m2 with 
planting, paved areas and passive recreation areas. The minor shortfall is a 
result of the ground floor continuing to utilise existing use rights for 
commercial development, therefore to maintain the commercial feel of the site 
a reasonable footprint has been maintained. The minor reduction to ground 
level landscaping has been replaced by additional private open space in the 
form of landscaped terraces at level 7 and level 11 providing sky gardens to 
the development. Additionally the balconies within all of the units exceed the 
minimum of 8m2 required by DCP 18.  The balconies have been located 
directly adjacent to internal living areas thereby providing increased residential 
amenity for the future residents of the development.  
 
Development Control Plan No. 39 - Energy Smart Homes Policy 
 
The applicant has submitted NatHERS accreditation certificates for the 
proposed units.  The certificates indicate that the proposed units will achieve a 
rating of 3.5 to 5 stars.  The proposed development complies with Council's 
requirements. 
 
Development Control Plan No. 45 - Socio-Economic Impact Assessment 
 
The development application has been accompanied by a socio-economic 
impact assessment.  As the proposed development will actually result in the 
loss of a childcare facility on the site the issue of a reduction in supply of child 
care spaces has arisen as part of the development.  The applicant has 
submitted that childcare spaces are not being lost to the area but has been 
relocated to the community land at Leisure Drive, Banora Point where Council 
recently approved a child care facility.  Council's Social Planner has assessed 
the proposed development and raised some general socio-economic impact 
issues that the proposal raises however it is not considered that any further 
detailed assessment is required in relation to this issue. 
 
Development Control Plan No. 47 – Cut & Fill 
The plan limits the depth of cut and fill to 1m unless it can be demonstrated 
that the earthworks are compatible with the natural landform and will not 
adversely affect adjoining properties while achieving the objectives of the plan. 
The proposed development involves excavation for the basement and will 
clearly extend beyond 1 metre, however this is considered consistent with 
recently approved developments. The applicant has substantiated the request 
with an erosion and sediment control plan, and a stormwater management 
plan that have been assessed and considered appropriate. Council’s 
Environmental Health Officer, Council’s Infrastructure Engineers and Council’s 
Building Surveyor have all reviewed these plans, with no objections raised 
subject to the recommended conditions of consent.  
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In all other regards the applicant provides that appropriate measures will be in 
place to ensure that the proposal is consistent with the objectives of the plan. 
However, appropriate conditions of consent have been imposed to ensure 
safe construction.  
Tweed Heads Town Centre Master Plan 

The Master Plan establishes a vision for the Town Centre of Tweed Heads 
which describes the desired future character for Tweed Heads and provides 
urban guidelines for each precinct together with indicative plans and sections 
to illustrate the principal planning objectives and design intent. Public 
exhibition of the Draft commenced on 11 May 2004 and continued for a month 
before refinement and referral of the document to the Minister of The 
Department of Infrastructure Planning and Natural Resources who has 
endorsed the Plan.   

The subject site is located in the Ridgeline High Density Residential precinct 
and is restricted to a 10-storey height limit in accordance with the Plan. 
However, the subject application was prepared prior to the Draft being 
exhibited and therefore incorporates 12 storeys in accordance with the current 
LEP Height control of 50m AHD. Subsequently, the current application does 
not comply with the numerical height provisions of the master plan. To assist 
in the assessment of this non-compliance the application was referred to the 
Tweed Heads Master Plan Project Facilitation Team who made the following 
comments: 

• The team supports the new height limits in the Masterplan in order to 
provide a finer grain to the overall structure of the tweed Heads CBD 
urban character. 

• The integrity of the Masterplan building height strategy needs to be 
maintained in order to ensure that the new built form responds to the 
topography. 

• New applications should be assessed in relation to all strategies and 
provisions of the Masterplan, including height controls. Applications 
seeking to vary provisions of the Masterplan should demonstrate the 
variation will not set a precedent that would undermine the urban 
design principles of the Masterplan and all applications should 
demonstrate a positive contribution to the overall Masterplan strategy 
for Tweed Heads to create a place where people live, work and play in 
a vibrant, diverse and sustainable town centre. 

In regards to the above guidelines the following comments are provided: 

The subject application has been thoroughly assessed against the urban 
design principles detailed in the master plan. The land is identified as a high-
density residential precinct and is within walking distance to the Tweed Heads/ 
Coolangatta CBD, clubs, sporting facilities and other recreational 
opportunities. The proposal is consistent with the precinct objectives and the 
vision for Tweed Heads.  
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Development is encouraged to accentuate and respond to the topography of 
the land.  The architecture is encouraged to be distinctive contemporary forms 
reflective of the sub tropical environment and coastal location. The building 
has a distinctive base, middle and top with all elevations having strong vertical 
and horizontal articulation. The roof design is considered a feature of the 
building that adds to the overall aesthetics of the design. 
 
The additional two stories and roof of the development occur between RL 34m 
and RL 43m. These two additional stories will obviously increase the length of 
shadow cast by the building and will add to the overall appearance of the 
building, however, these two stories themselves will not cause any significant 
view loss. Existing properties affected by view loss as a result of this 
development (specifically 30 Thomson Street) would suffer view loss from a 
complying 10 storey building as the balcony level of the upper most level of 
No. 30 Thomson Street is only RL 18.9m, which is some 15m lower than the 
proposed level 11. Therefore the additional two stories in this instance should 
be assessed in terms of the overall appearance and bulk and not against any 
view loss implications. 
 
The upper two stories form the peak of the building and have been tapered in 
to create a narrower footprint. This sets the development and gives it form 
from base, middle and through to the top. These aspects of the development 
add to the architectural merits rather than detract from it and therefore, the two 
storey variation to the master plan in this instance warranted for the following 
reasons: 
 

• The subject development application was lodged prior to the adoption 
of the Tweed Heads Master Plan; 

• The development is proposed at RL 43m which is 7m less than the 
statutory maximum; 

• The development satisfies the objectives of the Tweed Heads Master 
Plan in all other regards; 

• The additional two stories will have limited view loss for existing 
development in the immediate vicinity and is not within a recognised 
view corridor; 

• The development represents good urban design and will assist in the 
changing character of the area. 

 
The proposed design of the subject development complies with the urban 
design principles of the Master Plan and is therefore recommended for 
conditional consent.  
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(a) (iv) Any Matters Prescribed by the Regulations 
 

Coastal Policy 

The land is identified under the Coastal Policy. However, the site is 
significantly landward from the Coastal Erosion Zones, and is unlikely to be 
affected by the coastal processes, overshadowing of the foreshore reserves or 
restricting public access to the coast. Therefore, the proposed development is 
not considered to be in conflict with the policies and strategies contained in 
the coastal policy. 
 
Demolition 

The proposal requires the demolition of the existing structures on the site. The 
applicant has submitted a demolition plan, which has been assessed as 
adequate, and appropriate conditions of consent have been recommended to 
control demolition activities. 

 
(b) The likely impacts of the development and the environmental impacts on 

both the natural and built environments and social and economic 
impacts in the locality 

 
It is considered the proposed development will not have an adverse impact 
upon the natural environment as the site is currently utilised for commercial 
purposes. In terms of the built environment the proposed residential flat 
building will replace a church and child care facility, and as such the 
development will have an impact upon the built environment. The following 
issues are raised.  

Character of the area 

The area is made up of a mix of medium density development comprising 
mainly residential flat buildings some that have only recently been 
constructed, older dwelling houses, and commercial premises. The area is 
currently undergoing a transition phase as the older dwellings come under 
market pressures to be demolished and the land redeveloped for higher 
density mixed and residential development as encouraged under the 
applicable planning controls. The proposal is considered not to be out of 
character with the area and is consistent with the future built form as per 
Tweed LEP 2000, DCP No. 18 – Tweed Heads, and the Draft Tweed Heads 
Town Centre Master Plan.  
 
Views 

DCP 18 acknowledges that views provide a sense of place and identity, and 
that key view corridors should be retained. The Senior Commissioner in the 
Land & Environment Court in Tenacity Consulting Pty Ltd v Warringah Council 
adopted the following four-stage test to assess the reasonableness of view 
sharing: 
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1. The first step is the assessment of views to be affected; 
 
2. The second step is to consider from what part of the of the property are 

the views obtained (an expectation to retain side views and sitting views 
would be unreasonable); 

 
3. The third step is to assess the extent of the impact (the extent of the 

impact should be assessed for the whole of the property not just for the 
view that is affected. This could be done by ranking the affect from 
negligible to devastating); and  

 
4. The fourth step is to assess the reasonableness of the proposal that is 

causing the impact (it may be unreasonable if it comes about as a result 
of non compliance with planning standards). 

 
The proposed development will affect the views from near by developments in 
Thomson Street where views are enjoyed to the southeast and specifically 
from 30 Thomson Street where views are enjoyed to the east. 
 
The views would be obtained from the upper floors of buildings (maximum fifth 
storey). The views form 16-18 Thomson Street would be obtained from side 
facing windows from bathrooms, bedrooms and living areas, while the 
development at 30 Thomson Street would obtain this view from external 
balconies, bedrooms, living and dining areas.  
 
The impact on 16-18 Thomson Street would be a loss of distant views, which 
provide a higher level of amenity, however this impact would be considered 
acceptable given the sideway views. The impact on 30 Thomson Street would 
be loss of view, and a sense of enclosure. This loss has also been considered 
in light of other recent approvals, which have further reduced the available 
views. However, this view loss is also acceptable given the panoramic views 
that this property experiences. The view to the east is only one aspect of their 
view and could therefore allow for a reasonable sharing of views through view 
corridors.  
 
In assessing the reasonableness of the proposed application it has been 
determined that the building satisfies the intent for the character of the area, 
while complying with the height and satisfying Council that the application has 
had adequate regard for the amenity of adjoining property in terms of shadow, 
privacy and general amenity.  
 
Therefore, it is concluded that the loss of view that will result from the 
construction of the proposed building is not unreasonable despite the impact it 
will have on adjoining properties.  
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Amenity & Shadow Impacts 
 
Neighbouring residences have raised concern that the proposal will adversely 
overshadow adjoining properties. However, given the orientation of the site 
and its location with Francis Street to the south the majority of the shadow will 
fall on the road or is evenly shared between adjoining properties throughout 
the day as the shadow moves.  

The applicant supplied shadow diagrams depicting the extent of the shadow. 
Adjoining land parcels receive adequate solar access as the day progresses,  

Having regard to the applicable planning controls and the desired future urban 
form of the area it is considered the proposal does not unreasonably detract 
from the amenity of the area, nor restrict the ability of adjoining parcels to be 
developed for similar purposes.  

In terms of privacy the architect has provided that the proposed building offers 
a number of design elements to ensure appropriate amenity for residents 
visitors and neighbours. 

The key elements comprise the focus of the main living areas and private 
open space areas to the street and park frontages with generous door and 
window openings to provide adequate ventilation and natural sunlight.  

The amenity of privacy sensitive rooms has been addressed by the provision 
of appropriate sized window openings away form active frontages and the 
inclusion of narrow balconies to some bedrooms break sightlines from levels 
below and provide physical separations from adjacent properties. 

Traffic Impact and Local Road Network 
 

The immediate surrounding road network consists of local streets. The local 
road network is capable of absorbing the additional traffic generated by the 
proposed development however Councils traffic engineer has raised concern 
for the intersection of Enid and Francis Street. It has been tabled that 
upgrading works estimated at approximately $50,000 are required.  
 
The works associated with this development include the realignment of the 
kerb return, pavement construction, relocation of the pedestrian crossing and 
splinter island, signage, relocation of utilities/drainage and footpath 
construction. The estimated cost of works relative to this development have 
been estimated at $18,345.00. Engineering services have requested that this 
be provided as a contribution allowing Council to undertake all works within 
the intersection at one time. A condition has been imposed accordingly. 

 
Access to the site shall be provided from both Francis Street and Enid Street.   
Each access requires modification to that identified within the application to 
comply with Councils adopted standards. Each driveway shall be required to 
be splayed to 9m at the kerb line and ensure that no obstruction are located 
within the sight lines as defined in Councils standards and AS2890. 
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Any disused access shall be required to be reinstated in accordance with 
Councils adopted Development Design and Construction Specifications. 

 
An exiting footpath in reasonable repair is located along the full frontage of 
Francis Street however this has a width of 1.0m, current standards require the 
path to be a minimum of 1.2m. Enid Street has no formed pedestrian 
pavement constructed. Recommended conditions of consent shall required 
the applicant to provide a minimum 1.2m wide path along the full frontage of 
both Francis and Enid Streets. 
 
Design 
 
The proposed development has been reviewed by Council's Strategic 
Planning Unit who have raised a number of design issues that are relevant to 
the proposal.  The proposed building is orientated more towards the actual 
street frontage of Frances Street and that is generating a connectivity to the 
Church and Frances Street and the school precinct in Frances Street.  
However, the subject land is adjacent to the Jack Chard Park, being a large 
opening on the northern boundary of the subject site.  The proposed 
development does not open onto the parkland and essentially is turning away 
from that space.  A design opportunity is being lost by not activating the park 
frontage of the development.  One of the potential problems with this aspect of 
the design is that the at-grade carparking that is adjacent to the park area may 
become a security issue in that location.  The actual visual connectivity with 
the park isn't achieved at the ground levels, rather it is achieved at the higher 
residential levels which are capturing the northern aspect in their design.  The 
proposed development has been designed as part of a Catholic building 
precinct and as it's intended to maintain those connections with the Parish 
administration occurring at ground level the design has maintained that 
orientation. The loss in the development not activating the park at ground level 
is considered to be reduced by the other embellishments which are to occur in 
and around the park as part of the development on the northern side of Jack 
Chard park in Enid Street. 
 
Waste Management 
 
The applicant has demonstrated that there will be a garbage storage area in 
the basement and at grade near the basement driveway which will enable 
Solo Resource Recovery to collect garbage directly form the storage area at 
grade. Council’s Waste Management Officer has applied appropriate 
conditions of consent. 

 
(c) Suitability of the site for the development 
 

The subject site is within close proximity to the commercial business districts 
of Tweed Heads and Coolangatta, which provide for a variety of shopping, 
dining, and recreational opportunities. The area is also serviced by medical 
facilities including the Tweed Heads Hospital and various professional 
consulting rooms in Boyd Street.  
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The subject site has been nominated as a designated high-density residential 
area to utilise the areas facilities as detailed above. Additionally the site has 
the benefit of a 50m AHD height limitation, which further encourages high-
density development for the area. The existing public infrastructure is 
adequate to service the proposed residential flat building, as the area is not 
subject to any known hazard such as slip, flood or bushfire. The site of the 
proposed development is considered suitable for this type of development and 
encouraged through our strategic plan for the area. 

 
(d) Any submissions made in accordance with the Act or Regulations 
 

The proposed development was publicly exhibited for 30 days being the 
requirement for integrated development needing a water permit for the 
dewatering of the site.  The submission period closed on 16 July 2004.  During 
the exhibition period 10 written objections were received, some of these had 
multiple signatures.  The following tabled examines the issues raised in the 
submissions. 

 
Issue Concern Raised Assessment 
Traffic and Pedestrian 
conflicts 

The school buses and 
speeding through traffic will 
create safety issues for 
pedestrians and other 
motorists.  
 
The drastically increased 
traffic volumes will create an 
even more dangerous 
intersection.  
 
 

Council’s Traffic & Transport 
Engineer has provided that 
the local road network can 
cater for the proposed 
development however, the 
developers have been asked 
to contribute to the 
construction of a new round 
about.  
 
Additional pedestrian paths 
are required to a minimum 
width of 1.5m.  
 
This objection is not 
considered to warrant 
amendment or refusal of the 
application. 
 

Amenity There will be impacts during 
construction 

During construction there will 
be a disturbance to 
residential amenity. This is 
unavoidable however, there 
are recommended conditions 
of consent to minimise impact 
and ensure compliance with 
the Australian Standards.  
 
This objection is not 
considered to warrant 
amendment or refusal of the 
application. 
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Over Development Small site therefore over 
development 

The application generally 
complies with the 
requirements for high density 
residential development. 
There is sufficient on site 
parking and a high level of 
private open space for 
potential residents.  
 
This objection is not 
considered to warrant 
amendment or refusal of the 
application. 
 
 

Loss of residential amenity Closing-down a convenient 
community service 
(kindergarten) in an ever 
increasing built-up area. 
 

The childcare centre has 
already closed and is now 
operational at Banora Point. 
 
This objection is not 
considered to warrant 
amendment or refusal of the 
application. 
 

Loss of privacy Impact on quality of life in 
terms of lack of privacy, 
deteriorating environment  
(increases traffic, 
overshadowing etc) 
The block of five units on the 
corner of Thompson and 
Frances streets look directly 
at the proposal. Our ground 
floor unit currently receives 3-
4hr of sunshine in summer 
and 1-2hr during winter will 
be lost with the erection of 
this tower. 
Our main living and dinning 
areas, our kitchen and one 
balcony all face east directly 
into this building. 

The objectives of the precinct 
are focussed on increasing 
the density within this area, 
as a result of this privacy and 
amenity can be reduced, 
however, the design of the 
building has focussed on 
orientation to ensure privacy 
implications have been 
minimised. 
 
This objection is not 
considered to warrant 
amendment or refusal of the 
application. 
 

Loss of views Looking into a massive 12 
storey building adjacent to my 
two storey home, combined 
with the loss of sunlight due 
to the height of this building.  

View loss will be 
experienced, however, as 
detailed in the above report 
this application still affords 
some view sharing 
opportunities for the adjoining 
developments. 
 
This objection is not 
considered to warrant 
amendment or refusal of the 
application. 
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Height is excessive Will bring too great an impact 
on the residents living 
nearby. 

The proposed building 
complies with the statutory 
50m AHD height limit. 
 
The impact of the two 
additional stories to that 
permitted under The Tweed 
Heads Master Plan is 
considered on merit to be 
acceptable. 
 
This objection is not 
considered to warrant 
amendment or refusal of the 
application. 
 
 

Visitor car parking Street parking in the area is 
virtually impossible especially 
at school drop off and pick up 
times.  
The additional parking 
demand created by the 
visitors to the new units will 
be increased. The 
intersections are becoming 
exceedingly dangerous 
because of parked cars, the 
additional traffic and 
associated increase in on 
street parking generated by 
this building will make these 
intersections  more 
dangerous. 
 

The application complies with 
the requirements for onsite 
parking.  
 
This objection is not 
considered to warrant 
amendment or refusal of the 
application. 
 

Balconies overlooking each 
other 

Balconies directly overlooking 
my property reducing my 
quality of life. 
 

The objectives of the precinct 
are focussed on increasing 
the density within this area, 
as a result of this privacy and 
amenity can be reduced, 
however, the design of the 
building has focussed on 
orientation to ensure privacy 
implications have been 
minimised. 
 
This objection is not 
considered to warrant 
amendment or refusal of the 
application. 
 

Property devaluation The two issue of 
overshadowing and loss of 
privacy would all most 
certainly devalue our 
property. 
 

This is not matter of 
consideration under the 
Environmental Planning & 
Assessment Act 1979. 
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Aesthetic of design Aesthetically it is totally out of 
keeping with the current tone 
of the area. 

The objectives of the precinct 
are focussed on increasing 
the density within this area 
and this will result in a 
change to the existing tone of 
the area. 
 
This objection is not 
considered to warrant 
amendment or refusal of the 
application. 
 
 

Departures There are departures from 
DCP 18 requirements. 
 

The application has been 
assessed against the 
objectives for the area as 
detailed in DCP 18, SEPP 65 
and The Tweed Heads 
Master Plan. Based on these 
provisions the application is 
recommended for conditional 
approval. 
 
 

Sustainability We need to look long-term 
not short term. Less 
emphasis on urban 
expansion and avoidance of 
over development. 

As discussed in the above 
report this application is not 
considered to be an over 
development of the site. The 
four sites combined have a 
site area of 1939.1m² which 
results in a density of one 
dwelling for every 65m². This 
is considered to be consistent 
with the high density intent 
for the area. Additionally the 
application satisfies the on 
site parking requirements and 
has acceptable private open 
space and landscaping. 
 
Therefore, this objection does 
not warrant amendment or 
refusal of this application. 
 

 
 
(e) Public interest 
 

Despite the objections received to this application the proposal is not 
considered to be in conflict with the general public interest in the locality. The 
proposed development adequately reflects the provisions of the controls and 
the intended development for the locality. 
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OPTIONS: 
 
1. Approve the application in accordance with the recommended conditions. 
 
2. Refuse the application. 
 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
The applicant has a right of appeal to the Land and Environment Court. 
 
POLICY IMPLICATIONS: 
 
Nil. 
 
CONCLUSION: 
 
The proposed development has provided high density residential and commercial 
development in an area suitable for such a use given its close proximity to the 
commercial business districts of Tweed Heads and Coolangatta, which provide for a 
variety of shopping, dining, and recreational opportunities.  
 
The existing public infrastructure is adequate to service the proposed residential flat 
building, as the area is not subject to any known hazard such as slip, flood or bushfire. 
Furthermore, the local road network surrounding the site is suitable for such a 
development especially when basement car parking is provided. 
 
The merit assessment of the applicable issues relating specifically to the building 
envelope, landscaping, privacy and loss of views are not considered to be unsustainable 
or result in an over development of the site. 
 
The site of the proposed development is considered suitable for this type of development 
and encouraged through Council's strategic planning documents for the area. Having 
had regard for the proposed development and controls provided for the site it is 
considered that conditional consent is warranted. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

Nil. 
 

 
 
 

THIS IS PAGE NO 107 OF THE AGENDA OF THE TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING 
HELD WEDNESDAY 5 OCTOBER 2005   

 



TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING HELD WEDNESDAY 5 OCTOBER 2005 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

THIS IS PAGE NO 108 OF THE AGENDA OF THE TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING 
HELD WEDNESDAY 5 OCTOBER 2005   

 



TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING HELD WEDNESDAY 5 OCTOBER 2005 
 
 

 

 

3 [PD] Tweed Heads Master Plan - Funding Through Section 94  
 
ORIGIN: 

Strategic Town Planning 
 
FILE NO: GT1/S94/26; GT1/S94/27 
 
SUMMARY OF REPORT: 

This report discusses funding part of the proposed Tweed Heads Master Plan through 
Section 94 contributions. 
 
Council adopted the Masterplan conditional upon capital and recurrent costs being 
suitably linked to funding sources.   
 
In summary the proposed funding split is as follows: 
 

• Regional Open space 
 

1/3 from section 94; 
1/3 from Council (through rates etc); 
1/3 from State government grants, sale of land, etc 

 
• Local Open Space 

 
2/3 from Section 94 
1/3 from Council (through rates etc) 

 
Funding for the Master Plan from Council, grants and other means will be the subject of 
further Council reports. 
 
RECOMMENDATION: 

That Council: 
 
1. Approves the exhibition of amendment to Section 94 Contribution Plan 

No 26 – Shire Wide/Regional Open Space and its placement on public 
exhibition for 28 days in accordance with Clause 28(a) of the 
Environmental Planning and Assessment Regulations; 

 
2. Approves the exhibition of Section 94 Contribution Plan No 27 Tweed 

Heads Master Plan - Streetscaping and Local Open Space and its 
placement on public exhibition for 28 days in accordance with Clause 
28(a) of the Environmental Planning and Assessment Regulations; 

 

THIS IS PAGE NO 109 OF THE AGENDA OF THE TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING 
HELD WEDNESDAY 5 OCTOBER 2005   

 



TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING HELD WEDNESDAY 5 OCTOBER 2005 
 
 

 

3. Endorses the continuation of negotiated contributions for development 
in the Tweed Heads Master Plan area based on the new S94 rates 
proposed in this report, pending finalisation of these S94 Plans; 

4. Endorses the adjustment to any contributions that have be made to date 
for the Masterplan based on the new contributions, following finalisation 
of the S94 Plans; and 

 
5. Includes the implementation of the landscape component of the Master 

Plan for consideration in the 7 year Long Term Financial Plan.  
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REPORT: 

Background 
 
As a result of increasing social, economic and environmental pressures in the Tweed 
Heads Town Centre, the NSW Government resolved to undertake a series of strategic 
actions to regenerate the area resulting in the Tweed Heads Master Plan.  The Master 
Plan is a physical framework that will guide the future development of the town centre 
precinct.  The Master Plan’s objectives include: 
 

• Develop an urban design and planning framework to guide the revitalisation of 
the Tweed Heads Town Centre; 

• Establish the location, distribution and mix of land uses, open space network 
and public domain; 

• Develop a Master Plan for Jack Evans Boat Harbour; 
 
Council adopted the Masterplan conditional upon capital and recurrent costs being 
suitably linked to funding sources.  Council also gave a low priority to the proposed 
lagoon concept, stormwater and drainage plan and Tweed Heads centre bypass due to 
resource requirements 
 
The Masterplan has been used as a basis for estimating the costs for the landscape 
elements of the Plan. In this respect Belleng Pty Ltd was commissioned by Council 
recently to provide an estimated cost of the landscaping elements of the Master Plan.  
Belling has estimated the total precinct costs at $11,007,368, however has also included 
a higher estimate (TOP) based on an additional 30% cost on standard recommended 
cost items.  This accounts for material and labor cost increases over time.  The above 
costs have been reviewed and recommendations determined in terms of: 
 

• Suitability of each of the landscape items contained in the Plan; 
• Approximate costs of those items; 
• Identification of local and regional projects; 
• Preferred program for their implementation. 

 
Council’s landscape architect recommends that the TOP estimate be used which is 
$14,574,069.  This TOP estimate does not include such facilities as the lagoon, marina, 
cultural centre, and various design fees.  Council’s landscape architect has also divided 
the total capital works into a regional ($13,251,925) and local component ($2,003,460), 
which will be used as a basis for the Section 94 funding, as discussed later in this report. 
In addition to the TOP estimate of $14,574,069 an additional $596,024 has been 
included to cover the costs for the detailed design and costing of the landscape 
component of the Masterplan for a total of $15,255,385. 
 
This order of costs will require significant decisions by Council in terms of a financial 
strategy for the implementation of the Plan.  Potential sources of funding are as follows: 
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Funding sources Comment 
S94 contributions No plan at present, although negotiated 

developer contributions through developer 
agreements are being levied in the 
Masterplan area 

Government funding, grants Nothing in place. Detailed plans will be 
required to negotiate these 

Council funding $1.5m included in 2005/2006 draft budget, 
but excluded in final budget 

Developer’s in-kind Limited application.  Detailed plans 
required to allow for any negotiation 

Land development of Council and Crown 
property 

Funds from the sale of Crown land should 
be allocated towards the Master Plan.  
Other funding sources are unclear at this 
stage 

 
The implementation of the Masterplan will be long term, estimated at least over a 20 year 
period.  Therefore there requires some flexibility to allow for funding opportunities as they 
may arise during this period.   
 
In summary the proposed funding split is as follows: 
 

• Regional Open space 
 

1/3 from Section 94; 
1/3 from Council (through rates etc); 
1/3 from State government grants, sale of land etc 

 
• Local Open Space/Streetscaping 

 
2/3 from Section 94 
1/3 from Council (through rates etc) 

 
Funding for the Master Plan from Council, grants and other means will be the subject of 
further Council reports.  The draft work program for the implementation of the Master 
Plan (Attachment A) indicates that a major part of the expenditure will take place in the 
first few years of the Master Plan.  There is therefore a requirement to borrow some of 
the funds as the contributions under the contribution plans will be not be sufficient to 
cover these costs.  The interest costs are included in the calculation of the levy rates at 
the end of this report. 
 
Use of S94 
 
Section 94 development contributions could be considered as a means for providing 
some of the funding for capital works associated with the Tweed Heads Master Plan.  
However there needs to be a clear nexus between the proposed development and the 
need for the increased/improved amenities that are proposed under the Master Plan.   
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In summary S94 is relevant where: 
 

• There is expected growth which creates a quantifiable increase in demand for 
public facilities; 

• Existing public facilities can be shown to be inadequate to cater for this 
increase in demand; 

• Council has a strategy for further growth and development; 
• There are no alternative funding sources; and  
• Council can commit the resources necessary to administer and maintain the 

facilities. 
 
A contribution plan is based on projections of the type of development, anticipated 
population trends and estimates of costs and timing for the provisions of the facilities. 
 
In a certain light the Master Plan could be seen as a means of rejuvenating an existing 
area or providing for a backlog of works that has no links to future development – a 
shopping list of desirable items.  In this case S94 cannot be used as a means for funding 
the proposed works unless it can be shown that existing facilities are being altered to 
supplement existing functions which cater for increased demand and to reduce 
operational expenses (by managing existing facilities in a more efficient manner in order 
to satisfy existing and future demand).   
 
The Master Plan could also be seen as a response to the growing maturity of the Tweed 
Shire as its population grows past 80,000 people, with the need to provide more regional 
type facilities to cater for both the current and future population, and the increased 
number of tourists visiting the Shire.  The central Tweed Heads precinct has seen a 
significant increase in the numbers of high-rise units being constructed, catering for both 
the residential and tourist population.  This coupled with its proximity to the Queensland 
border (and competition for the tourist dollar) and its economic importance means that 
the current standard of provision and scope of facility requires improvement. 
 
Council currently has a number of Section 94 Plans that are either Shire wide Plans (eg, 
libraries) or relate to particular release areas.  In addition Contribution Plan No 26 – Shire 
Wide/Regional Open Space involves the provision of higher level regional type facilities 
and areas for a larger Shire population.  
 
In deciding whether works or proposed facilities are of a regional or local importance and 
who pays, a general principle is if the proposed works satisfies not only the demand of 
new development, but also some regional demand, or makes up for some deficiency, 
then only the portion created by development can be charged.   
 
On balance it is concluded that the proposed works should be apportioned between the 
existing and future population, and this apportionment should be applied on a Shire-wide 
and local basis, for the following reasons: 
 

• The provision of the works will satisfy the demands beyond those in the 
immediate area and those of the future development; 

• The works will satisfy some pre-existing shortfall in facility provision; 
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• It would appear to be reasonable and equitable to levy development beyond 
the immediate area; 

• It is impractical to isolate the new population as the exclusive user of the 
proposed facilities and therefore it is more equitable to share the cost between 
the existing and new population; 

• There is some exclusive Tweed Heads local benefit in the proposed 
Masterplan as it relates to the streetscaping and therefore the proposed 
residents in this area should contribute to this in a separate S94 Plan. 

 
On balance then the funding split would appear to be reasonable as it involves funding 
from the existing and future population as well as other sources such as grants.  Both 
Council’s Executive Management Team and Infrastructure Coordination Committee have 
considered and endorsed the proposed funding approach for the Master Plan 
 
Funding under S94 
 
In terms of Section 94 funding, it is proposed that funding be applied on a shire-wide 
basis for the regional facilities and be funded under the existing Contribution Plan No 26 
– Shire Wide/Regional Open Space (CP 26), while funding for the local streetscaping 
facility be managed under a new local S94 plan for the Tweed Heads area.  CP 26 
proposes more intensively used and higher cost outdoor sporting facilities and major 
regional passive recreation facilities including foreshore parklands and botanic gardens.  
Most of the works around the boat harbour will satisfy the demands of both the local and 
shire wide residents and is seen as a shire wide resource, while acknowledging that 
some of the works, particularly the streetscaping, will benefit the local Tweed Heads 
population almost exclusively.   
 
The following is the proposed split between the regional and local open space to be 
funded under S94: 
 
Total Cost for the Tweed Heads Master Plan: $15,255,385 
 

• Regional open space: $13,251,925) based upon estimate provided by 
Council’s 

• Local open space: $2,003,460) landscape architect and includes 
$596,204, for the detailed design 

 
Regional open space: $13,251,925 

3 
= $4,417,308 
 
Local open space: $2,003,460: 1/3 funded through Council - $667,820 

2/3 funded through S94 - $1,335,640 
 
The following are the proposed costs attributable to the S94 funding component of the 
Tweed Heads Master Plan. 
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Assessment of Contributions 
 

• Regional Facilities: Section 94 Plan No 26 – Shire Wide/Regional 
Facilities 

 
The current work program under the Casual Open Space component of the plan is 
$4,110,000 and the estimated cost for the S94 component of Jack Evans Boat Harbour 
is $4,417,308 capital cost and $3,442,166 interest.  Interest has been included as there 
will not be sufficient funds in the plan to allow early commencement of the work as per 
the draft work program. The interest has been calculated on the cost of the work program 
up until 2008/09 with a pay back period of 20 years. 
 
$4,100,000 + $4,417,308 + $3,442,166 = $11,959,474  + 10% admin. levy 
 
$11,959,474 + 10% admin. levy 
   40,000 
 
= $298.98  + 10% admin levy per person 
= $329 per person 
 
New Levy rate:  
 
$329 X 2.6 people per single residential lot = $855 (currently $221) 
$329 x 1.7 people per medium density unit = $559 ($144) 
 

• Local Open Space: Proposed new Section 94 Contribution Plan No 27 – 
Tweed Heads Master Plan; Local Open Space and Streetscaping 

 
The total estimated cost for streetscaping/local open space is $2,003,460.  It is proposed 
that Section 94 will be funding two thirds of the total cost which is $1,335,460.  Added to 
this amount is an interest component as funds will be required to be borrowed to allow 
work to commence.  This interest is only calculated on work required up to year 
2009/2010 and the interest is calculated over a twenty year period. The estimated cost 
for the s94 component of the streetscaping/local open space is $1,335,460 (capital 
works) and interest of $903,745.  
 
It is proposed that a new local casual open space plan be drafted for Tweed Heads to 
accommodate the streetscaping under the Tweed Heads Master Plan.  Based on an 
estimated population growth rate of 4,000 people in the Tweed Heads Master Plan area 
over the next 20 years the levy rate for this new plan is as follows (assuming that the 
majority of the new development will be medium/high density dwellings): 
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$1,335,460 + $903,745 + 10% admin. Levy 
4,000 

 
= $2,239,205 

4,000 
 
= $559.80 + + 10% admin. levy per person 
 
= $616 
= $616 x 1.7 persons per unit 
 
= $1,047 per medium density unit 
 
Developer Agreements 
 
Council has negotiated developer agreements in respect of recent development 
applications (a total of 103 units) in the Tweed Heads Master Plan area.  These 
agreements, negotiated in the absence of a section 94 plan for the Master plan, provide 
for the contributions to be spent on public infrastructure proposed in the Master Plan. In 
most cases the contribution rate negotiated was $2,000 per unit, although a lesser 
amount was negotiated for one development application.  No contributions from these 
agreements have been received by Council at the time of this report.  The $2,000 per 
unit was based on estimates provided on various scenarios for funding the Tweed Heads 
Master Plan entirely through S94. 
 
In view of the above proposed S94 contributions which are well below those of the 
negotiated agreements, there may be representations from developers who signed the 
agreements.  In addition there are current development applications in the Masterplan 
area that will require contribution assessment.  It is recommended that: 
 

1. Following finalisation of the S94 plans Council adjusts any contributions that 
have be made to date for the Masterplan, based on the new contributions; 

 
2. Pending finalisation of these S94 Plans Council continues to negotiate 

contributions for development in the Tweed Heads Master Plan area based on 
the new s94 rates proposed in this report. 

 
LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Nil. 
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POLICY IMPLICATIONS: 
 
Nil. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

1. Section 94 Plan No 26 - Shire Wide/Regional Open Space (DW 1273416) 
2. Section 94 Plan No 27 - Tweed Heads Master Plan - Local Open Space and 

Streetscaping (DW 1273417) 
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4 [PD] Section 430 Investigation  
 
ORIGIN: 

Director 
 
SUMMARY OF REPORT: 

The Section 430 investigation into Tweed's planning procedures including the 
processing, assessment and determination of development applications was carried out 
over a two month period between March and May 2005.  The investigation found that 
Council had not made any inappropriate planning decisions and there were no grounds 
to appoint a planning administrator for the Tweed.  The investigation also found that the 
Council's planning staff operate at an appropriate level of competence and 
professionalism. 
 
There were concerns raised about the areas which have been zoned urban expansion in 
the 1980's and that some of this land needed to be zoned for environmental protection.  
The report did not appear to address the fact that these areas were assessed and 
reiterated in the Tweed LEP 2000.  Council's practice in relation to these urban 
expansion zones is to carry out independent extensive environmental studies over all of 
the land zoned for urban expansion and to rezone the areas for environmental protection 
where urban development is inappropriate.  Whilst this process is a source of conflict it 
does not have a major impact on the development assessment process currently being 
undertaken in the Shire. 
 
The report also raised concerns about the working relationship with DIPNR and while it is 
accepted that working closely with DIPNR is necessary, it is not accepted that there were 
problems in the working relationship with DIPNR.  The only issue was the amount of 
development assessment Council was carrying out for DIPNR without any payment for 
the cost of this work.  Council has sought to continue and increase the amount of 
development assessment work for DIPNR (now Department of Planning) on a fee for 
service basis. 
 
The report addresses these concerns in the comments on the Section 430 
recommendations. 
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RECOMMENDATION: 

That : - 
 
1. Council seeks an arrangement with the Department of Planning where 

meetings are held quarterly alternatively at Tweed and Grafton with 
relevant Council staff and the Administrators as appropriate. 

 
2. Council advises Department of Planning that Council's strategic 

planning framework will be amended to accord with the Far North Coast 
Strategy as soon as it is adopted by the State Government. 

 
3. Council only undertakes those spot rezonings where the rezonings 

would not thwart any of the State Government objectives and priorities 
as outlined in the concept planning for the Far North Coast Strategy. 

 
4. Council seeks Department of Planning's agreement to review the 

administration of SEPP71 to progressively increase Council's 
delegations for some of these applications. 

 
5. Council prepares locality plans with appropriate development standards 

for the Tweed's coastal villages as soon as practicable. 
 
6. Council notes and endorses the proposed actions by the Department of 

Local Government and Department of Planning to review the reporting 
requirements of Councils when developments are approved contrary to 
staff recommendations. 

 
7. Council notes and endorses the proposed actions of the Department of 

Local Government and the Department of Planning to have a joint 
approach to planning components of Promoting Better Practice Reviews 
for Councils where there is evidence of significant planning issues. 

 
8. Council notes the proposal by the Department of Local Government to 

schedule a Promoting Better Practice Review of the Tweed Shire Council 
within the next twelve months. 

 
9. The General Manager conveys Council's resolution in regard of the 

Section 430 report to the Minister for Local Government the Honourable 
Kerry Hickey, MP. 
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REPORT: 

The report on Tweeds planning processes prepared by Mr Ross Woodward following an 
investigation under Section 430 of the Local Government Act 1993 was tabled at the 
Council meeting of 7 September 2005.  The recommendations of the Section 430 report 
have been assessed and the following actions are proposed in relation to them. 
 
1. The Council and DIPNR establish a framework for improving their working 

relationship.  The Department of Local Government may have an assisting 
role to play. 

 
Comment 
 
The need to work closely with DIPNR (now restructured into Department of Planning - 
DoP) is acknowledged.  There have been some difficulties due to the demand on 
Council's planning resources to assess and provide conditions of approval for 
development applications lodged with the State Government.  The fees for these 
applications are paid to the State Government and there was a large cost to the Tweed 
ratepayers for providing this service.  Council resolved to seek some payment on a 'fee 
for service' basis from DIPNR.  There wasn't any breakdown in the working relationship 
from this decision.  It is recommended that Council resolve to seek an arrangement with 
DoP where meetings are held quarterly alternatively at Tweed and Grafton with relevant 
Council staff and the Administrators as appropriate. 
 
2. The Council review its strategic planning documents in the light of the draft 

Far North Coast Strategy and work with DIPNR to ensure maximum and 
urgent participation in the Strategy. 

 
Comment 
 
The requirement to review Council's strategic planning framework to reflect the State 
Government priorities in the Far North Coast Strategy being prepared by DIPNR (now 
DoP) is accepted.  It should be noted however that the Far North Coast Strategy is now 
available in draft or final format at the time of writing this report.  Consequently, it is 
unreasonable to expect Council to have reviewed or changed is strategic planning 
framework to incorporate the Far North Coast Strategy before it was available.  Council 
staff have attended all of the meetings arranged by DIPNR and provided all of the base 
information required by DIPNR in relation to this strategy.  There has been Council input 
provided to DIPNR whenever it was needed and Council has endeavoured to participate 
and work with DIPNR.  The inferred criticism in this regard is unwarranted and 
misplaced.  It is recommended Council advise DoP that Council's strategic planning 
framework will be amended to accord with the Far North Coast Strategy as soon as it is 
adopted by the State Government. 
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3. The Council place a moratorium on spot rezonings, until recommendation 2 
above is completed. 

 
Comment 
 
The requirement to place a moratorium on spot rezonings until the Council's strategic 
planning documents are reviewed to accord with the Far North Coast Strategy may be 
overly onerous.  The Tweed has large parcels of land already zoned for urban 
development.  There are a small number of spot rezonings which are needed to 
overcome anomalies in zone boundaries and where there is a significant benefit to 
Council in, for example, obtaining land for environmental purposes.  The intent of the 
recommendation is accepted as logical and desirable however there may be some 
instances where the moratorium on a spot rezoning would be illogical and unnecessary.  
It is recommended Council resolve to only undertake those spot rezonings where the 
rezonings would not thwart any of the State Government objectives and priorities as 
outlined in the concept planning for the Far North Coast Strategy. 
 
4. The Council review the Residential 2(c) Urban Expansion zones in Tweed LEP 

2000, with a view to back zoning environmentally sensitive land where urban 
development is inappropriate. 

 
Comment 
 
Since the Woodward report was tabled there has been a template prepared for LEP's in 
NSW.  This template has been advertised for comment however the draft does not have 
an urban expansion zone.  There is a requirement for the Tweed Shire Council to 
prepare a new LEP within 3 years.  If Council provides sufficient resources the 
preparation of a new LEP can be expedited.  It will be necessary to assess all the land 
currently zoned 2(c) as part of this process.  It should be noted that Tweed's current 
practice is to obtain independent environmental reports in relation to land zoned 2(c) and 
wherever urban development is inappropriate then this part of the land is zoned to an 
appropriate environmental protection zone.  The recommendation about land zoned 2(c) 
is already part of Council's normal practice and has been in the past.  There are many 
examples where Council has negotiated large areas of land to be set aside for 
environmental purposes, eg. Black Rocks, SALT, Koala Beach etc. 
 
5. The Council and DIPNR review the administration of SEPP71 and consider 

progressively increasing the Council's delegations. 
 
Comment 
 
This recommendation has been overtaken by the planning reforms to some extent.  
Some of the provisions which relate to development applications under the SEPP71 
legislation have been clarified and new provisions for State significant development 
specified.  There are clearly resource constraints in DIPNR to deal with all the 
development applications under the current SEPP71 legislation. 
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The concept of Council assisting DIPNR (now DoP) to assess these applications on a 
'fee for service' basis has a lot of merit.  The objective should always be the best 
planning outcome for coastal communities and this can only be achieved with local 
planning assessment and input.  It is recommended Council resolve to seek DoP's 
agreement to review the administration of SEPP71 to progressively increase Council's 
delegations for some of these applications. 
 
6. The Council review LEP 2000 to provide clarity with regard to development 

standards as they apply to the coastal zone and work with local communities 
to establish an acceptable framework for future development. 

 
Comment 
 
There has been a lot of community concern about the development standards for 
development applications in the coastal areas.  The Tweed's development standards are 
mainly contained in DCP6 rather than the LEP.  The need to prepare locality plans for 
the coastal villages is already a priority for the Tweed Shire Council.  In addition there is 
an urgent need to educate and inform these communities about the performance based 
provisions of the Tweed's current development standards.  There appears to be a 
distrust of performance based decisions even when such decisions are soundly based.  
The application of a two storey height limit on medium density zoned land which has a 
steep slope creates complex planning assessments and conflict in communities 
particularly where surrounding property owners are seeking to preserve views.  The need 
to provide more clarity in regard to development standards as they apply to the coastal 
zone is acknowledged and accepted.  It is recommended Council resolve to prepare 
locality plans with appropriate development standards for the Tweed's coastal villages as 
soon as practicable. 
 
7. The Department of Local Government and DIPNR review the reporting 

requirements of councils when approving developments contrary to the 
recommendations of council staff. 

 
Comment 
 
It is recommended that Council note and endorse the proposed actions by the 
Department of Local Government and Department of Planning to review the reporting 
requirements of Councils when developments are approved contrary to staff 
recommendations. 
 
8. The Department of Local Government and DIPNR consider a joint approach to 

planning components of the Promoting Better Practice Reviews for councils 
where there is evidence of significant planning issues. 

 
Comment 
 
It is recommended that Council note and endorse the proposed actions of the 
Department of Local Government and the Department of Planning to have a joint 
approach to planning components of Promoting Better Practice Reviews for Councils 
where there is evidence of significant planning issues. 
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9. The Department of Local Government schedule a Promoting Better Practice 

Review of the Council within the next twelve months. 
 
Comment 
 
It is recommended Council note the proposal by the Department of Local Government to 
schedule a Promoting Better Practice Review of the Tweed Shire Council within the next 
twelve months. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

1. Section 430 Report by Ross Woodward (DW 1251382) 
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5 [PD] Request for Support for Development Concept to be Dealt with by 
the State Government Under Section 3(A) of the Planning and 
Environment Act - Lot 529 DP 1003396 Clothiers Creek Road, Clothiers 
Creek  

 
ORIGIN: 

Director 
 
FILE NO: DA1160/975 Pt2 
 
SUMMARY OF REPORT: 

A large integrated development is proposed for the Tanglewood locality.  Preliminary 
discussions have been held with Council's planning staff.  The concept plans include 
significant employment generation for the Tweed through the relocation of a natural 
pharmaceutical industry.   
 
There are a number of State Government agencies which will need to be co-ordinated 
and the scale of the project is one which meets the new guidelines for State significant 
development.  Under this legislation one of the first steps is to obtain the local 
government approval for the development to be dealt with by the State Government 
under Part 3(A) of the Planning and Environment Act.  This approval is not one which 
fetters Council position to raise objections to the development nor does it prevent Council 
input into the urban design and infrastructure requirements of the development proposal.  
Indeed Council can signify agreement to the development being dealt with under Part 
3(A) of the Planning and Environment Act only on the basis Council input is obtained in 
all of the aspects of the development proposal which are normally carried out in the 
development assessment process. 
 
There is considerable pressure on Council's planning resources to cope with the 
planning reforms and the other changes to the statutory planning framework which 
Council has foreshadowed. 
 
In additional there are major infrastructure and environmental constraints within the 
Tanglewood estate which are likely to require State Government intervention to provide 
an integrated State Government approach to the development proposals. 
 
RECOMMENDATION: 

That Delfin Lend Lease be advised Council is supportive of the development 
concept being dealt with by the State Government under Part 3(A) of the 
Planning and Environment Act provided Council input is obtained for all 
aspects of the development assessment process. 
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REPORT: 

As per Summary. 
 
Correspondence from Delfin Lend Lease is reproduced as follows: 
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LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Nil. 
 
POLICY IMPLICATIONS: 
 
Nil. 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 

Nil. 
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REPORTS FROM DIRECTOR ENGINEERING & OPERATIONS 

 

6 [EO] Subdivision Landforming Policy 
 
ORIGIN: 
 
Planning & Infrastructure 
 
SUMMARY OF REPORT: 
 
This report considers the NSW Government Architect's review of Council’s subdivision 
policies and his recommended policy changes for cut and fill landforming earthworks in 
subdivisions. 
 
A Council workshop and further report by the Director of Planning and Development will 
consider the Strategic Plan and LEP issues raised in the Government Architect's Review. 
 
The review has highlighted a number of areas where current policy could be improved.  
 
The recommendations of the review are not supported as they are inappropriate for the 
Tweed Shire topography, do not significantly improve environmental outcomes or the 
visual character of the area, would significantly curtail the population growth projections 
in Council’s recently adopted Strategic Plan and lead to unacceptable decline in the local 
economy and resulting unemployment. 
 
Council currently has a comprehensive policy structure platform to control landforming at 
the subdivision and later house construction phase of development. The urban zoned 
areas of land in Tweed Shire are a small portion of the total land area of the Shire and 
sensitive, suitably controlled landforming of subdivisions within these areas will not have 
a significant adverse impact on the overall character and landscape/visual quality of the 
shire. 
 
There are a number of areas where Council’s current policies can be improved and 
appropriate amendments are recommended. 
 
RECOMMENDATION: 
 

That having regard to the NSW Government Architect’s “Preliminary Review 
of Planning Instruments for Residential Subdivision in Hill Zones”: 
 
(a) Apart from minor amendments Development Control Plan No.16 – 

Subdivision Manual, should be generally unchanged in regard to 
regulation of subdivisions in steep areas 
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• Change allowable retaining wall height table to discourage the use 
of retaining walls for production of flat “terraced” landforms on land 
that would otherwise be unsuitable for slab on ground dwelling 
construction.   

• Include diagrams to clarify above issue 
• Restrict retaining wall heights beyond the current 3m from 

boundary regulated area 
 
(c) Development Control Plan No.47 – Cut and Fill on Residential Land be 

amended to include: 
• Development for future residential dwellings is to adopt sound urban 

design principles that are sympathetic to the topographical features 
of the site. 

• Future dwellings are not to be a contiguous slab on ground level if 
the building site area has a slope of greater than 10%. 

• Development on such land is to be of pole or pier construction or 
multiple slabs or the like that minimise the extent of cut and fill. 

• For residential dwellings the depth of excavation shall not exceed 
one metre and the depth of fill shall not exceed one metre so that the 
degree of both cutting and filling is minimised. 

• Excavations in excess of one metre within the confines of the 
building may be permitted to allow for basements, garages, etc 
providing the excavations are adequately retained and drained in 
accordance with engineering details. 

• Current “Section 2.2 - Variations to Cut and Fill Design” should be 
amended to prohibit variations to the one metre cut/fill limit 

• Provisions for other non residential uses (industrial, business etc) 
 
(d) Amended drafts of "Development Design Specification D6 - Land 

Regrading" and "Development Control Plan No. 47 - Cut and Fill on 
Residential Land" be presented to Council in December for exhibition 
and public consultation in January/February 2006. 

THIS IS PAGE NO 130 OF THE AGENDA OF THE TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING 
HELD WEDNESDAY 5 OCTOBER 2005   

 



TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING HELD WEDNESDAY 5 OCTOBER 2005 
 
 

 

 
REPORT: 
 
Preamble 
 
At the Council Committee meeting held 21 September 2005 regarding Tweed Shire 
Planning Instruments Applying to Residential Subdivisions in Hill Zones and the 
Government Architect's Preliminary Review it was resolved as follows: - 
 

"that this report be received and noted and the Director Planning and Development 
provides a report and advice on the recommendations contained within the 
Government Architect's Preliminary Review of Tweed Shire Planning Instruments 
Applying to Residential Subdivisions in Hill Zones". 

 
1. Scope 
 
This is a response to those parts of the Government Architect’s Review relating to 
Council’s subdivision policy and in particular to subdivision landform change. 
 
2. Issues Raised in the Review 
 
The principal issues raised in the review can be summarised as: 
• DCP16 gives inadequate direction about desirable subdivision layouts based on 

thorough understanding of the natural attributes of specific areas, natural and built 
heritage values, topography and hydrology, landscape character, climatic conditions 
etc. 

• DCP16 is limited in its urban design, landscape and strategic content 
• DCP16 is very much driven by heavy engineering to create flat building blocks, 

retaining walls and drainage systems. 
• Recommendations including: 

o amend DCP16 to identify desired future character of new subdivision areas 
based on sound environmental planning & urban design principles, supported 
by clear diagrams of the local context 

o no residential subdivisions should be developed on sites with natural slope 
greater than 20% 

o no cut or fill greater than 1m should be permitted on any part of the site 
o new roads should follow contours 
o maximise permeable landscape area of each lot 
o contain subdivision stormwater runoff within subdivision area 
o residential buildings on steep sites should have small footprints and site 

specific design to minimise cut and fill 
o 3m side setbacks should be considered for a generous landscape setting 
o larger blocks of 1,200m2 are more suitable for hill zones to provide greater 

landscape area opportunities 
o Development on sites with slopes greater than 1 in 20 (5%) should have 

specific controls for roads and building type to minimise ground disturbance, 
earthworks and impact on character of the area 
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o landscape strategy for hill sites should have detailed recommendations for 
street design and revegetating hills with native trees for green canopy and 
summer cooling 

o masterplans for sites greater than 5,000m2 (currently 25 lots) 
o investigate availability and capacity of developable land with slopes less than 1 

in 20 (5%) suitable for future growth 
 
3. Subdivision Landform Regulation in Tweed Shire 
 
3.1 The Demand for Flatter Building Blocks in Tweed Shire 
 
In the past the concrete slab on the ground technique was mostly used for dwelling 
construction on relatively flat sites with conventional pier/beam and timber floor 
techniques used for sloping sites.  
 
During the 1990s the concrete slab technique became more dominant and favoured by 
project builders because of its economical cost in a very competitive market 
environment.  
 
Slab floors need a flat earth building platform and unless the home site is already flat, cut 
and fill earthworks are required to achieve the required shape.  On gently sloping sites 
this can be achieved without substantial earthworks, however on steeper sites it calls for 
extensive cuttings, earth batters and/or retaining walls. 
 
In hilly areas, in response to market demand for flat building platforms, the subdivision 
industry began constructing stepped terrace type landforms which use large scale 
earthworks and high retaining walls and/or cuttings to produce flat building platforms. 
 
Slab on ground construction is of particular benefit to the project home industry supplying 
houses for lower income customers. Savings of $30,000 - $45,000 are estimated for slab 
on ground houses on flat allotments compared to the same house with pier and beam 
timber floor construction on sloping sites. 
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Fig 1.Retaining Wall Failure Bulwarra Place, Bilambil Heights 
 
Whilst the trend to produce terraced subdivision landforms responded to the economies 
of the building industry, by 2002 there were a number of issues causing concern:- 
• Invasive earthworks with high cut and fill increases the risk of geotechnical (landslip) 

failure.  Whilst the probability of failure may be low when appropriate geotechnical 
investigation and engineering design are carried out, failures nevertheless can still 
occur and the consequences may be serious.  Landslip in occupied areas could result 
in damage to property, structures, injury and loss of life.  

• There was a significant retaining wall failure in a recent subdivision (Bulwarra Place). 
• Long term stability of high retaining walls and cuttings is often dependent on effective 

drainage systems. Drain maintenance and repair are difficult to guarantee in 
subdivisions, particularly where multiple ownership interallotment drainage systems 
are used.  

• High cuts and fills and retaining walls can be visually unsightly 
• Urban design principles suggest that building form should preferably adapt to the 

environment rather than changing the environment (ie the landform) to suit a 
preferred building technique.  In sites with significant gradients, it seems preferable to 
restrict the permissible amount of cut and fill earthworks, thus requiring builders to 
use alternate flooring systems to slab on ground. 

 
In response to these concerns, in June 2002 Council adopted Development Design 
Specification D6 – Site Regrading as an interim policy for subdivision site earthworks, 
retaining walls and geotechnical risk assessment.  
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In 2003 the new version of DCP16 – Subdivision Manual and associated Specifications 
(including an updated version of D6 – Site Regrading) were publicly exhibited. Of all the 
issues raised through the exhibition of DCP16, written submissions, subsequent 
workshops and industry meetings, the most contentious was the landforming criteria in 
specification D6. The new version of D6 was unanimously adopted by Council in June 
2003 along with DCP16 itself  and the other associated specifications. 
 
Whilst DCP16 and D6 regulated landforming/earthworks/retaining walls in subdivisions, 
controls were also needed for the post subdivision, building phase. Accordingly DCP 47 
was drafted (based on a similar DCP at Gosford), exhibited and adopted by Council In 
January 2003 to control cut and fill earthworks on residential building sites. 
 
3.2 Current Tweed Shire Council Policy  for Subdivision on Steep Land 
 
Key requirements for subdivision of steep land are contained in DCP16 and Specification 
D6 and are summarised in Table 1. 
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Table 1 
Development Control Plan No. 16 Subdivision Manual 
Section Effect 
4.2.1, p 17 Significant 
Vegetation 

Significant vegetation must be identified and 
preserved 

4.2.1, p18 Landscape 
Visual Character 

Subdivision design should protect landscape, visual 
character and scenic amenity of area. Need for 
“Scenic Impact Assessment”. Must  address Brouwer 
report.  

4.2.2  p18, 
Landforming 

• Proposals to alter natural landform must: 
° not adversely impact other land, persons 

or public infrastructure. 
° preserve levels at site boundaries 
° preserve significant natural watercourses, 

riparian vegetation, environmental and 
topographical features 

° preserve the visual character of the 
landform as viewed from within and 
outside the land site 

° preserve cross boundary drainage 
conditions 

° ensure runoff from upstream or upslope 
land is not adversely impeded 

° ensure there are no adverse geotechnical 
consequences to the site or to other land 

° ensure there are no adverse 
consequences to public infrastructure 

° minimise earthworks 
• Significant landforming proposals must be 

justified 
The use of high earthworks batters and retaining 
walls to achieve flat building platforms should be 
avoided.  

4.2.3, p19, Water 
sensitive urban design 

Subdivision drainage systems should mimic natural 
(pre-development) flows by utilising such techniques 
as reuse, detention, retention and infiltration. 
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Development Design Specification D6 – Site Regrading 
Section Effect 
D6.02 
Principles for 
Site Regrading 
Proposals 

• Site regrading must not adversely impact other land, 
persons or public infrastructure. 

• Natural watercourses, riparian vegetation and 
significant environmental features should be 
preserved. 

• The visual character of the landform as viewed from 
both within and outside the land should be preserved. 

• Earthworks are to be minimised 
D6.04 Site 
regrading 
concept 
 

• Water sensitive design principles shall be adopted (see 
D7). Where practical, areas should be regraded to 
minimise the necessity for underground drainage 
systems. 

• Site regrading proposals shall preserve significant 
features of the environment. 

D6.05 
Landforming 
Geometric 
Criteria 

• Creation, on residential subdivision allotments, of flat 
earth platforms that are suitable for construction of 
concrete slab-on-ground dwellings is allowable subject 
to compliance with the design criteria in this 
specification. Where such compliance is not possible, 
flat earth platforms should not be created and future 
dwellings should to use building techniques suitable to 
sloping sites. 

• The proportion of a subdivision or development site 
(plan area) that contains cut or fill areas with finished 
surface levels that depart from natural surface levels 
by more than 5m shall not exceed 10%. 

• Maximum height of retaining walls or batters 
° 2.5m side and rear boundaries * 
° 1.8m above street boundary 
° 3.6m below street boundary 
 

* or within 3m of boundary 
 
Key requirements for earthworks at the dwelling construction phase are contained in 
DCP 47 - Cut and Fill on Residential Land and are summarised in Table 2. 
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Table 2 
Development Control Plan No.47 Cut and Fill on Residential Land 
Section Effect 
1.7 Objectives • control excessive earthworks to preserve existing 

topography 
• preserve amenity of neighbours 

2.1 Cut and fill 
design 

neither cut or fill shall exceed 1m except under buildings in 
basements, garages etc 

2.2 Variations  variations allowed to 2.1 above if it can be shown the 
objectives of this DCP are fulfilled 

2.3 
Geotechnical 
requirements 

approved geotechnical & structural engineers report 
necessary for cut/fill/retaining walls above 1m height or risk 
of landslip 

2.4 Alternative 
construction 

alternatives to slab on ground construction encouraged 

 
While these policies have arrested the trend for more invasive subdivision earthworks 
and more control of cut/fill associated with dwelling construction, there remain a number 
of unresolved issues which include:  
 
• Whilst there are well developed state/federal policies for protection of endangered 

flora and fauna, the protection of natural landform is an area that is devoid of policies 
or practical guidelines.  

• The retaining wall height limits in subdivisions are sometimes avoided by having 
additional walls beyond the 3m “boundary” definition. 

• The allowable retaining wall heights in subdivisions have curtailed the construction of 
excessively high walls heights, but, are still enabling some “terraced” subdivisions to 
be approved 

• The no more than 5m cut or fill over no more than 10% of the site rule is considered 
to be too restrictive by some and not restrictive enough by others  

• Developers consider the rules too restrictive for economic subdivision of existing 2c 
zoned land in Tweed Shire and unfairly target the project home industry  

• The nominal 1m cut and fill limit of DCP47 is easily exceeded by variations in section 
2.2 

• Landforming controls are mainly targeted at residential land. Appropriate controls are 
also desirable for industrial and business zoned land 

 
There is a need to review existing Council policies to address these issues and other 
issues raised by the Government Architect. 
 
4. Is There a Need For Landforming Control? 
 
4.1 Reasons for Landform Control 
 
A number of reasons are given for promoting regulation/control of landforming activities 
which include:- 
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(a) Geoconservation 
 
Geoconservation aims to preserve the natural diversity - or 'geodiversity' - of significant 
geological (bedrock), geomorphological (landform) and soil features and processes, and 
to maintain natural rates and magnitudes of change in those features and processes. 
 
Geoconservation recognises that the non-living components of the natural environment 
are just as important, for nature conservation, as the living components, and just as 
much in need of proper management.  
 
(b) Vegetation, Habitat Loss 
 
This is an inescapable loss of vegetation within the cut and fill footprint. However there 
are well established policies to deal with threatened species issues. Natural vegetation 
and habitat loss also have their own suite of policies and development regulation. 
 
(c) Landscape, Visual and Character  
 
The Tweed Shire area has attractive and unique landscape and visual character 
attributes. Excessive changes to the underlying landform may adversely impact on these 
attributes. 
 
• the landform level change may have a significant impact (hills lowered and low land 

raised),  
• the artificially created landform may have different shape characteristics to the 

natural landform eg straight instead of curved land surfaces, sharp rather than 
rounded changes of slope, discontinuous levels at walls and batters 

• cut and fill earthworks result in the removal of all existing vegetation from the 
affected surfaces. 

 
(d) Geotechnical, Land Stability 
 
Steep land is often unstable and subject to landslip. Subdivision of steep land may 
require high cut and fill batters or retaining walls. Invasive engineering and expert 
geotechnical and structural design is required to ensure land stability. Such high risk 
areas may be better avoided in subdivision development. 
 
(e) Erosion and sediment control 
 
Large areas of cut and fill earthworks mean large areas of exposed land subject to 
erosion forces. Such works on steep land are at particular risk to erosion. 
 
(f) Watercourses, Drainage, Riparian Vegetation 
 
Artificial landforming may adversely impact/change existing natural watercourses, 
drainage patterns and riparian vegetation. Altered drainage patterns may adversely 
impact on neighbouring land. 
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(g) Impacts on Immediate Neighbours 
 
Immediate neighbours may be affected by any of (a) to (g) above. Additionally, high and 
long walls or embankments on or near land boundaries can adversely impact on the 
amenity of neighbouring land in terms of bulk, scale and visual amenity.    
Undercut walls or cut batters on or near land boundaries can undermine stability of 
adjoining land, cause maintenance of boundary fences and the like difficult and present a 
safety (risk of falling) hazard.  
 
 
Given these issues there is an obvious need for landforming controls on both 
subdivisions and later lot level building works. 
 
4.2 What Landforming Controls are Available? 
 
Landforming controls take many forms. The following is a sample: 
 
Type of Control How Applied Examples 
Advisory Advice to  

• preserve natural landform 
• minimise cut/fill  
• maintain natural drainage 

patterns  
• protect strategic ridgelines and 

scenic features 

Tweed, Maroochy, 
Blue Mts, Lk 
Macquarie, Ten 
Towns NJ, 
Nanaimo BC, 
Santa Rosa CA, 
Archuleta CO, 
Hunterdon NJ, 
Wyong, Truckee 
CA, Malvern PA, 

Slope constraint 
limit 

• No development (including 
landform modification) on land 
with slope greater than 
nominated slope (examples 
range from 15 to 35%)  

• Restrict % of developable area 
on lots with slope exceeding 
nominated thresholds. Often 
graduated, the steeper the land 
the smaller the portion of the lot 
can be used 

Blue Mts, Lk 
Macquarie, Ten 
Towns NJ, 
Nanaimo BC, S 
Monmouth Cty NJ, 
Santa Rosa CA, 
Archuleta CO, 
Hunterdon NJ, 
Wyong, Truckee 
CA, Malvern PA, 

Avoid changes 
to natural  
watercourse and 
riparian  areas 

• No landform modification of 
natural watercourses or riparian 
zone of nominated width  

• Transverse crossings usually 
permitted (bridges, approaches 
etc)  

Tweed, Santa 
Rosa CA 

Cut and fill depth 
limit 

Numerical limit on permissible depth 
of cut and/or fill above or below 
natural surface  

Blue Mts, Truckee 
CA, 
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Type of Control How Applied Examples 
Limit on site 
percentage  with 
cut/fill above 
nominated 
height 

Cut/fill of more than nominated height 
restricted to nominated % of site 

Tweed 

Avoid artificial 
terraced 
landform 

 Tweed, Nanaimo 

Shape 
characteristics 

• Finished shape must mimic 
shape characteristics of 
natural/adjacent landforms 
having regard to slope curvature 
(concave, convex, straight, 
curved), changes of slope 
(sharp, gradual, rounded)  

• So called Landform grading” 
Shore & Gray Journal of 
Technical Engineering, October 
1995 

Nanaimo BC, 
Lakewood CO, 
San Diego CA, 
Santa Rosa CA, 

Retaining wall 
and batter height 
constraint 

Numerical limits placed on height of 
retaining walls and cut/fill batter 
slopes 

Tweed, Nanaimo 
BC, Truckee CA, 
Lakewood CO 

Preserve 
boundary 
conditions 

• Existing/natural levels at external 
boundaries (on the subdivision 
perimeter) to be preserved  

• Cross boundary drainage 
configurations to be preserved  

Tweed 

Non numerical Statements that: - 
• Cut/fill should be minimised  
• Natural landform should be 

preserved as much as possible 

Widespread 

Road alignment Align roads to natural topography 
reduce road widths parking on site not 
roads  

Nanaimo BC, 
Santa Rosa CA, 
Truckee CA, 
Hunterdon NJ, 
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Type of Control How Applied Examples 
Preserve 
significant 
landforms, views 

 Tweed, Lakewood 
CO, San Diego 
CA, Santa Rosa 
CA, Archuleta CO, 
Hunterdon NJ,  
Truckee CA, 

Amend allotment 
standards 

• Reduce requirements for level 
areas,  

• Use narrower streets,  
• Smaller yards on allotments  
• Increase building setbacks on 

adjacent lots with significant 
level difference 

San Diego CA, 
Santa Rosa CA, 
Truckee CA 

 
There are many forms of landform control. Some are very restrictive and others control 
very little. 
A number seek to exclude development from steep areas, whilst others permit it provided 
certain criteria are met – stability, shape, drainage, visual character etc. 
 
Most controls have probably evolved to meet local concerns and also to respond to local 
political/development issues. 
 
The approach of Tweed Shire’s policies on subdivision landforming issues is as 
comprehensive and environmentally sensitively as that of any other authority researched 
for this report.  Its structure also has the flexibility to fine tune numerical standards, 
height limits and the like. 
 
5. Comments on Government Architects Review 
 
5.1 Landforming Recommendations 
 
The principle landforming controls recommended by the Government architect are:- 
 
• no residential subdivisions should be developed on sites with natural slope greater 

than 20% 
• no cut or fill greater than 1m should be permitted on any part of the site 
 
Comments 
The natural landforms of the Tweed are such that most areas need substantial 
landforming to render them suitable for residential subdivision. 
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The Government Architect’s recommendation for an exclusion of land with slope above 
20% is a form of control that is widespread in many areas around the world. It is 
particularly suited to landforms that consist of flat/moderately undulating areas with 
escarpment edges, such as occurs in some areas of the Sydney Basin and the Blue 
Mountains. The topography of much urban zoned land in Tweed Shire is rolling in nature 
and quite steep especially in the mid section between the lower gully and upper ridge 
areas. The application of a slope constraint control in this landform type can lead to 
available land being cut into small unusable fragments. 
 
The review’s recommendations would virtually stop approval of new greenfield 
subdivision in Tweed Shire. 
 
Significant areas of Tweed Shire developed in the past including, Casuarina, SALT, 
Seabreeze and West Banora Point would fail the Government Architect's proposed 
controls. 
 
The Tweed Shire Strategic Plan and associated infrastructure plans (water supply, 
Sewerage, arterial roads, open space etc) have been based on a population growth of 
around 40,000 from a present 80,000 to 120,000 over the next 20 years. 
 
This population is to be largely accommodated in growth areas that include Cobaki 
Lakes, Bilambil Heights, Kings Forrest, Area E and West Murwillumbah.  
 
Apart from parts of Cobaki Lakes that are already approved, the Government Architects 
proposals would stop most subdivision of the remaining areas. 
 
As an example a slope analysis has been conducted in the undeveloped part of the West 
Murwillumbah urban release area. About 60% of this area has more than 20% slope. The 
remaining less steep land is broken into small unconnected fragments that are mostly 
impossible to access or service under the Government Architects proposals.  
 
A 20% slope constraint on this land would reduce its potential yield of currently 330 lots 
to around 30 lots.   
 
The Government Architect’s additional recommendation of restricting cut and fill to not 
more than one metre would further reduce the potential yield. Whilst a cut/fill restriction of 
one metre at the lot/dwelling phase may have some merit, at the subdivision stage this is 
an extremely restrictive and impractical recommendation.   
 
Instead of a slope constraint control and absolute cut/fill height control, Council’s current 
policies include a control based on a limit on the site percentage of cut/fill above a 
nominated height. This type of control is considered more suitable for the local 
topography as it can preserve the natural landform character/shape and still enable 
subdivision to proceed. It can also be fine tuned by altering the cut/fill height limit and the 
percentage of site that is allowed to be exceeded. 
 
Other landform/drainage controls proposed by the Government Architect include:  
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• new roads should follow contours 
• maximise permeable landscape area of each lot 
• contain subdivision stormwater runoff within subdivision area 
 
Comments 
A simplistic requirement for new roads to follow contours is inappropriate. In many areas 
this is desirable, however for connectivity, drainage and other urban design purposes 
some roads are required that do not follow contours.  
 
The principle to maximise permeable areas of lots is already contained in Council and 
NSW planning controls. 
 
The requirement to contain subdivision stormwater within the subdivision area is not 
possible. In the Casuarina and SALT subdivisions Council, in partnership with the 
developers, have instituted state of the art water sensitive urban design systems .  These 
subdivisions are located on sand dunes and private and public land stormwater runoff is 
directed through infiltration systems to reduce external runoff. However even in these 
areas, located on raw sand, only stormwater up to Q3months is retained. Stormwater from 
larger storms is still discharged externally. In less permeable areas far more runoff is 
unavoidable.   Council existing controls already require post subdivision runoff to mimic 
pre subdivision runoff and there are a suite of water sensitive design options to achieve 
this outcome. However to go the step further as suggested by the Government Architect 
is not only unjustifiable, it is not possible. 
 
5.2 Urban Design Recommendations 
 
The review criticizes DCP 16 on a number of urban design grounds including on page 3:  
 
Quotation 1. 
“..there is no direction given by Council’s DCP about desirable subdivision layouts based 
on thorough understanding of the natural attributes of specific areas, natural and built 
heritage values, topography and hydrology, landscape character, climatic conditions etc. 
Although the DCP requires masterplans to be completed for large subdivisions, there is 
no strategic direction from Council as to how the various residential areas should 
function as sustainable communities”  
 
Quotation 2. 
“The fundamental problem with Council’s Subdivision DCP 16 is the limited urban 
design, landscape and strategic planning content. The document is very much driven by 
the heavy engineering required to create flat building blocks, retaining walls and drainage 
systems. It does not promote sustainable design outcomes.” 
 
Comments on Quotation 1 
DCP16 was adopted in June 2003 after a 6 month community and industry exhibition 
and consultation process. The urban design sections in Chapter 4 (pages 12 to 25) 
address all the issues referred to as “given no direction by the DCP” in the Government 
Architect’s review. 
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The urban design section of DCP16 was principally based on the West Australian 
“Livable Neighbourhoods” publication, widely acknowledged then as representing “best 
practice” in urban design. DCP16 not only incorporates the relevant urban design 
sections of “Livable Neighbourhoods”, it is enhanced by also incorporating relevant 
environmental, constraint and statutory issues in a NSW context eg. NSW Coastal 
Policy, Threatened Species legislation etc. 
 
Comments on Quotation 2 
The suggestion that “The fundamental problem with Council’s Subdivision DCP 16 is the 
limited urban design, landscape and strategic planning content” is demonstrably 
incorrect. Its urban design content in Chapter 4 is amongst the best of any comparable 
subdivision DCP in NSW and its associated specification “D14 – Landscaping Public 
Space” has a wealth of landscaping guidelines and development standards.  
 
The DCP and associated Development Design Specification D6 – Site Regrading were 
introduced in a climate where applications for ever larger cut and fill earthworks in 
subdivisions (and associated retaining walls) were increasing at a rapid rate and there 
was lack of practical guidance on how to deal with the issue from the NSW Government 
or elsewhere. Section “4.2.2 Landforming” of DCP 16 and “Development Design 
Specification D6 – Site Regrading” were a Council response to control this issue. It was 
not as asserted by the review a “.. very much driven by the heavy engineering required to 
create flat building blocks, retaining walls and drainage systems.”, it was quite the 
contrary. 
 
The review misunderstands the “strategic” context of DCP16. DCP16 is a generic 
subdivision manual, and whilst it has best practice urban design guidelines, it is not site 
specific and does not provide “local context and the desired future character of the new 
subdivision areas”.  
 
These issues must be addressed at a locality level and desirably in a site specific DCP, 
incorporating the urban design principles of DCP16.  
 
Where there is no site specific DCP, DCP16 acts as a safety net to guide subdivision 
development applications in the absence of specific local controls.  
 
5.3 Assessment 
 
The Government Architect’s comments that “It would require more detailed analysis and 
understanding of local site conditions to develop comprehensive and firm 
recommendations for development in the hill zones” are acknowledged. However the 
review is disappointing as it contains a number of errors of fact, reveals an ignorance of 
the detail of Council’s existing policies, a lack of understanding of natural 
landforms/drainage systems in Tweed Shire, and an absence of practical understanding 
of the scope and consequences of subdivision landforming controls. 
 
The consequences of adopting the Government Architect’s review and recommendations 
could include:- 
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• Reduction of Tweed Shire population growth from a predicted 40,000 to possibly less 
than 15,000 over the next 20 years 

• Significant loss of employment in the development industry including works 
contractors, suppliers, consulting planners/engineers/surveyors 

• Flow on negative economic multiplier effects to a substantial part of the local 
economy 

• Loss of new housing land supply for local families and new settlers to the Tweed 
• Reassessment and downsizing of Council’s strategic landuse and infrastructure 

planning 
• A severe economic loss for persons who purchased zoned urban land in good faith 

with the expectation of being able to develop this land in accordance with Council’s 
current policies  

• Reassessment and downsizing of contributions plans for water supply, sewerage, 
open space, sports facilities and arterial roads including  

o network configuration and size 
o contribution rates 
o works programs 

• Reassessment of Councils corporate structure and growth assumptions 
o downsizing works program for council buildings and depots 
o restructure and/or redundancy of Council staff involved in provision and 

planning of future infrastructure 
 
For the above reasons, the recommendations of the Government Architect’s review are 
not supported. Further it would not be equitable to adopt such a dramatic change to 
Council’s strategic direction without:  
 
• A complete and rigorous review of Council’s Strategic Plan, LEP and development 

control policies 
• Full and extensive consultation with the local community and industry  
• General concurrence of the local community to proposed changes 
 
It is acknowledged however that there are changes that could improve Council’s 
subdivision policies and the Government Architect’s review has highlighted some 
significant issues.  
 

THIS IS PAGE NO 145 OF THE AGENDA OF THE TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING 
HELD WEDNESDAY 5 OCTOBER 2005   

 



TWEED SHIRE COUNCIL PLANNING COMMITTEE MEETING HELD WEDNESDAY 5 OCTOBER 2005 
 
 

 

Comments by the Director Planning and Development 
 

"The report prepared by Council's Planning and Infrastructure Engineer provides a 
detailed account of the problems which have occurred in past subdivisions in 
relation to the amount of cut and fill and the height of retaining walls in some of 
Tweed's subdivisions.  The report outlines the provisions which have been 
formulated in DCP16, Specification D6 and DCP47 to overcome these problems 
and show that Tweeds controls are at the forefront of best practice.  DCP16, 
Specification D6 and DCP47 were subject to extensive public consultation with 
workshops consisting of residents, elected members and industry representatives.  
These new controls for landforming at the subdivision stage and at the 
residential building stage were only approved by Council in 2003.  There have 
not been any major subdivisions approved and constructed under these new 
landforming controls. 
 
One of the first to comply with these guidelines was the subdivision application at 
McAllisters Road, Bilambil Heights.  There were many development options 
assessed in relation to this subdivision to reduce landforming and conform with 
water sensitive design principles.  The finished residential lots follow the general 
topography of the original land slopes and the lots will not be suitable for slab on 
ground construction.  The amount of landforming proposed averages no more than 
one metre of cut and fill over the site.  Some large allotments are proposed to 
enable the drainage paths to follow the existing natural waterways.  It is 
acknowledged that there are sections of high retaining walls in this subdivision.  
This is an unavoidable necessity to accommodate widening of McAllisters Road 
which is needed to access the future Bilambil Heights urban release area.  Overall 
the development has been designed to comply with the principles and objectives of 
the new DCP16. 
 
There are some areas where previous Council decisions have proposed 
development on land with significant undulations such as West Murwillumbah.  It is 
likely the amount of landforming needed to achieve practical outcomes for these 
areas may exceed the amount permitted in DCP16.  The site constraints and the 
legal framework for development makes it necessary to negotiate the best planning 
outcome for these areas rather than to try to overturn past decisions retrospectively.  
There are a number of factors in the Tweed which make the landforming of 
undulating land more acceptable than many other areas. 
 
• The areas of undeveloped land which are proposed for urban development 

in the Tweed comprise less than 1% of the Shire area. 
• The location of these areas is generally such that the landforming will not 

have a significant adverse impact on the visual quality of the Shire.  The 
soil and rainfall in the Tweed is conductive to the rapid restoration of the 
landformed areas particularly if native landscaping is required as part of the 
development approval. 

• The demographics of the Tweed show that there is a very high proportion of 
aged persons in the Shire.  There is a community need to create houses on 
flat sites for this proportion of the population.  Similarly disabled people 
need flat sites to maintain some mobility with wheelchairs etc. 
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• There are significant environmental constraints for any new urban release 
areas in the Shire.  If the anticipated population growth is to be housed in 
the Shire then areas which are already approved for urban development 
need to be maximised providing the development is not being proposed on 
environmentally sensitive land. 

 
Landforming of undulating land which is not environmentally sensitive to maximise 
the number of serviced lots for the planned population growth may be a better 
environmental outcome than reducing the amount of development through 
restrictions on landforming.  If new release areas are required because the existing 
release areas are restricted there may be a greater overall impact on the 
environment. 
 
The recommended approach to this issue is to concentrate on the landscaping 
rather than have a more prescriptive approach to landforming.  Landscaping can be 
provided on the public land and road reserves through conditions of approval.  
Landscaping and the future visual quality of subdivisions can also be significantly 
enhanced by providing native plants to the residents on these residential 
allotments.  Councils current landscaping policies are being reviewed with input 
from Councils landscape architect.  The new conditions proposed in DCP16, 
Specification D6 and DCP47 as detailed in the report by the Infrastructure Engineer 
will significantly improve the urban design of future development in the Tweed and 
are fully concurred with. 
 
The Government Architect has recommended other changes in the statutory 
planning and strategic frameworks for the Tweed.  A separate report has been 
prepared for a workshop with the Administrators prior to putting the report to 
Council's Planning Committee on these other matters." 

 
6. Conclusion 
 
The current policies in DCP16, DCP 47 and Development Design Specification D6 – Site 
Regrading, form a comprehensive policy structure platform to control landforming at the 
subdivision and later house construction phases.  
 
The urban zoned areas of land in Tweed Shire are a small portion of the land area of the 
Shire and sensitive, suitably controlled landforming of subdivisions within these areas will 
not have a significant adverse impact on the overall character and landscape/visual 
quality of the shire. 
 
Areas of subdivision landforming control that need further adjustment include:- 
 
• The retaining wall height limits in subdivisions are sometimes avoided by having 

additional walls beyond the 3m wide “boundary” regulated area. 
• Whilst the D6 allowable retaining wall height table for subdivisions has curtailed the 

construction of excessively high walls, some further adjustment is needed to 
discourage “terraced” subdivisions on steeper areas. Inclusion of diagrams such as 
Figure 1. will give clearer guidance on this issue.  
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• More attention to the subdivision landform shape criteria to ensure final shape blends 
in visually with surrounding natural landforms 

• DCP47 needs adjustment to prevent variation of the nominal 1m cut and fill limit in its 
section 2.2. 
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LEGAL/RESOURCE/FINANCIAL IMPLICATIONS: 
 
Significant financial impact on future planning of Council’s infrastructure and 
organisation.  Significant impacts on economy of Tweed Shire area. 
 
POLICY IMPLICATIONS: 
 
Substantial impact on strategic land use, economic and population policy 
 
UNDER SEPARATE COVER/FURTHER INFORMATION: 
 
Nil. 
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